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CASES 

ARGUED    AND    DETERMINED 

IN  THE 

SUPREME  COURT  OF  LOUISIANA, 

AT 

NEW    ORLEANS,. 
JANUARY,  1868. 

JUDGES  OF  THE  COURT: 
Hon.    Wm.    B.    Hyman,    Chief  Justice. 
Hon.   Zenon  Labauve, 

Hon.   J.   H.    Ilsley, 

TT        n    „    TT  )    Associate  Justices. 

Hon.  R.  K.  Howell, 

Hon.  J.  G.  Taliaferro. 

No.  1093.— J.  D.  Weaver  v.  Theophiltjs  Akfoux. 

Where  a  party,  after  having  received  the  fall  benefit  and  advantage  of  a  contract,  oomes  into  court 
and  alleges  bU  own  turpitude,  and  invokes  the  law  of  morality,  to  relieve  himself  of  the  execution 
of  his  part  of  the  contract  and  by  that  means  to  enrioh  himself  at  the  expense  of  the  other  party, 
be  must  adduce  evidence  so  complete  that  it  carries  with  it  conviction  with  all  the  power  of 
demonstration. 

Tbe  ooorts  of  this  Stal  e  will  not  give  effect  to  an  agreement  entered  into  for  an  immoral  or  fraudulent 
purpose,  bat  such  fraudulent  and  immoral  purpose  most  be  dearly  made  out,  and  not  left  to 
sormise  or  conjecture. 

The  evidence  shows  that  defendant  executed  his  promissory  notes  in  favor  of  plaintiff,  secured  by 
mortgage  on  real  estate,  and  received  from  plaintiff,  as  the  consideration  for  the  notes  and  mort- 
gage, checks  on  the  bank  for  the  amount  of  the  notes,  less  the  interest,  in  the  ordinary  form, 
payable  in  no  particular  currency ;  and  further  that  checks  of  the  bank  were  either  paid  in  bank 
notes  or  Confederate  treasury  note*.  Defendant  now  seeks  to  avoid  the  payment  of  the  notes  on  the 
ground  that  the  consideration  for  which  they  were  given  was  Confederate  treasury  notes:  H*td— 
That  this  evidence  does  not  establish  with  the  legal  certainty  required  that  the  consideration  waa 
Confederate  treasury  notes. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
Hunt  <ft  JDenegre,  for  plaintiff  and  appellee.     Campbell,  Spofford  & 
Campbell,  for  defendant  and  appellant 

Brief  of  plaintiff  and  appellee.  *  *  *  The  rule  in  reference  to  this  case, 
and  the  quantum  of  proof  whioh  it  devolved  on  Anfoux  to  produce,  in 
order  to  obtain  the  remedy  he  seeks,  is  thus  laid  down  by  the  Supreme 
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Court:  "Although  a  regard  to  the  purity  of  justice  compels  the  admission 
of  allegations  and  proof  that  the  form  of  a  legal  contract  has  been  used  to 
cover  a  corrupt,  or  flagitious  transaction,  yet  such  an  allegation  puts  the 
party  who  makes  it  in  a  position  so  questionable,  that  the  Judge  is  not  only 
authorized,  but  obliged  to  sift  with  the  greatest  care  the  evidence  adduced 
in  its  support,  and  only  to  give  his  credence  when  the  evidence  is  so  com- 
plete that  it  forces  itself  upon  the  conviction  with  all  the  power  of  demon- 
stration."   Hertz  vs.  Wilder,  10  An.  201. 

The  same  principle  is  enunciated  by  the  Supreme  Court  in  the  case  of 
Benton  v.  Irwin,  6  An. 320.  The  Court  there  say:  "The  appeal  of  the 
counsel  for  the  defendants  to  this  Court,  that  the  action  of  the  plaintiff 
cannot  be  maintained  as  originating  ex  turpi  causa  we  do  not  feel  ourselves 
at  liberty  to  act  upon.  As  we  held  in  the  case  of  Benton  v.  Wilcox,  2  An. 
66,  we  will  not  give  effect  to  an  agreement  entered  into  for  an  immoral  and 
fraudulent  purpose;  but  then  such  fraudulent  and  immoral  purpose  must 
be  clearly  made  out,  and  not  left  to  surmise  or  conjecture.  When  such  a 
case  is  brought  before  a  court  of  justice,  the  Court  is  bound  from  a  sense 
of  self-respect  to  withhold  its  sanction  and  dismiss  the  parties;  but  this  is 
in  the  interest  of  public  justice,  and  not  in  the  interest  of  the  party  who 
seeks  to  profit  by  the  acts  of  his  adversary,  of  which  he  has  been  the  par- 
ticipant." 

And  so  in  the  recent  case  of  Graves  v.  Hardesty,  the  Court  said:  "  The 
defendants  offered  a  witness  to  prove  that  the  consideration  of  the  note 
was  Confederate  money  *  *  he  failed  however  to  prove  the  considera- 
tion was  Confederate  money.  He  stated  that  in  the  year  1864  greenback 
or  United  States  money  was  also  in  circulation  to  some  extent  in  that  sec- 
tion of  the  country,  and  he  thought  the  Confederate  officers  used  about 
as  much  of  it  as  they  did  of  the  Confederate  money. "  And  the  Court 
considered  this  testimony  insufficient.     19  An.  186. 

And  so  again  in  the  case  of  Clark  and  Thieneman  v.  Norwood,  the  Court 
said:  "The  testimony  of  the  cashier  and  paying  teller  of  the  Citizens' 
Bank  is  to  the  effect  that  at  the  time  the  check  of  the  plaintiff  in  payment 
of  the  cotton  was  received,  the  bank  paid  Confederate  notes  or  notes  of  the 
local  banks,  at  the  option  of  persons  presenting  checks  for  payment.  This 
does  not  establish  that  payment  was  made  in  Confederate  treasury  notes." 
19  An.  118. 

Conscious  of  the  weakness  of  his  case  in  this  important  particular,  the 
counsel  for  Anfoux  sought  to  bolster  it  up  on  the  new  trial  by  the  testi- 
mony of  one  Scott,  who  testifies  to  an  admission  on  this  subject  in  the 
course  of  a  casual  conversation  between  himself  and  Weaver,  out  of  the 
presence  of  any  third  party.  He  says:  "After  this  suit  was  commenced 
I  saw  him  one  day;  he  told  me  he  had  taken  out  a  seizure,  and  that  Anfoux 
had  taken  out  an  injunction  upon  the  ground  that  the  consideration  was 
Confederate  money.  He  said:  It  is  true  it  was  Confederate  money,  but 
that  could  make  no  difference  to  Anfoux,  as  the  greater  portion  of  the 
money  went  to  pay  the  previous  mortgage  and  interest,  which  the  previous 
holder  was  willing  to  take  with  the  accrued  interest,  and  that  would  con- 
sume a  large  amount  of  the  611,000."    Rec.  p.  75. 

On  cross-examination,  this  witness  stated  that  Weaver  had  sued  him  and 
obtained  judgment  against  him,  and  that  Anfoux  was  one  of  his  witnesses, 
although  he  had  not  testified  in  the  matter. 

The  Judge  a  quo  did  not  take  into  account  the  testimony  of  this  witness. 
Leaving  out  of  view  the  bias  under  which  he  testified,  and  giving  the  full- 
est weight  to  his  statements,  it  would  be  difficult  for  any  uu  prejudiced 
mind  to  conclude  that  these  statements  constitute  legal  proof  that  the 
consideration  of  this  mortgage  was  Confederate  money. 

It  is  an  elementary  principle  in  the  law  of  evidence,  that  the  loose  and 
careless  admissions  made  by  parties  in  casual  conversations  are  the  weak- 
est of  all  evidence.     1  Greenl.  {  200;  Hen.  Dig.  508. 

What  is  said  with  reference  to  the  testimony  of  Scott,  applies  with  equal 
force  to  that  of  Roubieu,  who  testified  on  the  first  trial  to  a  similar  decla- 
ration in  oonyersatioa  m*de  by  Weave?  to  him.    Such  declarations,  even 
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if  made  by  Weaver,  are  in  contradiction  of  the  admitted  facts,  that  Weaver 
gave  the  notary  his  checks  for  dollars  and  cents,  in  the  usnal  form. 

2.  The  allegations  of  the  petition  for  an  injunction,  and  the  evidence  in 
support  of  them  are  insufficient  to  anthorize  an  injunction  without  se- 
curity. 

Article  739  of  the  Code  of  Practice,  provides  that  "  the  debtor  can  only 
arrest  the  sale  of  the  thing  seized,  by  alleging  some  of  the  following 
reasons,  to  wit: 

1.  That  he  has  paid  the  debt  for  which  he  is  sned. 

2.  That  it  has  been  remitted  by  the  creditor. 

3.  That  it  has  been  extinguished  by  transaction,  novation,  or  some  other 
legal  manner. 

4.  That  time  has  been  granted  to  him  for  paying  the  debt,  although  this 
circumstance  be  not  mentioned  in  the  contract. 

5.  That  the  act  containing  the  privilege  or  mortgage  is  forged. 

6.  That  it  was  obtained  by  fraud,  violence,  fear,  or  some  other  unlaw- 
ful means. 

7.  That  he  has  a  liquidated  account  to  plead  in  compensation  to  the 
debt  claimed. 

8.  And  finally,  that  the  action  for  the  recovery  of  the  debt  is  barred  by 
prescription." 

On  the  allegation  under  oath  of  any  of  these  reasons,  the  Judge  shall  re- 
quire no  surety  from  the  defendant  who  asks  an  injunction.     C.  P.  740. 

But  where  the  debtor  alleges  other  reasons  than  these,  "  the  Judge  shall 
not  grant  an  injunction  without  requiring  that  the  defendant  shall  give 
bond  to  the  plaintiff  with  good  security,  to  the  amount  of  one-half  more 
than  the  appraised  value  of  the  property  seized."    0.  P.  750. 

The  petition  of  Anfoux  is  artfully  framed,  with  a  view  to  evade  the  obli- 
gation of  giving  security  which  the  law  imposed  upon  him.  The  petition 
alleges  *•  that  the  act  of  mortgage,  upon  which  said  order  of  seizure  and 
sale  has  been  sued  out,  was  obtained  by  unlawful  means,"  thus  employing 
the  very  language  of  Article  739  of  the  Code  of  Practice. 

Now,  what  is  the  meaning  of  these  terms  ?  To  obtain  an  act  of  mort- 
gage by  unlawful  means,  is  to  procure  such  an  act  by  means  of  fraud, 
violence,  fear,  artifice  or  constraint.  To  obtain  is  "to  get,  to  gain,  to 
procure."  "  The  word  usually  implies  exertion  to  get  possession,  and  in 
this,  it  differs  from  receive,  which  may  or  may  not  imply  exertion."  Web. 
Die,  Ver bo,  Obtain.  Where  an  individual  has  voluntarily  and  delibe- 
rately gone  before  a  notary  public  and  became  a  party  to  a  notorial  act, 
where  no  artifice  or  constraint  is  charged  to  have  been  employed  to  pro- 
cure his  participation  in  it,  it  is  an  abuse  of  language  to  say  that  such  an 
act  has  been  obtained  or  procured  from  him  by  the  exertion  of  illegal 
means  or  influences.  What  unlawful  means  does  the  petition  state  or  the 
evidence  show  were  employed  against  Anfoux,  in  order  to  obtain  this  act 
of  mortgage  from  him?  None.  What  fraud,  what  violence,  what  fear, 
what  stratagem  led  him  to  the  office  of  Mr.  Guyol,  and  induced  him  to 
borrow  Weaver's  money  in  order  to  discharge  his  own  debts,  to  disen- 
cumber his  property  of  a  mortgage,  and  then  to  issue  his  promissory  note 
for  the  reimbursement  of  the  loan? 

The  petition,  after  charging  in  general  terms  that  the  act  of  mortgage 
"was  obtained  by  unlawful  means,"  proceeds  to  particularize  and  explain 
how  this  was  done.  It  charges  that  the  loan  was  mn<le  in  Confederate 
notes,  and  concludes  with  the  allegation  that  the  contract  "was  an  unlaw- 
ful contract,  based  upon  a  cause  reprobated  by  law,  which  this  Court 
cannot  lend  its  aid  to  enforce. "  In  other  words,  the  petition  charges  that 
unlawful  means  were  exerted  against  Anfoux,  in  order  to  procure  the 
mortgage  act  from  him,  and  to  seduce  him  into  signing  it,  because  the 
consideration  of  the  contract  was  an  unlawful  one  t  This  is  clearly  a  non 
sequiiur;  but  this  is  the  logic  of  Anfoux.  It  is  to  say,  that  a  notarial  act, 
although  voluntarily  entered  into  by  a  parly,  was  necessarily  obtained  by 
improper  exertions  employed  against  him,  because  the  consideration  of 
the  oomnuft  is  illegal  1    It  ia  to  say  that  a  want  of  consideration  for  a 
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cop  tract  is  equivalent  to  a  want  of  free  agency  in  making  the  writing 
evidencing  such  a  contract 

Thus  the  allegation  that  "the  act  of  mortgage  was  obtained  by  unlaw- 
ful means,"  has  been  ingeniously  used  as  a  cloak  for  another,  and  a 
different  defence.  The  true  ground  upon  which  Anfoux  claims  his  injunc- 
tion is  the  unlawful  consideration  of  the  contract,  and  not  any  unlawful 
means  employed  to  obtain  his  participation  in  the  notarial  act.  He  comes 
into  Court  like  a  wolf  in  sheep's  clothing.  He  charges  that  this  act  of 
mortgage  was  obtained  by  unlawful  means  merely  in  order  to  enjoy 
immunity  from  giving  bond;  but  he  proceeds  to  state  his  real  cause  of 
a<-t'on,  which  would  not  entitle  him  to  an  injunction  without  giving  bond. 
To  obtain  an  injunction  for  the  reason  that  the  consideration  of  a  contract 
is  illegal,  requires  the  giving  of  a  bond;  and  a  party  is  not  permitted  to 
evade  this  requirement  of  the  law,  by  covering  up  his  real  reason  under 
a  false  pretence. 

The  authorities  show  that  whenever  an  injunction  has  been  obtained 
for  want  of  consideration,  fraud  in  the  consideration,  or  failure  in  the 
consideration,  the  party  has  been  compelled  to  give  bond.  In  Damson  v. 
L>nplantier>  cited  in  the  brief  of  counsel,  an  examination  of  the  facts  of 
the  casp  shows  that  the  injunction  was  granted  npon  security.  15  La. 
page  290. 

lu  tiuiceil  v.  Cox,  10  Bob.  p.  69,  also  cited  in  the  appellant's  brief,  the 
injunction  was  granted  upon  security.  In  the  case  of  QrenweU  v.  Roberto, 
7  La.  p.  65,  the  injunction  was  issued  upon  security.  In  Falchon  v. 
Boucfierville,  1  Bob.  337,  it  does  not  appear  from  the  report  of  the  case 
that  the  injunction  was  issued  without  security.  The  same  may  be  said 
of  the  case  of  SlideU  v.  Rightor,  4  Bob.  58,  also  relied  on  by  the  appellant. 

In  Cox  v.  Mclntyre,  6  An.  470,  it  is  not  distinctly  stated  that  the  injunc- 
tion issued  without  security.  But,  from  a  passage  at  the  very  end  of  the 
opinion  of  the  Court,  and  to  which  the  attention  of  the  appellee's  counsel 
was  called  only  after  the  argument  of  this  case,  it  would  appear  that  the 
injunction  issued  without  security.  The  passage  referred  to  would  seem 
to  indicate,  however,  that  the  Court  instead  of  approving,  reprobate!  the 
action  of  the  lower  Court,  in  enjoining  the  writ  without  security.  The 
Court  say:  "  The  District  Court  rendered  full  justice  to  the  plaintiff; 
perha  enjoined  more  of  the  claim  against  her  than  should  have  been 
enjoin        ithont  security." 

The  practice  is  believed  to  be  general  in  cases  like  this,  whether  the 
injunction  be  sued  out  by  an  opposition  or  in  a  separate  action,  for  the 
pe  itioner  to  give  bond  under  the  requirements  of  the  Code  of  Practice. 

There  is  a  manifest  propriety  in  permitting  a  defendant  in  a  writ  of 
seizure  and  sale  to  obtain  an  injunction  without  giving  security  in  the 
eight  cases  enumerated  in  the  Article  739  of  the  Code  of  Practice.  la  six 
out  of  these  eight  cases  the  injunction  is  sought  for  causes  necessarily 
arising  subsequent  to  the  granting  of  the  mortgage,  and  by  which  the 
debt  has  been  extinguished,  or  its  payment  postponed.  In  the  other  two 
instances,  the  injunction  is  sought  upon  the  ground  that  the  act  contain- 
ing the  mortgage  is  forged,  or  because  the  act  was  procured  by  means  of 
fraud,  fear,  violence,  or  the  employment  of  other  unlawful  practices. 

In  order  to  obtain  an  injunction  in  any  one  of  these  eig'  t  cases  a  party 
is  required  to  swear  to  some  substantive  fact,  which  must  be  within  his 
individual  knowledge.  But  when  the  allegation  is  that  a  "contract  is  an 
unlawful  one,  based  upon  a  cause  reprobated  by  law,"  the  party  swears 
not  merely  to  a  fact,  but  to  a  legal  conclusion — the  result  of  his  own 
opinion  as  to  the  legal  significance  of  a  fact. 

In  the  eight  cases  mentioned  in  the  Code,  if  the  party  swears  falsely, 
his  falsehood  may  be  readily  exposed  and  his  perjury  promptly  punished. 
But,  on  the  other  hand,  if  he  swears  that  the  consideration  of  ids  contract 
is  unlawful,  it  requires  an  investigation  of  the  law  in  order  to  establish 
the  erroneousness  of  his  lepra!  inferences,  and  it  would  be  inii>c&8ihle  to 
punish  him  for  p<  'jury,  when  his  error  comes  to  be  exposed,  and  the 
lawfulness  of  the  consideration  to  be  finally  determined. 
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It  may  be  asserted  to  be  the  general  rale  under  oar  practice,  that  where 
a  writ  of  injunction  is  issued  in  order  to  stop  the  wheels  of  justice,  the 
party  obtaining  it  is  bound  to  secure  his  adversary  by  a  bond,  against  the 
damages  which  he  may  sustain  in  case  it  has  been  wrongfully  obtained. 
0.  P.  Art.  304;  Act  March  25th,  1831,  soo  8;  0.  P.  Art.  750. 

There  are  exceptions  to  this  general  rule.  These  exceptions  are  the 
eight  enumerated  in  the  Article  739,  O.  P.  These  are  declared  to  be  the 
"only  "  reasons  for  which  an  injunction  may  be  permitted  to  issue  with- 
out surety.  They  are  not  to  be  extended,  or  enlarged  by  interpretation. 
If  so,  they  cease  to  be  the  "only"  causes  for  which  iuj  unctions  may 
issue  without  security;  and  other  causes  maybe  added  to  them  ad  libitum. 
Thus,  the  general  rule  of  our  practice  would  become  abrogated,  and  the 
exception  take  its  place. 

But  the  appellant's  counsel  insist  on  adding  at  least  one  more  reason  to 
the  eight  embraced  in  Article  739  of  the  Code  of  Practice.  They  claim 
for  this  ninth  reason  the  authority  of  Article  742,  C.  P.,  which  provides, 
that  if  on  being  required  summarily  to  prove  the  fads  (not  legal  inferen- 
ces) alleged  in  his  opposition,  the  party  "  proves  that  the  act  on  which 
the  seizure  was  obtained  is  prescribed,  or  that  the  cause  of  it  is  void,  or 
that  the  debt  is  paid,  etc.,  the  Judge  shall  revoke  the  order  of  seizure, 
and  condemn  the  plaintiff  to  pay  costs."    0.  P.  741,  742. 

The  argument  is,  that  when  the  cause  is  void  for  any  reason  whatever, 
the  party  may  obtain  an  injunction  under  this  article. 

Now  the  Article  742,  O.  P.,  is  in.  pain  materice  with  the  Articles  739,  750, 
G.  P.,  and  by  the  well-settled  rule  of  interpretation,  all  parts  of  the  law 
are  to  be  compared  to  ascertain  the  intention  of  the  law-giver.  However 
broad  the  expressions  may  be  in  the  Article  742,  yet,  if,  on  examining  the 
other  provisions  of  the  law,  it  clearly  appear  that  those  expressions  are 
in  ten  4  »4  to  be  limited  by  other  provisions,  it  is  proper  to  restrain  them, 
accordingly. 

('lt  geuoral  words  are  used  which  import  more  than  seems  to  have  been 
within  the  purview  of  the  law,  or  of  other  parts  of  the  law,  and  those 
expressions  can  be  restrained  to  those  used  in  the  same  law,  or  in  any 
other  upon  the  same  subject,  they  ought  to  be  so  restrained."  Smith's 
Com.  sec.  659,  et  ib. 

Tbe  general  words,  "  if  the  defendant  prove  that  the  cause  of  action  is 
void,  "seem  to  import  more  than  was  within  the  purview  of  the  law.  They 
add  other  reasons  to  the  "  only  reasons  "  enumerated  in  Article  789.  If 
unrestrained  by  Article  739,  they  admit  an  injunction  without  security 
wherever  the  cause  of  action  is  alleged  to  be  void  for  any  reason  whatso- 
ever. But  when  restrained  by  Article  739,  they  admit  an  injunction 
without  security,  "where  the  cause  of  action  is  void,"  for  any  of  the  "only  " 
reasons  which  are  within  the  purview  of  the  law,  and  in  no  other  cases. 

3.  Anfoux,  having  confessed  judgment,  becomes  plaintiff  in  the  injunc- 
tion, asking  the  affirmative  aid  of  the  Court  to  relieve  him  from  an  illegal 
contract,  in  which  he  was  a  voluntary  participant.  Such  aid  a  Court  can- 
not lend  in  such  a  case. 

When  the  creditor  is  in  possession  of  an  act  importing  a  confession  of 
judgment,  in  matters  of  privilege  and  mortgage,  he  may  proceed  against 
the  debtor  or  his  heirs,  by  causing  the  property  subject  to  the  privilege 
or  mortgage  to  be  seized  and  sold,  on  a  simple  petition,  and  without  a 
previous  citation  of  the  debtor,  in  the  manner  laid  down  in  the  third  par- 
agraph, second  section,  third  chapter  of  the  first  part  of  this  Code.  Code 
of  Practice,  Art.  734. 

When  the  hypothecated  property  is  in  the  hands  of  the  debtor,  and 
when  the  creditor,  besides  his  hypothecary  right,  has  against  his  debtor  a 
title  importing  a  confession  of  judgment,  he  shall  be  entitled  to  have  the 
hypothecated  property  seized  immediately,  and  sold  for  the  payment  of 
his  debt,  etc.    Code  of  Practice,  Art.  63. 

Thus,  on  "simple  petition,"  "  without  previous  citation,"  the  creditor 
is  entitled  to  have  the  mortgaged  "property  seized  immediately,"  and 
sold  for  the  payment  of  his  debt. 
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No  exception,  no  answer,  no  defence  of  any  nature  is  permitted  the 
defendant.  He  is  precluded  by  his  own  act  from  any  and  from  all  these. 
He  has  chosen  to  cat  himself  off  from  them.  He  has  confessed 
judgment. 

The  law  of  Louisiana  has  created  public  officers  to  receive  the  contracts 
of  parties,  and  to  impart  to  them  authenticity.  Such  contracts  so 
received,  pro  luce  between  the  parties  the  same  effect  as  judgments  ren- 
dered by  legal  tribunals. 

"  Dans  la  legislation  actuelle,  les  notaires  sont  e tab) is  les  magistrate  et 
les  mi q in t res  de  la  jurisdiction  volontaire.  lis  exercent  dans  cette  juris- 
diction des  fouctions  absolument  semblables  a  celles  attributes  aux  juges, 
dans  l'ad  ministration  de  la  jurisdiction  contentiense.  Dans  les  affaires 
litigieus?s,  portees  devant  les  tribunaux,  les  juges  declarent  1'intention 
de  la  loi  et  en  ordonnent  l'application  an  cas  parti culier,  qui  leur  est 
sou  mis.  Dans  1'acte  que  recoit  un  notaire,  cet  officier  declare  1'intention, 
la  loi  parliculiere  que  se  font  les  oontractants  qui  paraissent  devant  lui. 
Les  uus  et  les  ant  res  disent  ce  qui  est  devenu  un  droit,  ceux-ci  par  la 
volonte  particuliere  de3  contractans  ceux-la  par  la  volonte  generate  de  la 
loi.  Jus  diennt,  d'ou  vientle  mot  jurisdiction*"  Loret,  Becherches  sur 
la  Jurisdiction,     p.  1. 

The  act  of  mortgage  in  this  case  not  only  imports  a  confession  of  judg- 
ment, but  is  in  iotidem  verbis  such  a  confession  in  favor  of  the  mortgagee 
or  any  subsequent  holder  of  the  obligation  connected  with  it. 

11  Whero  a  party,  in  an  authentic  act,  confesses  the  existence  of  a  debt, 
and  authorizes  the  creditor  to  enter  up  judgment  without  notice  or  delay, 
Courts  have  the  power  upon  the  exhibition  of  such  an  instrument,  to 
carry  into  effect  the  agreement  between  the  parties,  in  the  same  manner 
as  if  the  parties  were  present,  and  confessing  in  open  court. "  Toledano 
vs.  Relf,  7  A.  R.  61. 

The  position  which  Anfoux  has  placed  himself  in  with  reference  to  this 
mortgage  note  is,  that  of  a  party  --present  and  confessing  judgment  in 
open  court." 

He  cannot  escape  from  this  position.  He  cannot  be  permitted  to  undo 
at  will  what  he  has  thus  solemnly  done. 

If  he  comos  into  Court,  and  seeks  to  enjoin  the  execution  of  the  judg- 
ment thus  confessed,  he  assumes  the  attitude  of  a  plaintiff— an  actor.  His 
opposition  takes  the  form  of  a  petition.  He  assumes  the  attitude  of  a 
plaintiff  seeking  a  legal  remedy  upon  certain  allegations  which  he  makes. 
He  asks  to  be  extricated  from  the  toils  that  he  himself  has  helped  to 
weave. 

What  issue  is  now  presented  and  under  trial  before  this  Court?  Mani- 
festly it  is  the  issue  tendered  by  Anfoux  in  the  opposition,  and  joined 
by  the  motion  to  set  aside  the  injunction.  The  question  for  this  Court  to 
decide  is:  Shall  the  injunction  prayed  for  by  Anfoux  be  perpetuated? 
Has  he  shown  himself  entitled  to  the  remedy  that  he  seeks?  Shall  he 
receive  the  affirmative  aid  of  the  Court? 

Weaver,  on  the  other  hand,  does  not  ask  the  aid  of  the  Court  to  secure 
to  him  any  right.     He  has  already  obtained  all  the  aid  he  asked. 

The  order  of  the  Court  a  qua,  awarding  him  executory  process,  is  final 
and  complete.     It  issued  upon  the  confession  of  bis  dobtor. 

This  order,  although  not  in  some  sense  a  judgment  in  his  favor,  is  yet 
to  be  regarded  in  the  light  of  a  judgment  in  this:  That  it  is  subject  to 
revision  on  appeal.  It  has  not  been  appealed  from;  and  he  comes  before 
the  Court  only  to  resist  the  application  of  Anfoux  for  the  affirmative  aid 
of  the  Court. 

Suppose  that  instead  of  adopting  the  solemn  form  of  an  authentic  act 
to  clothe  his  confession  of  judgment,  Anfoux  had  seen  fit  to  be  present 
and  confess  judgment  in  open  court — could  he  be  permitted  to  come 
into  court  afterwards,  and  seek  to  enjoin  the  judgment  thus  confessed, 
without  assuming  the  character  of  one  asking  the  active  interposition  of 
the  Court  in  his  behalf  ?  Suppose  the  confession  of  judgment  were  con- 
tained in  an  unauthentic  writing,  signed  by  him  in  the  form  usually 
employed  in  our  Courts  in  such  cases.    Upon  the  proof  of  suoh  a  oonfea- 
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arion  before  a  Court  of  competent  jurisdiction,  judgment  would  be  rendered 
against  him.  Would  he  not,  if  lie  after  wai  14  sought  to  enjoin  a  judgment 
thus  rendered,  be  still  asking  the  affirmative  aid  of  the  Court  to  shield 
him  from  the  judgment  thus  confessed.  Is  his  position  improved,  or  in 
any  way  altered,  from  the  fact  that  his  confession  is  clothed  in  the  more 
solemn  form  of  an  authentic  act  ?  The  confession  of  judgment  in  such 
an  act  is  at  least  as  full  and  conclusive  against  him  as  though  it  had  been 
made  orally,  in  open  court,  or  by  means  of  a  private  writing  signed  by 
him.  In  every  instance,  it  is  his  own  confession  of  judgment  acrainst 
himself;  and  in  asking  to  be  relieved  from  it  he  becomes  the  plaintiff  or 
actor;  whilst  his  judgment  creditor  is  forced  into  the  position  of  the 
defendant  or  reus,  resisting  his  demand. 

Now,  the  ground  on  which  Anfoux  asks  this  Court  to  enjoin  the  writ  of 
seizure  in  this  case  is,  that  the  consideration  of  the  obligation  on  which 
he  has  confessed  judgment  "is  unlawful,  and  based  upon  a  cause  repro- 
bated bylaw."  Can  the  Court  grant  him  its  aid  ?  Let  the  authorities 
answer  this  question. 

"  Courts  of  equity  will  not  grant  affirmative  aid  to  a  participant  in  such 
a  transaction,  either  by  canceling  what  is  executed  or  enforcing  what  is 
executory.  Nor  will  they  cooperate  with  a  party  in  his  efforts  to  secure 
any  of  the  fruits  of  it,  though  as  between  him  and  his  confederates  he 
will  not  be  dispossessed.  The  reason  is,  that  courts  do  not  sit  to  "  extri- 
cate rogues  from  their  toils,"  and  sound  policy  requires  that  they  should 
be  left  to  the  hazards  of  their  devices,  and  at  the  mercy  of  each  other. " 
Schemerhorn  vs.  Talman,  4  Kernan,  p.  102,  and  the  authorities  cited  in 
the  briof  of  N.  Hill,  of  counsel. 

44  The  complainant  alleges  that  the  obligation  to  which  he  had  volun- 
tarily become  a  party,  was  intentionally  made  in  fraud  of  the  law,  and 
for  this  reason  he  prays  to  be  relieved  from  its  fulfilment  This  prayer, 
too,  is  preferred  to  a  court  of  conscience,  to  a  court  which  touches  noth- 
ing that  is  impure.  The  condign  and  appropriate  answer  to  such  a  prayer 
from  such  a  tribunal  is  this:  That,  however  unworthy  may  have  b^en 
the  conduct  of  your  opponent,  you  are  confessedly  in  pari  delicto.  You 
cannot  be  admitted  to  plead  your  own  demerits,  precisely,  thtr^ore,  in 
the  condition  in  which  you  have  placed  yourself,  in  that  position  we  must 
leave  you."  This  was  the  case  where,  after  judgment  recovered  arainst 
him,  the  complainant  had  executed  a  forthcomiug  bond,  winch  the  Court 
deemed  "equivalent  in  effect  to  a  confession  of  judgment."  death's 
Adm'r.  vs.  Sims,  5  How.  204. 

"Where  an  illegal  contract  has  been  partially  performed,  and  the  party 
who  has  received  the  benefit  of  such  performance  gives  a  judgment  for 
the  value,  equity  will  not  relieve  him  from  the  judgment,  although  the 
amount  could  not  have  been  recovered  at  law,  on  account  of  the  illeg  »1- 
itv."  Ililliardon  Injunctions,  p.  181,  sec.  48.  1  Story's  Eq.  Jur.,  *eo. 
2%  a;  Stute  vs.  Bess,  12  An.  166. 

In  Oi-cJiard  v.  Hughes,  1  Wallace,  p.  74:  "  A  suit  had  been  brought  by 
Hughes  sgainst  Orchard,  the  appellant,  to  foreclose  a  mortgage.  Oi  chard 
set  up  by  Miy  of  answer,  that  a  part  of  the  consideration  of  the  nioitgage 
consist  1  d  of  the  bills  of  the  Bank  of  Tekama,  of  the  territory  of  Ne  ras- 
ka;  that  tl  s  bank,  though  chartered  by  the  Legislature  of  that  t  rri  ory; 
had  never  been  approved  of  by  Congress,  as  was  necessary  that  it  hh  »ufd 
be,  in  order  to  be  h^rnlly  chartered;  that  the  bank  was  nrver  organized; 
that  it  was  a  device  to  deceive  the  public;  that  its  notes  w«re  fraudulently 
issued  and  put  in  circulation  without  the  authority  of  law,  and  were  of 
no  validity  or  value  whatever.  But  the  answer  showed  that  the  bills  were 
current,  and  in  circulation  at  the  time  they  were  received  by  him ,  and  did 
not  state  in  any  sufficient  way  that  they  had  proved  worthless  in  Orchard's 
hands,  or  that  they  had  ever  been  tendered  back  either  to  or  by  him." 
The  Court  said  "  the  fatal  defect  in  both  the  answer  and  proof  is,  that 
admitting  every  allegation  against  the  legality  of  the  bank  charter,  and 
of  the  worthleasness  of  the  paper  issued  by  the  bank,  Orchard,  the  maker 
pf  the  note  and  of  the  mortgage,  has  not  been  the  sufferer.    The  bills 


SUPREME  COURT  OP  LOUISIANA, 


Weaver  v.  Ad  four. 


constituting  a  portion  of  the  consideration  of  the  note  he  used  in  payment 
of  his  debts  while  they  were  current  in  the  community,  and  he  has  not 
taken  them  back,  either  voluntarily  assuming  that  he  might  have  done  so, 
and  set  up  the  fact  as  a  defence  to  the  note;  nor  has  he  been  subjected  to 
the  repayment  of  the  debts  he  discharged  by  the  use  of  them;  and  even 
were  he  permitted  to  succeed  in  reducing  the  present  demand  by  rebating 
the  bank-bills  received  by  him,  it  does  not  appear  that  he  is  under  any 
obligation  to  account  for  that  amount  to  the  creditor  or  creditors  to  whom 
he  paid  them.  The  defendant,  therefore,  is  not  in  a  condition  to  test  the 
several  questions  raised  and  discussed  on  the  argument  in  respect  to  the 
power  of  the  Legislature  to  charter  the  bank  or  the  conduct  of  the  parties 
concerned  in  its  organization,  or  in  keeping  up  its  credit  for  the  purpose 
of  imposing  upon  and  defrauding  the  community  by  means  of  the  circu- 
lation of  its  paper.  The  decree,  therefore,  of  the  Court  below  was  right, 
and  should  be  affirmed." 

In  Emerson  v.  Lee,  18  An.  135,  this  Court  upon  principles  of  equity 
identical  with  those  enunciated  by  the  Supreme  Court  of  the  United 
States  in  the  case  of  Orchard  v.  Hughes,  1  Wallace,  p.  74,  said:  "Plain- 
tiffs consent  to  accept  Confederate  notes  was  forced,  produced  by  vio- 
lence; and  had  he  shown  what  he  alleged,  that  he  never  used  the  notes 
given  to  him  by  defendant,  we  would  not  hesitate  to  give  him  relief.  We 
think  that  in  order  to  recover,  it  was  essential  for  him  not  only  to  allege, 
but  to  prove  that  he  retained  and  tendered  the  identical  notes  received  by 
him;  but  he  has  failed  to  make  the  necessary  proof,  which  it  appears  he 
might  have  done,  as  the  payment  was  made  to  or  in  the  presence  of  his 
broker.  To  permit  him  to  offer  other  than  the  very  notes  given  to  him 
would  indirectly  at  least  recognize  in  them  the  quafity  of  currency.  * 
*  *  *  This  is  a  recognition  which  this  Court  is  not  prepared 
to  make.  And  besides,  there  is  proof  in  the  record  that  Confederate 
notes  at  the  time  had  some  value,  (however  this  value  may  be  imparted) 
and  it  would  afford  plaintiff  the  opportunity  to  barter  or  make  merchan- 
dise of  those  received  by  him,  and  afterwards  substitute  or  replace  them 
at  a  small  cost,  and  thus  actually  realize  the  amount  claimed  in  addition 
to  a  recover  from  defendant." 

Brief  of  defendant  and  appellant,  *  »  •  The  first  inquiry  is  as  to 
the  matter  of  fact.  Was  this  a  loan  payable  in  Confederate  notes?  Upon 
this  we  think  there  cannot  be  a  doubt.  The  contract  was  made  between 
Anfoux  and  Weaver.  Anfoux  has  sworn  that  this  was  the  contract  in  his 
opposition  to  the  rule. 

Chiyol.  the  notary,  says:  That  a  few  days  before  the  execution  of  the 
morcgiige,  Weaver  deposited  his  checks  with  him  to  complete  the  transac- 
tion, ainl  that  he  deposited  the  checks,  and  afterwards  closed  the  transac- 
tion by  drawing  similar  checks.  WThat  did  he  deposit?  His  deposits  were 
ma  le  in  banks  that  paid  out  only  what  they  received.  They  had  made 
special  contracts  with  their  depositors.  Generally,  they  paid  out  cur- 
rency, and  Guyol  understood  these  checks  to  be  so  drawn ;  that  if  Mr. 
Anfoux  "had  demanded  payment  of  his  balance  in  gold  or  silver,  or 
even  city  bank-notes,  he  could  not  have  paid  him  in  other  funds  than 
those  that  Weaver  gave  him. "  Two  witnesses  swear  to  Weaver's  account 
of  the  contract. 

Weaver,  claiming  exorbitant  interest  for  delay,  explains  to  Ronbieu  the 
whole  matter.  It  was  not  his  usage  to  lend  money;  he  could  got  more 
by  other  dealings;  but  he  desired  to  get  rid  of  his  Confederate  trash ! 
The  times  had  changed,  and  now  he  must  do  better,  and  get  all  that  was 
in  his  power  !  This  is  perfectly  consistent  with  what  is  said  by  Guyol. 
He  does  not  draw  checks  upon  the  specie-paying  bank,  but  on  one  of 
those  that  did  not  pay  out  its  own  notes,  except  in  small  parcels  to  a 
friend,  but  which  took  care  to  withhold  them  from  circulation. 

Scott  testifies  that  while  the  suit  was  pending,  and  when,  therefore,  we 
may  suppose  that  Weaver  was  guarded,  he  admitted  that  the  statement  of 
Anfoux,  in  respect  to  the  consideration,  was  true,  and  stated,  in  his  an- 
swer to  it,  that  Anfoux  had  made  a  profitable  use  of  the  money. 
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This  testimony,  in  connection  with  that  of  the  Messrs.  Guyols,  seems 
to  b«  conclusive  on  the  matter  of  fact. 

The  ordinary  checks  on  the  banks  of  New  Orleans,  except  the  Southern 
Bank,  were  payable  in  Confederate  money;  they  would  not  be  paid  iu 
oilier  funds,  except  specially  deposited  and  drawn  for. 

Tl>ere  was  no  special  deposit  in  this  case,  and  Weaver  declares  that  his 
motive  for  making  the  loan  was  to  employ  his  Confederate  money;  that 
he  would  not  have  made  the  loan  otherwise;  that  it  was  not  his  habit  to 
make  sich  loans;  that  he  desired  to  get  rid  of  what  he  considered  "  trash. " 

Another  witness  testifies  to  his  admission  of  the  same  fact. 

Weaver  himself  proves  nothing  on  the  subject.  He  mijrht  have  pro- 
duced his  bank-book  checks,  and  their  payment  from  funds  specially 
denosited,  but  he  does  nothing  of  the  kind. 

The  Court  is  entitled  to  exact  explanations  from  him,  and  he  makes 
none. 

The  conclusion  is  irresistible,  that  this  was  a  mortgage  for  a  loan  to 
An  four,  nominally,  of  $11,000,  as  specified  in  his  mortgage,  butof  $11,000 
as  represented  by  the  Confederate  treasury  notes  for  that  sum. 

Ttie  deposit  of  the  checks  with  the  notary,  and  the  payment  out  of  his 
checks  to  the  different  persons  who  were  to  receive  money,  was  a  mercan- 
tile mode  of  facilitating  the  completion  of  the  transaction — a  mere  form 
for  executing  the  prior  agreement.  The  check  is  "  always  supposed  to  be 
drawn  upon  a  previous  deposit  of  funds,  and  on  an  absolute  appropriation 
of  s )  much  money  in  the  hands  of  the  bank  or  bankers  to  the  holder  of 
the  check  to  remain  there  until  called  for,  and  cannot,  therefore,  be  after- 
wards withdrawn  by  the  owner."    Story  on  Promissory  Notes,  sec.  487. 

It  is  proved  in  this  case  that  the  banks  and  depositors  had  agreed  as  to 
the  funds  that  were  to  be  paid  out  by  the  former  on  the  checks  of  the 
latter.  Mr.  Gnvol,  in  his  first  examination,  states  this:  "  The  holder 
could  get  no  gold,  silver  or  bank-notes  but  as  deposited  by  the  drawer." 
His  brother,  the  officer  of  the  Canal  Bank,  states  the  same  fact. 

Now  then,  Anfoux  and  Weaver  had  agreed  on  the  money  to  be  paid, 
and  Weaver  places  the  checks  to  meet  his  engagements;  the  notary  places 
the  checks  to  his  credit,  and  draws  upon  the  funds  so  deposited.  The 
funds  of  Weaver  were  the  Confederate  "  trash  "  he  was  anxious  to  part 
with,  and  which  Anfoux  had  agreed  to  take. 

The  checks  were  used  to  accomplish  the  arrangement.  The  notary 
owed  nothing  to  Anfoux;  he  was  a  mere  conduit  of  Weaver's  money  to 
him  upon  the  execution  of  the  mortgage.  Anfoux  had  agreed  to  convey 
free  of  prior  encumbrances,  and  as  a  part  of  the  transaction  he  applied  a 
portion  of  the  money  in  that  payment.  In  applying  that  part  of  Wea- 
ver's deposit,  Guyol  was  Anfoux's  agent.  Weaver  was  no  party  to  that 
contract  of  payment.  The  mortgage  paid  was  not  transferred  but  extin- 
guished; it  was  the  payment  of  Anfoux  to  his  creditor. 

The  loan  of  Weaver  is  given  for  the  note  of  Anfoux,  and  his  mortgage 
for  311,000,  paid  to  him  in  Confederate  money,  as  before  stated,  upon 
the  evidence  in  the  record.  If  the  notary  had  gone  to  the  bank  and 
drawn  the  Confederate  money,  and  paid  it  to  Anfoux,  it  is  not  denied  that 
the  contract  would  have  been  legal.  How  is  the  consideration  altered, 
when  the  bank  holds  the  Confederate  money,  and  delivers  that  and  noth- 
ing else  ?  They  had  made  speoial  contracts  with  every  depositor,  and 
that  contract  was  binding.  Weaver  could  have  drawn  nothing  else 
himself,  and  how  could  his  check  in  favor  of  another  be  more  operative  ? 
These  parties  both  agree  in  the  fact  that  the  consideration  was  Confede- 
rate money. 

When  this  case  was  brought,  there  was  some  doubt  as  to  the  illegality 
of  such  a  consideration.  The  opponent  prodnced  a  note  made  by  the 
Confederate  States  and  the  acts  of  the  Confederate  States  Congress,  to 
show  their  exact  purpose.  Those  acts  show  that  the  notes  issued  by  the 
Confederate  government  were  only  a  form  for  borrowing  money  to  carry 
on  the  war  against  the  United  States. 
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The  authorities  show  that  contracts  made  by  the  subject  or  citizen  of  a 
neutral  power,  cannot  deal  in  the  securities  of  an  unrecognized  govern- 
ment at  war  with  a  government  with  which  the  neutral  power  is  at  peace 
and  on  terms  of  amity.  The  cases  of  TJiompson  v.  Pottles,  2  Simon, 
194;  Kmnett  v.  Cluxmbers,  14  How.,  S.  C.  R.  38;  41  Bingham,  315;  2 
Carr  &  Payne,  223,  show  this,  and  the  cases  are  equally  clear  that  such  a 
transaction  as  this  cannot  be  supported  in  the  Courts  of  the  United 
States,  when  the  contract  was  for  the  purchase  and  accrediting  of  notes 
issued  by  a  government  organized  for  the  purpose  of  carrying  on  hostili- 
ties against  the  United  States,  and  which  the  United  States  treated  as  a 
rebel  government.  Great  Britain  treated  the  acts  of  the  colonies,  during 
the  revolutionary  war,  as  having  no  obligation  or  force,  and  would  give  to 
them  no  consideration.    8  Durn  and  E.  401. 

The  decisions  of  the  Courts  of  Louisiana  are  sanctioned  by  principle 
and  authority.  (Schmidl  v.  Barker,  17  A.  261,  and  other  cases  on  this 
question.)  Nor  does  it  make  any  difference  what  use  was  made  of  the 
money  by  one  of  the  parties,  or  could  have  been  made  of  it  by  the  other 
of  the  parties,  or  whether  the  money  was  of  any  value.  The  Court  does 
not  make  any  inquiry  on  that  subject.  If  it  appears  that  the  contract  was 
ex  turpi  causa,  or  against  a  positive  law,  or  in  violation  of  a  public  duty, 
the  Courts  refuse  to  lend  any  aid  in  its  enforcement.  Nor  can  the  con- 
tract be  divided.  Where  a  sale  was  made  of  an  article,  the  payment  for 
which  was  to  be  made  in  good  money  in  part,  and  counterfeit  money 
for  the  other  part,  the  whole  contract  was  declared  to  be  illegal,  and  no 
part  of  the  price  could  be  recovered.  Alexander  vs.  Owen,  1  Durn  and 
E.  227;  Fitson  vs.  Himes,  5  Barr,  R.  462;  2  B.  and  Adol.  912;  6  Cowen, 
253;  1  Hill,  N.  Y.  R.  34;  2  Hill,  456;  2  Camp  147. 

lid.  The  next  question  arising  on  the  pleading  is,  whether  it  was  com- 
petent for  us  to  interpose  this  proceeding.  It  was  contended  that  we 
were  plaintiffs,  seeking  to  enforce  a  plea  of  illegality,  and  that  the  Court 
would  lend  us  no  aid. 

On  the  contrary,  we  insisted  that  Weaver  was  endeavoring  to  obtain 
relief  upon  a  contract  tainted  with  illegality,  and  that  the  defendant 
was  in  a  condition  to  avail  himself  of  the  maxim  :  "potior  est  conditio 
defendeniis." 

The  executory  proceeding  is  a  summary  proceeding,  to  obtain  execution 
upon  a  favored  class  of  securities.  The  order  upon  the  petition  is  not  a 
judgment,  and  possesses  none  of  its  features.  It  decides  no  issue,  and 
gives  no  right  beyond  the  notarial  act,  by  any  adjudication.  1  Hen.  D. 
651,  53,  5. 

When  opposition  is  made,  and  there  is  contestation,  then  the  act  only 
imports  a  contract,  and  may  be  avoided  in  the  same  manner  as  other  con- 
tracts. The  Articles  of  the  Code  of  Practice  declare  this:  The  739th 
Article  mentions  a  number  of  cases;  nearly  all  that  affect  a  contract, 
whether  in  the  making,  the  evidencing  or  the  extinguishment  that  can  be 
conceived;  and  in  the  742d  Article  it  makes  a  summary  of  these,  and 
decides  that  if  the  action  be  extended  or  prescribed,  or  the  cause  is  void, 
or  the  debt  is  paid,  remitted  or  extinguished,  the  Judge  shall  revoke  the 
seizure. 

This  point  was  decided  by  the  Supreme  Court,  in  the  case  of  Roiclet  v. 
Shephei-d,  41  La.  R,  86. 

The  Court  decided  that  the  injunction  obtained  by  Shepherd  to  the 
executory  process  of  seizure,  was  to  be  regarded  as  an  opposition.  The 
Court  says:  "  The  741st  Article  provides  that  the  plaintiff  against  whom 
the  injunction  has  been  obtained,  may  compel  the  defendant  to  prove,  in 
a  summary  manner  before  the  Judge,  the  truth  of  the  facts  alleged  in  his 
opposition.  This  enactment  shows  very  clearly,  that  the  Legislature  con- 
siders the  parties  in  such  oases  in  quite  a  different  character  from  what 
they  would  be  if  the  party  obtaining  the  injunction  was  plaintiff.  The 
Judge,  therefore,  committed  no  error  prejudicial  to  the  plaintiff,  when  he 
gave  him  the  same  right  and  the  same  opportunity  of  maintaining  his 
injunction,  as  he  would  have  had,  if  the  objections  to  the  order  of  seizure 
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and  sale  bad  been  regularly  and  formerly  presented  as  an  opposition. " 

In  the  case  at  bar,  the  objections  are  made  by  opposition  in  writing,  in 
strict  conformity  to  the  Articles  of  the  Code  of  Practice.  Does  the  Code 
authorize  this  opposition  V  The  allegations  of  the  opposition  are,  that 
the  act  was  obtained  by  unlawful  means,  and  that  the  cause  of  the  act  is 
null.  The  Civil  Code  (Articles  1887,  1839)  declares  "  an  obligation  with- 
out a  cause,  or  with  a  false  and  unlawful  canse,  to  have  no  effect.  The 
cause  is  illicit  when  it  is  forbidden  by  law,  when  it  is  contrary  to  moral 
conduct  or  to  public  order. " 

This  is  the  precise  allegation  in  the  opposition,  and  however  such  a 
contract  may  be  made,  the  means  are  unlawful. 

In  Dawson  v.  Duplnntier,  15  La.  290,  the  ground  of  opposition  was  a 
failure  upon  the  part  of  the  plaintiff  to  fulfill  his  portion  of  the  con- 
tract, whereby  be  had  disabled  himself  from  proceeding  on  bis  mortgage. 

In  F<dcon  v.  BoucherviUe,  1  Rob.  337,  the  opposition  was  founded  upon 
the  entire  want  of  consideration.  The  plaintiff  objected  that  no  such 
evidence  could  be  made,  but  the  Court  ruled  otherwise. 

In  Slideli  v.  RiglUor%  4  Bob.  39,  the  opposition  was  made  on  the  ground 
of  fraud  in  the  consideration  of  the  contract. 

In  Suicellv.  Cox,  10  Bob.  69,  a  wife  claimed  that  the  contract  was  illegal, 
because  she  had  bound  herself  with  her  husband.  The  Court  intimated 
that  this  was  a  proper  ground  of  opposition  under  the  739th  Article  of 
the  Code  of  Practice  as  unlawful  means,  but  it  was  not  necessary  to  put 
the  decision  on  that  ground,  as  there  was  an  injunction  under  the  Articles 
296  and  following. 

In  Cox  v.  Mclntyre%  6  An.  470,  the  seizure  was  opposed  on  the  ground  of 
usury.  The  Court  sustained  the  process,  and  determined  that  the  amount 
the  defendant  had  not  received  might  be  deducted  from  the  mortgage, 
but  that  interest  that  had  been  paid  could  not  be  recovered  back. 

This  was  a  simple  case  of  illegality  in  the  consideration.  To  the  extent 
of  the  usury  reserved,  the  contract  was  null.  No  question  was  made  as 
to  the  regularity  of  the  proceedings  for  that  cause. 

In  Zunts  v.  Cornen,  10  A.  433,  the  question  here  arose,  as,  in  Sowcll 
t.  Cox,  (supra)  whether  a  married  woman  could  enjoin  an  executory 
proceeding  upon  an  authentic  act.     The  cases  are  cited  in  the  opinion. 

In  one  of  the  opinions  it  is  stated  "the  true  doctrine  is,  that  where  the 
authentic  acts  bear  intrinsic  evidence  that  the  wife  has  exceeded  her 
powers,  the  Judge  should  not  issue  an  order  of  seizure  and  sole;  but 
where  they  do  not  bear  such  evidence  the  order  should  be  issued,  and 
the  wife  left  to  her  remedy,  like  other  defendants  in  executory  process, 
by  injunction  and  affidavit."    C.  P.  and  several  cases  cited. 

The  only  reason  is,  that  where  the  cause  of  the  action  is  void,  it  may 
be  used  as  a  ground  of  opposition.  It  was  not  lawful  for  a  wife  to  bind 
herself  with  her  husband,  except  in  particular  cases,  and  the  authorities 
show  that  she  may  allege  and  prove  that  the  particular  act  was  not  bind- 
ing according  to  law,  in  a  case  of  seizure. 

The  cases  cited  show  that  want  of  consideration,  fraud  in  the  conside- 
ration, failure  in  the  consideration,  illegality  in  the  consideration,  mint 
of  capacity  to  contract  are  all  "  unlawful  means  "  which  furnish  grounds 
of  opposition.  An  illegal  cause  annuls  the  contract.  There  can  be  no 
cause  more  fatal  to  its  execution  through  a  court  of  justice.  The  Courts 
repudiate  all  intercourse  with  such  contracts.  The  Supreme  Court  of  the 
United  States,  2  Peters,  527  and  538,  say:  "  Courts  are  instituted  to 
carry  into  effect  the  laws  of  a  country,  how  can  they  then  become  auxiliary 
to  the  consummation  of  violations  of  law.  *  *  *  There  can 
be  no  civil  right  where  there  can  be  no  legal  remedy;  and  there  can  be 
no  legal  remedy  for  that  which  is  itself  illegal." 

If  the  argument  of  the  plaintiff  were  true,  then  all  illegal  contracts 
which  assume  the  form  of  notarial  acts,  would  be  carried  into  execution 
by  the  courts. 

Their  argument  is  that  the  author  of  such  an  act,  when  it  is  the  ground 
of  an  exeoutory  process,  cannot  be  resisted  by  opposition,  but  only  by 
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an  original  suit,  in  which  he  is  a  plaintiff,  and  in  which  he  impeaches  the 
act,  and  he  may  apply  for  an  injunction.  Bnt  they  add,  that  being  the 
plaintiff,  the  Court  will  not  listen  to  him,  as  he  alleges  his  own  turpitude, 
and  the  Court  leaves  him  were  it  finds  him.  Tims  the  holder  of  such  an 
act  escapes  inquiry,  and  enjoys  the  full  benefit  of  the  severe  process  of 
the  Court  to  enforce  it. 

The  statement  of  the  result  shows  that  it  cannot  be  true. 

The  executory  process  comes  to  us  from  the  Spanish  law.  In  Gurlie 
v.  Coquet,  3  Martin,  N.  S.  198,  Judge  Porter  says:  "So  little  have  our 
Legislature  interfered  with  this  mode  of  proceeding  that  it  seems  to  de- 
pend exclusively  on  the  ancient  laws  of  the  country."  The  Code  of 
Practice  embodies  the  Spanish  regulations  on  the  subject,  with  hardly 
any  change. 

In  the  Febvero  Novisimo,  B.  3,  tit.  3d,  ch.  5,  J  21:  "La  exception  de 
nnlidad  del  contra  to,  sentencia  o  instrumento  en  cuya  virtud  se  pidio  la 
ejucion,"  is  mentioned  as  a  proper  ground  of  opposition;  "  porqne  el  que 
ea  nulo  no  debe  ejeoutarse.''  The  same  will  be  found  in  Escriche's  work, 
under  this  title. 

The  Judgo  below  decided  the  case  upon  the  testimony  adduced,  and 
therefore  it  may  be  assumed  that  this  ground  of  objection  was  not  in  his 
opinion  well  taken.  It  is  perhaps  doubtful  whether  it  can  be  raised  in 
this  Court. 

Labauve,  J.  The  plaintiff  obtained  an  order  of  seizure  and  snle  upon 
a  promissory  note  of  the  defendant,  dated  February  18th,  1862,  for 
$11,000,  with  interest,  and  secured  by  a  mortgage  given  by  the  defendant 
upon  city  property. 

The  defendant  enjoined  the  sale  upon  the  grounds  that  the  mortgage 
was  obtained  by  unlawful  means,  alleging  that  Weaver  being  possessed 
of  "  Confederate  notes,"  issued  by  the  Confederate  States,  then  in  insur- 
rection, and  payable  as  such  notes  were,  after  the  termination  of  the 
existing  rebellion,  induced  the  defendant  to  take  them,  and  to  grant  the 
mortgage,  and  to  give  the  note  and  mortgage  as  security  therefor;  and 
that  plaintiff  gave  defendant  time  for  one  year,  ending  the  IStii  I  ibrn- 
ary,  1867,  to  pay  the  note. 

The  plaintiff  obtained  a  rule  to  set  aside  the  injunction,  upon  the 
grinds: 

1.  That  the  first  ground  is  not  sufficient  to  sustain  the  application. 

2.  That  the  allegations  of  the  opposition  were  untrue. 

8.  That  the  second  ground  was  false,  and  that  there  was  no  such 
agreement. 

The  Court,  after  hearing  the  evidence,  dissolved  the  injunction,  and 
Theophilus  Anfonx  appealed. 

At  the  time  of  executing  the  act  of  mortgage  by  Anfoux  in  favor  of 
Weaver,  there  existed  a  prior  mortgage  upon  the  property  to  seer  re  a 
debt  due  by  Anfonx  to  Ledoux,  amounting  in  principal  and  interest  to 
88,700,  evidenced  by  a  note(  of  $8,000,  which  was  held  by  Sosthene 
Armant,  who  appeared  and  intervened  in  the  act  of  mortgage  executed 
in  favor  of  Weaver,  and  declared  to  have  received  payment  in  f uU  of  sail 
note  on  that  day,  and  cancelled  the  mortgage. 

The  first  and  principal  question  in  this  case  is,  whether  or  not  the  con- 
sideration of  the  note  and  mortgage  sued  upon,  was  treasury  notes  of  the 
so-called  Confederate  States. 

When  a  man,  after  having  received  the  whole  benefit  and  advantage  of 
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a  contract,  comes  in  Court  with  unclean  hands,  and  alleges  his  own  tur- 
pitude, and  invokes  the  law  of  morality,  to  relieve  himself  of  the  execu- 
tion of  his  part  of  the  contract,  and  by  that  means  to  enrich  himself  at 
the  expense  of  the  other  party,  he  must  adduce  evidence  so  complete 
that  it  carries  with  it  conviction  with  all  the  power  of  demonstration. 

In  Denlony.  Erwin,  6  A.  320,  this  Court,  by  its  organ,  Judge  Eustis, 
said: 

"  We  will  not  give  effect  to  an  agreement  entered  into  for  an  immoral 
and  fraudulent  purpose;  but  then  such  fraudulent  and  immoral  purpose 
must  be  clearly  made  out,  and  not  left  to  surmise  or  conjecture.  When 
such  a  case  is  brought  before  a  court  of  justice,  the  court  is  bound,  from 
a  sense  of  self-respect,  to  withhold  its  sanction  and  dismiss  the  parties;  but 
this  is  in  the  interest  of  public  justice,  and  not  in  the  interest  of  the 
party  who  seeks  to  profit  by  the  acts  of  his  adversary,  of  which  he  has 
been  the  participant." 

The  same  doctrine  is  followed  up  in  Hertz  v.  Wilder,  10  A.  201,  when 
this  Court  said: 

"  Although  a  due  regard  to  the  purity  of  justice  compels  the  admission 
of  allegations  and  proof  that  the  form  of  a  legal  contract  has  been  used 
to  cover  or  corrupt  a  flagitious  transaction,  yet  such  an  allegation  puts 
the  party  who  makes  it  in  a  position  so  questionable  that  the  Judge  is 
not  only  authorized,  but  obliged  to  sift  with  the  greatest  care  the  evidence 
adduced  in  its  support,  and  only  to  give  his  credence  when  the  evidence  is 
so  complete  that  it  forces  itself  upon  the  conviction,  with  all  the  power  of 
demons  tration." 

We  will  now  proceed  to  examine  the  evidence,  and  see  if  Anfoux  has 
brought  his  case  within  the  above  doctrine,  which  we  fully  approve  and 
adopt,  notwithstanding  the  remark  of  the  distinguished  counsel  of  An- 
foux in  their  brief,  that  it  is  unsound  and  in  conflict  with  the  first  princi- 
ples of  evidence. 

In  the  first  place,  there  is  nothing  in  the  evidence,  showing  there  was 
ever  a  word  said  about  Confederate  money,  prior  to,  at  the  time  of,  or 
subsequent  to,  the  passing  of  the  act  of  mortgage  and  execution  of  the 
note  sued  upon. 

In  the  second  place,  as  regards  the  payment  of  the  money — 

Theodore  Guyol  says: 

"  I  was  a  notary  public  in  this  city  in  1862.  The  act  of  mortgage 
from  Anfoux  to  Weaver  is  involved  in  this  suit.  I  recognize  the  act 
shown  to  me.  The  sum  of  money,  $11,000,  less  the  interest,  was  paid 
me  by  Weaver  in  a  check.  I  deposited  the  check  to  my  own  credit  in 
bank;  I  paid  ¥8,700,  I  think,  to  Mr.  Ledoux,  through  his  agent,  Mr. 
Sosthene  Armant,  in  settlement  of  prior  mortgage;  the  balance  I  paid 
in  a  check,  which  I  gave  to  Mr.  Anfoux;  I  am  not  able  to  say  on  what 
bank  that  check  was;  I  kept  an  account  in  the  Canal,  Citizens,  and  State 
Banks;  think  the  check  was  on  the  Canal  Bank;  I  have  been  for  a  great 
many  years  a  notary  public — since  1845;  sums  like  these,  I  always  pay  in 
checks.  I  deposited  the  whole  in  bank  to  my  credit,  and  then  checked  out 
to  each  party,  as  in  this  instance. " 

"  This  act  shown  contains  the  exact  agreement  between  the  parties.  I 
could  not  find  the  checks  I  spoke  of.  The  only  check  I  find  is  the  Ledoux 
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check  on  the  Canal  Bank,  and  which  is  the  exact  amount  of  the  Ledoux 
mortgage." 

"  I  did  not  look  for  the  check  for  the  balance  paid  to  Anfoux.  Weaver 
deposited  a  portion  of  the  money  with  me  three  or  four  days  before  he 
deposited  the  balance,  on  the  18th  February.  My  checks,  which  were 
drawn  on  bank,  were  payable  in  currency — Confederate  funds.  On  the 
19th  of  September,  1861,  there  was  an  agreement  entered  into  between 
the  bank  and  its  depositors,  that  from  and  after  that  date  all  checks  were 
to  be  paid  in  the  same  currency  as  was  deposited.  At  that  time  the  Con- 
federate money  was  currency;  sometimes  the  banks  as  a  favor  would  give  in 
payment  a  few  bank-notes.  Weaver's  checks  were  ordinary  checks,  pay- 
able in  the  same  currency  as  my  checks  were.  If  Dr.  Anfoux  had 
demanded  payment  of  his  balance  in  gold  or  silver,  or  even  city  bank- 
notes, I  could  not  have  paid  him  in  other  funds,  but  in  such  as  Mr.  Weaver 
gave  me." 

"Checks  cnlled  for  no  particular  currency;  they  were  ordinary  checks 
for  dollars  and  cents." 

On  a  farther  examination,  on  a  new  trial,  he  says: 

"  The  money  which  the  act  of  mortgage  calls  for,  was  paid  by  Weaver 
in  check  on  the  bank,  and  the  money  paid  by  me  to  Anfoux  was  also  by 
check  on  bank;  the  checks  were  in  the  ordinary  form,  calling  for  no 
particular  currency." 

"  These  checks  were  deposited  with  me  before  the  date  of  the  act  of 
mortgage.  One  check  was  delivered,  I  think,  about  eight  or  ten  days 
before  the  signing  of  the  act;  another  check  was  delivered  a  few  days 
after  the  first,  and  the  third,  probably  on  the  day  of  the  signing  of  the 
act" 

"  I  did  with  those  checks  what  I  always  do;  about  three  o'clock  I  depo- 
sited them  in  bank.  In  this  matter  I  was  acting  as  the  notary;  indeed,  I 
was  the  agent  of  both  parties.  This  was  an  ordinary  mortgage  ;  gene- 
rally the  party  loaning  money  deposits  the  money  or  check  with  the  notary, 
so  that  if  he  should  not  be  present  when  the  act  is  completed,  the  notary 
will  hand  over  the  money  to  the  other  party.  In  my  last  examination,  I 
said  that  I  gave  my  check,  and  so  I  say  now." 

"  The  money  the  banks  were  paying  at  that  time  could  have  been 
drawn  on  that  check — that  was  Confederate  money;  though,  as  I  stated  in 
my  first  examination,  I  got  bank-notes  when  I  asked  for  them;  I  consid- 
ered that  was  a  favor  done  to  me." 

Guyol's  testimony,  which  we  have  thought  proper  to  copy  in  full,  and 
upon  which  turns  the  case,  shows  that  Weaver,  before  the  passing  of  the 
act,  deposited  in  his  hands  $11,000  in  checks  in  the  ordinary  form,  calling 
for  dollars  and  cents  on  some  bank  not  named;  that  Guyol,  the  notary, 
deposited  the  checks  to  his  own  credit  in  bank;  that  after  the  passing  of 
the  act  he  gave  a  check  on  Canal  Bank  for  $8,700,  to  pay  the  prior  mort- 
gage of  Ledoux,  and  for  the  balance  he  delivered  another  check  to  Mr. 
Anfoux,  and  he  cannot  say  on  what  bank,  having  accounts  in  the  Citizens' 
Bank,  Canal  Bank  and  State  Bank;  that  the  checks  drawn  by  Weaver  as 
well  as  those  drawn  by  Guyol,  called  for  no  particular  currency;  they  were 
ordinary  checks  for  dollars  and  cents;  that  on  the  19th  September,  1861, 
there  was  an  agreement  entered  into  between  the  bank,  which  is  not 
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named,  and  its  depositors,  that  thereafter  all  checks  were  to  be  paid  in 
same  currency  as  was  deposited;  but  sometimes  the  bank  would  give  in 
payment  a  few  bank-notes. 

So  far,  there  is  nothing  in  this  testimony  establishing  that  one  dollar 
has  been  paid  in  Confederate  money. 

But  this  witness,  Guyol,  goes  on  and  says:  "  At  that  time  the  Con- 
federate money  was  currency.  Weaver's  checks  were  ordinary  checks, 
payable  in  the  same  currency  as  my  checks  were,  and  if  Anfoux  had 
demanded  payment  of  his  balance  in  gold  or  silver,  or  even  city  bank 
notes,  I  could  not  have  paid  him  in  other  funds,  but  in  such  as  Mr. 
Weaver  gave  me." 

Bat  all  this  part  of  the  testimony,  in  regard  to  what  was  currency,  and 
in  what  funds  the  checks  were  payable,  expresses  only  the  opinion  of  tho 
witness,  and  his  incapacity  to  pay  Anfoux  in  gold  or  silver,  or  even  bank 
notes,  does  not  destroy  the  substantial  tenor  of  the  witness*  and  Weaver's 
checks,  which  were  payable  on  their  face  in  no  particular  currency,  but 
in  dollars  and  cents,  and  Anfoux  was  not  bound  to  take  anything  else, 
and  he  could  have  come  back  on  the  drawer  for  good  money. 

Nothing  shows  here  that  any  part  of  these  checks  has  been  paid  in 
Confederate  money;  to  believe  so  it  would  bo  surmising  and  conjecturing, 
when  the  law  requires  evidence  so  complete  that  it  carries  with  it  con- 
viction upon  the  mind  of  the  Court  Can  we  say,  or  can  any  one  say, 
that  Confederate  money  was  paid  on  those  checks?    We  cannot. 

But  it  is  contended  that  Weaver  admitted  in  two  different  conversa- 
tions, one  with  Reubieu,  the  other  with  one  Scott,  and  it  does  not  appear 
that  Anfoux  was  present,  that  the  mortgage  had  been  given  for  Confed- 
erate money.  This  is  the  weakest  species  of  evidence.  1  L.  285.  9  L. 
562.    11  L.  139.    19  L.  547.    5  R.  330.    7  R.  112, 114.    8  A.  307.    9  A.  494. 

The  District  Judge  who  heard  the  witnesses,  paid  no  attention  to  this 
evidence,  and  in  fact  made  no  allowance  to  it;  he  must  have  hud  good 
reason  for  not  doing  so.  If  this  admission  was  made,  it  was  inconsiderate, 
for  the  evidence  informs  us  that  Anfoux  actually  received  $8,700,  in  his 
own  mortgage  note  held  by  Ledoux,  to  whose  agent,  Guyol,  gave  a  check 
for  its  amount;  Anfoux  then  received  the  $11,000,  in  his  note  for  88,700, 
and  a  check  for  $2,300. 

We  are  of  opinion  that  Anfoux  failed  to  make  out  his  case. 

The  judgment  is  affirmed,  with  costs. 

Rehearing  refused. 

No.  801. — Pierre  Longis  v.  His  Creditors  et  als. 

Where  proceedings  have  been  commenced  in  the  State  Courts  under  the  State  insolvent  laws,  tbey 
Mend  unaffected  by  the  United  States  Bankrupt  law,  enacted  since  the  proceedings  were  com- 
menced. 

Where  the  penal  clauses  of  the  State  insolvent  laws  can  be  made  operative,  effect  must  be  given  to 
them.  The  insolvent  laws  of  the  State  of  Louisiana  provide  that,  an  insolvent  dobtor  ooovioted 
of  fraud  *haU  forever  be  deprived  of  the  benefit  of  laws  passed  in  favor  of  insolvent  debtors  in 
this  State,  and  shall  be  sentenced  to  imprisonment  for  a  term  not  exceeding  three  years.  Act  of 
15th  March.  1855  sec.  27. 

The  passage  of  the  Bankrupt  law  by  the  United  States  repealed  all  State  insolvent  laws,  and  they 
have  no  vitality,  except  for  snob  oases  as  were  pending  in  the  State  Courts  at  the  time  of  tho 
peonage  of  the  law. 

A  PPEAL  from  the  Third  District  Court  of  New  Orleans,  Hiestand,  J. 
t\    &    W.  Huntington,  for  insolvent  and  appellee.     C.  Roselius,  J.  L. 
Tissot,  J.  Magne  and  C.  E.  Schmidt,  for  opponents  and  appellants. 
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Brief  of  appellee. — Opposition  is  made  to  the  discharge  of  the  insolvent 
on  the  ground  that  he  is  a  fraudulent  debtor. 

The  only  acts  specified  in  the  petition  which  the  law  declares  fraudulent 
are  the  following: 

1.  That  Longis  failed  to  account  in  his  schedule  for  certain  assets  of 
th*  firm  of  S.  D.  Gratiaa  &  Co. 

2.  That  he  took  away  important  documents  and  books  of  the  firm  of 
S.  O.  Gr.it.ai  A  Co. 

The  evidence  shows  that  all  the  property  that  Longis  possessed,  at  the 
time  of  his  surrender,  was  placed  on  his  bilan,  except  some  bills  receiva- 
ble which  were  subsequently  delivered  up  to  the  syndic  of  the  creditors. 
(See  testimony  of  Herr,  B.  pp.  2,  104,  105,  et  seq.)  The  cash  on  hand  be- 
longing to  the  firm  and  money  collected  for  its  account  by  Longis  in  1863, 
wore  not  declared  in  his  schedule,  because  they  were  not  in  his  possession 
or  under  his  control  when  the  schedule  was  prepared.  The  opponents 
complain  that  these  assets  were  converted  by  Lougis  to  his  own  use  and 
benefit.  Be  that  as  it  may,  the  fact  does  not  constitute  fraud  within  the 
purview  of  the  act  of  1855. 

As  to  the  bills  receivable  and  blotter  taken  away  by  Longis,  it  is  clear 
from  the  evidence  that  these  were  not  withheld  with  an  intent  to  defraud 
the  creditors.  The  testimony  of  Loze,  Herr,  Levy  and  Camors  shows 
that  neither  the  blotter  nor  the  mortgage  notes  were  concealed.  On  the 
contrary,  all  these  witnesses  were  informed  by  Lougis  that  these  effects 
were  in  his  possession  and  that  he  had  retained  the  bills  receivable,  be- 
cause ho  was  afraid  that,  if  given  up,  they  would  be  lost  to  the  creditors 
through  the  management  of  Gratiaa  in  whom,  according  to  the  evidence, 
he  had  not  the  least  confidence. 

Again.  The  notes  in  question  were  surrendered  by  Gratiaa  to  the  cred- 
itors of  Gratiaa  &  Co.,  and  Longis  &  Co.,  several  mouths  before  the  insti- 
tution of  this  suit.  By  virtue  of  this  surrender,  they  became  the  property 
of  the  credit  ors,  and  Longis  hod  no  right  to  place  them  on  his  bila  i.  Hod 
he  done  so,  he  would  have  violated  the  provisions  of  the  insolvent  act, 
which  requires  that  the  debtor  shall  present  to  the  Court  a  correct  state- 
ment of  his  assets. 

Tho  opponents  have  failed  to  establish,  as  they  were  bound  to  do,  that 
tho  acts  charged  in  their  petition  were  committed  by  the  insolvent  with 
a,  fraudulent  intent.  On  the  other  hand,  the  evidence  adduced  on  the 
part  of  Longis  justifies  the  conclusion  that  the  measures  taken  by  him  re- 
specting these  bills  receivable,  were  adopted  with  the  view  to  protect  and 
not  to  defraud  the  creditors. 

In  order  to  constitute  fraud,  two  conditions  are  legally  necessary: 
There  must  be  the  intention  of  defrauding,  consilium  /randis,  and  the 
event  or  the  elective  and  actual  loss  sustained  by  the  creditors  eventus 
dumni;  if  one  of  these  requisites  does  not  exist,  there  is  no  fraud.  Mon- 
thly v.  Creditors,  18  L.  388;  Beste  v.  Creditors,  14  A.  516;  Campbell  v. 
Creditors,  1G  L.  348;  Acts,  1855,  p.  435,  sections  19,  20. 

In  all  the  cases  above  cited,  it  was  proved  that  the  insolvent  had  omited 
to  place  some  of  his  property  on  his  schedule,  and  in  one  of  them  that  the 
book  of  the  debtor  had  not  been  surrendered,  yet  the  Court  were  of 
opinion  that  inasmuch  as  no  intention  to  defraud  was  proved  the  charge 
should  be  dismissed,  and  judgment  was  rendered  accordingly. 

Brief  of  appellants,  *  *  *  Were  it  not  that  the  opinion  of  the 
Judge  a  quo  generally  carries  with  it  a  certain  weight  against  the  party 
who  appeals  to  this  tribunal  for  relief,  we  would  here  close  our  remarks. 
But  in  justice  to  our  clients,  we  must  briefly  notice  the  reasons  given  by 
the  Judge  for  dismissing  the  opposition,  and  declaring  Longis  entitled  to 
the  full  benefit  of  laws  intended  solely  for  the  relief  of  honest  though 
unfortunate  debtors. 

The  Judge  (B.  page  132)  admits  that  Longis  took  some  $23,000  cash 
(917,000  in  Confederate  notes]  some  915,000  in  mortgage  notes,  and  con- 
siderable merchandise,  and  that  all  these  assets  do  not  figure  in  his 
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schedule,  but  adds  that  a  portion  of  these  assets,  viz:  the  mortgage  secu- 
rities were  afterwards  delivered  to  the  syndic. 

When  were  they  so  returned?  After  Longis  had  been  incarcerated 
seven  months,  when  the  drawers  of  the  notes  and  the  public  generally 
were  so  well  aware  of  the  charges  brought  against  him,  that  he  could  not 
have  obtained  payment  of  the  notes. 

Can  a  man  exhibit  greater  obduracy  in  crime  than  this  insolvent,  who 
was  nearly  seven  months  in  jail,  before  he  would  give  up  any  part  of  his 
plunder  ?  And  yet,  the  fact  that  he  returned  those  notes  is  stated  by  the 
Judge,  as  if  it  afforded  a  complete  proof  of  Longis'  innocent  intentions,  so 
far  as  related  to  those  particular  assets. 

The  Judge  asks: 

1.  Whether  the  facts  proved  are  such  as  the  law  declares  fraudulent? 

And  iu  a  very  few  lines  he  disposes  of  the  question,  saying,  that  there 
is  no  fact  in  evidence  from  which  it  can  be  inferred  that  Longis  concealed 
the  property  he  took,  with  an  intention  to  keep  it  from  his  creditors. 

WUy,  what  has  he  done  then  with  all  the  property  he  took?  Has  he 
eier  returned  any  portion  of  it,  save  the  notes  which  he  could  no  longer 
use? 

Mr.  Hpit,  who  says  he  was  intimate  with  Longis,  and  who  had  fre- 
quently acted  as  his  agent,  says  that  he  does  not  know  what  Longis  did 
with  the  assets  he  took. 

In  the  second  place,  the  Judge  asks: 

Were  these  acts  of  Longis  committed  with  a  fraudulent  intent? 

And  with  equal  brevity  the  Judge  also  answers  this  question  in  the 
negative,  saying,  in  substance,  that  Longis  feared  the  designs  of  his  part- 
ner, and  therefore,  in  his  anxiety  to  protect  the  creditors,  pocketed  the 
asset**;  that  if  the  creditors  suffered  by  this  mode  of  protection,  it  was 
simply  owing  to  the  stupidity  and  ignorance  of  Eongis,  not  to  a  desire  on 
his  part  to  defraud  them. 

It  seems  to  us  that  the  Judge  has  allowed  a  spirit  of  charity  to  prevail 
over  the  inexorable  logic  of  facts  and  the  stern  behests  of  the  law;  and 
that  without  rendering  ourselves  amenable  to  the  charge  of  being  devoid 
of  "  the  milk  of  human  kindness,"  we  may  say,  that  if  ever  a  case  coming 
more  clearly  within  the  provisions  of  the  sections  19,  20,  22,  24,  of  the 
act  relative  to  voluntary  surrenders  (Sess.  Acts  1855,  pp.  435,  436)  has 
been  presented  to  our  Courts,  or  one  which  more  palpably  demonstrated 
the  necessity  of  enforcing  those  laws,  we  have  not  found  any  such  in  our 
Reports. 

Section  24  of  the  Aot  of  1855,  provides,  "  in  case  the  jury  or  court  shall 
find  the  charges  unfounded,"  etc.,  evidently  contemplating  that  the  courts 
may,  without  the  assistance  of  juries,  pass  upon  such  charges  of  fraud. 

It  is,  we  presume,  unnecessary  for  the  appellants  to  ask  for  the  setting 
aside  of  the  interlocutory  order  granted  ex  parte,  amending  the  original 
order  of  arrest,  and  admitting  the  insolvent  to  bail  in  the  sum  of  810,000, 
as  we  trust  this  Court  will  render  a  final  judgment  in  this  case,  which  has 
been  pending  so  long,  and  inflict  upon  the  insolvent  the  punishment 
which  his  deeds  have  so  richly  deserved,  so  that  others  may  be  deterred 
from  following  his  evil  example,  by  the  assurance  that  the  laws  against 
insolvents  guilty  of  like  frauds,  will  not  remain  a  dead  letter  on  oar 
statute  books,  but  be  rigorously  enforced. 

JxsLET,  J.  On  the  26th  day  of  February,  1864.  Pierre  Longis  made  a 
cession  of  property  to  his  creditors,  and  those  of  the  commercial  firms  of 
&  D.  Gratiaa  k  Co.  and  P.  Longis  &  Co.,  of  which  he  was  a  member. 

At  a  meeting  ordered  by  the  Court,  in  which  the  surrender  had  been 

made,  the  creditors  who  appeared,  opposed  the  proceedings  in  insolvency, 

and  charged  Longis  with  fraud,  and  a  few  days  thereafter,  these  creditors, 

via:  J.  D.  OastUlo,  8*aetae  A  Co.,  George  Milne,  F.  A.  Boilevint  &  Co., 
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Victor  Wilbieu,  Sostkene  Thomas,  Constant  Lecoultre,  Widow  Prin, 
Lacave  &  Echecopar,  and  Widow  Rozier,  whose  claims  in  the  aggregate 
exceeded  920,000,  filed  in  Court  an  opposition  to  the  surrender  made  by 
Longis,  alleging  and  charging: 

That  about  the  first  of  September,  1862,  after  fraudulently  excluding 
his  partner,  S.  D.  Gratiaa,  from  any  participation  in  the  administration 
and  liquidation  of  the  firm  of  S.  D.  Gratiaa  &  Co.,  he  took  possession  of 
all  its  assets,  and  within  less  than  two  months  from  that  date,  between 
the  1st  September,  1862,  and  the  29th  November,  of  the  same  year,  con- 
cealed and  fraudulently  sold  a  large  amount  of  goods  of  the  firm,  and 
took  away  all  the  cash,  so  that  it  became  necessary  in  order  to  stop  his 
further  depredations,  to  obtain  a  judicial  sequestration  of  the  remaining 
property  of  the  firm. 

That  he  had  failed  to  account  in  his  bilan,  for  certain  property  and 
assets  of  the  firm  of  which  a  detailed  statement  is  furnished  by  the  oppo- 
nents, and  which  amount  in  the  aggregate  to  the  sum  of  $50,168,  the 
opponents  charging  that  he  had  fraudulently  concealed  the  said  assets,  and 
appropriated  them  to  his  own  use  and  benefit. 

That  in  order  the  more  effectually  to  conceal  his  frauds,  he  had  taken 
away  important  documents  and  books  of  the  firm,  among  others  the 
"  blotter,"  on  which  the  last  sales  of  goods  were  noted,  and  not  posted  up 
in  the  journal  and  ledger. 

The  opponents  therefore  prayed  that  Longis  be  declared  guilty  of 
fraud,  and  forever  deprived  of  the  benefit  of  the  insolvent  laws,  and  that 
he  be  subjected  to  the  penalties  provided  by  the  19th,  20th,  21st,  22d  and 
24th,  sections  of  the  act  relative  to  voluntary  surrenders,  approved  March 
15th,  1855,  and  they  further  prayed  that  he  be  arrested  and  imprisoned, 
until  he  should  give  bond  in  conformity  with  section  22d  of  the  said  act 

The  Court  ordered  that  the  insolvent  be  arrested,  until  he  should  give 
bond  in  the  sum  of  $60,000,  conditioned  that  he  should  appear  to  answer 
the  charge  of  fraud,  and  abide  the  final  order  of  the  Court  thereon. 

Longis  was  accordingly  arrested  and  taken  into  the  custody  of  the  sheriff. 
Shortly  after,  he  took  a  rule  to  have  the  arrest  set  aside.  Failing  in  this, 
in  July,  1865,  he  presented  a  petition  to  the  Court,  no  longer  presided 
over  by  the  Judge  who  had  issued  the  order  of  arrest,  and  alleging  that 
he  had  been  imprisoned  some  fifteen  months,  and  that  the  bail  of  960,000 
required  of  him  was  excessive,  asked  that  it  be  reduced  to  910,000.  This 
request  appears  to  have  been  granted  ex  parte,  and  Longis  having  fur- 
nished a  bond  for  the  said  sum,  was  released  from  custody. 

On  the  14th  November.  1865,  he  waived  the  jury,  and  proceeded  to 
trial. 

It  appears  from  the  evidence  adduced  by  the  opponents,  that  on  the 
29  th  November,  1862,  S.D.  Gratiaa  filed  a  petition  against  Longis,  alleging 
that  his  partnership  with  the  latter  had  expired  on  the  1st  September, 
1862;  that  since  that  date  Longis  had  unjustifiably  excluded  him  from 
any  participation  in  the  administration  and  liquidation  of  the  firm,  and 
had  taken  exclusive  possession  of  all  the  assets,  and  books  and  papers  of 
the  firm,  and  had  already  appropriated  a  large  portion  of  the  assets  to  hia 
own  personal  use  and  benefit,  to  the  detriment  and  injury  of  petitioner 
and  the  creditors;  tbat  be  bad  published  in  tbo  newspapers  that  he i 
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the  solo  liquidator  of  the  firm,  and  alone  entitled  to  collect  and  receive 
what  was  due  to  it;  that  in  onlor  to  protect  the  partnership  property 
from  farther  depredations,  it  was  necessary  that  a  liquidator  be  appointed, 
and  that  the  remaining  assets  and  the  books  of  the  firm  be  sequestered. 

The  writ  of  sequestration  accordingly  issued,  and  an  inventory  of  tho 
property  sequestered  was,  by  order  of  Court,  taken  by  a  notary  and  two 
appraisers,  which  showed  goods  and  merchandise  to  an  amount  of  $9,986, 
a  portion  of  which  goods  appears  to  have  been  returned  to  parties  who 
had  sent  them  to  the  firm  to  be  sold  on  commission. 

It  seems  that  five  or  six  days  after  the  writ  of  sequestration  had  issued, 
Longis  disappeared,  so  that  the  creditors  knew  not  what  had  become  of 
him, 

One  of  the  witnesses  who  had  formerly  been  his  partner,  declares  that 
"although  he  was  very  intimate  with  Longis,  the  latter  did  not  tell  him 
that  he  was  going  away." 

Still,  exceptions  were  presented  by  counsel  in  his  behalf,  with  a  view 
of  having  the  sequestration  set  aside. 

Among  the  reasons  given  by  the  Judge  for  dismissing  the  exceptions, 
he  says:  "  It  is  also  proved  that  since  the  institution  of  this  suit,  the 
defendant  has  absented  himself,  and  has  not  since  been  seen." 

After  the  dismissal  of  his  exceptions,  Longis  filed  no  answer,  and  on  tho 
motion  to  confirm  the  default,  the  Court  on  the  17th  March,  1863,  de- 
clared the  allegations  in  the  petition  of  Gratiaa  to  be  fully  proved  by  the 
testimony  adduced,  and  accordingly  appointed  a  liquidator  to  the  part- 
nership. 

Meanwhile  an  attempt  was  made  by  one  F.  Goss,  who  filed  a  third 
opposition  to  Lave  a  coiisiderable  portion  of  the  goods  sequestered 
delivered  up  to  him,  pretending  that  he  was  the  owner  of  the  same. 

The  Judge,  in  passing  upon  this  opposition,  says:  "  From  all  the  facts 
and  circumstances  disclosed  by  the  evidence,  I  am  forced  to  the  conclu- 
sion that  the  pretended  sale  set  up  by  him,  (Goss)  is  only  an  attempt  to 
assist  Longis  in  concealing  the  property  of  the  partnership  from  the  pur* 
suit  of  his  partner,  as  well  as  from  the  creditors  of  the  firm." 

Longis  appears  to  have  remained  absent  about  thirteen  months.  He 
returned  to  this  city  in  January,  1864,  and  shortly  thereafter,  filed  his 
bilan. 

It  is  shown  that  there  were  about  $20,741  in  the  iron  safe  of  the  firm 
at  the  time  Longis  took  exclusive  possession  of  the  assets  in  September, 
1862;  $16,780  wore  in  Confederate  notes;  and  that  he  also  took  possession 
of  some  $15,000  worth  of  mortgage  notes.  None  of  these  assets  were  car- 
tied  on  his  bilan.  After  an  imprisonment  of  seven  months,  the  insolvent 
requested  his  friend,  Comoro,  to  whom  he  had  confided  the  keeping  of 
the  mortgage  notes,  to  deliver  them  up  to  the  attorney  of  the  syndic,  and 
they  were  accordingly  handed  over  to  the  latter. 

On  or  about  the  3d  May,  1865,  the  syndic  having  been  informed  that 
Longis  had  on  the  trial  of  a  case  in  the  Second  District  Court,  produced, 
by  order  of  the  said  Court,  one  of  the  books  which  he  had  withheld  from 
bis  creditors,  to  wit:  the  blotter,  mentioned  in  the  petition  of  the  oppo- 
nents, procured  a  writ  of  sequestration,  by  virtue  of  which  the  sheriff 
took  possession  of  the  said  blotter. 


SO  SUPREME  COURT  OP  LOUISIANA, 

Longis  v.  His  Creditors. 

An  examination  of  this  book  shows  that  the  entries  therein,  from  the 
14th  to  the  30th  November,  1862,  those  from  A.  to  EL,  were  not  carried 
into  the  journal  or  ledger. 

These  entries  are  as  follows: 
On  the  14th  November,  1862,  cash  received  from  A.  Bias. $  20  25 

Cash  received  from  J.  J.  Clark 25  30 

Cash  received  from  J.  Hawkins 819  00  $  864  65 

On  the  15th  November,  cash  from  Denechaud 28  00 

On  the  17th  November,  cash  received  from  Citizens'  Bank 6 ±4  00 

Cash  received  from  Lapeyrollerie 600  00 

On  the  20th  November,  cash  received  from  same 1123  00 

On  the  25th  "  "  "        "    Galpin 36  00 

On  the  29th  November,  cash  received  from  Lapeyrollerie $7,000  00 

Making  total  amount  from  14th  to  25th  November * $4,295  55 

And  on  the  next  day,  the  30th,  are  the  following  entries: 

Cash  taken  out  by  P.  Longis 4,295  55 

Cash  taken  out  by  P.  Longis,  in  Confederate  notes 16,780  00 

Total  amount  taken  by  Longis  on  the  30th  November,  1862 $21,075  55 

Letters  of  Longis,  written  a  short  time  previously,  show  that  these 
Confederate  notes  were  from  35  to  40  per  cent,  below  par. 

It  no  where  appears  that  his  creditors,  the  wine  and  liquor  merchants, 
who  forwarded  their  merchandise  to  be  sold  by  the  firm,  authorized  the 
sale  of  their  goods  for  Confederate  notes;  and  it  is  urged  that  to  allow 
Longis  to  go  unpunished  after  taking  these  Confederate  notes,  and  using 
them  for  his  own  benefit,  as  he  appears  to  have  done,  without  giving  any 
account  of  the  same  to  his  creditors,  when  he  himself  declared  them  to 
be  worth,  at  the  time,  at  the  least  sixty  cents  on  the  dollar,  would  be  to 
hold  out  a  reward  to  dishonesty  and  bad  faith.  ! 

The  creditors,  who  are  blameless,  it  is  urged,  cannot  be  punished  for 
his  illegal  acts,  and  in  support  of  this  position  against  Longis,  the  case  of 
Mrs.  Luzenberg  against  Cleveland,  lately  decided,  is  relied  upon;  the 
doctrine  therein  taught  we  adhere  to,  and  could  apply,  if  this  were  a  suit 
against  Longis  for  the  recovery  of  the  amount  of  property  sold  by  liim 
without  authority  for  that  kind  of  currency.  I 

But  as  this  Court  lately  hold  in  Cockbum  v.  Wilson,  we  do  not  consider 
that  Confederate  notes,  and  the  abstraction  or  conversion  to  her  use,  of 
any  such  an  illegal  issue,  can  in  law  be  deemed  a  fraud.  ' 

A  careful  examination  of  the  record  has  satisfied  us  that  the  charges  of 
fraud  against  Pierre  Longis,  have  been  otherwise  abundantly  proved;  and 
as  the  case  was,  at  the  request  of  the  defendant,  Longis,  tried  by  the 
Judge  of  the  lower  Court,  and  not  by  a  jury  (see  page  256,  It.  S.,  section 
27,)  we  might,  if  the  law  under  which  the  proceeding  is  had,  is  not 
repealed  by  the  National  Bankrupt  law,  finally  dispose  of  the  case. 

On  this  point,  we  adhere  to  our  decision  in  the  case  of  Meehins,  KeUy 
&  Co.  v.  Tlmr  Creditors,  not  yet  reported,  in  which  we  held  that  where 
proceedings  had  been  commenced  under  the  State  insolvent  laws,  they 
stood  unaffected  by  the  United  States  Bankrupt  law;  and  we  now  hold, 
that  where  the  penal  clauses  of  the  State  insolvent  laws  can  be  made  ope-, 
rative,  effect  must  be  given  to  them. 
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The  penalties  prescribed  by  the  27th  section  of  the  "act  relative  to 
voluntary  surrenders,"  approved  March  15th,  1855,  R  S.  p.  256,  are  that 
the  insolvent  debtor  convicted  of  fraud,  shall  forever  be  deprived  of  the 
benefit  of  laws  passed  in  favor  of  insolvent  debtors  in  this  State,  and  shall 
be  sentenced  to  imprisonment  for  a  term  not  exceeding  three  years. 

This  State  insolvent  law  has  no  vitality,  except  for  such  cases  as  were 
pending  under  it,  in  the  State  Courts,  before  the  passage  of  the  United 
States  Bankrupt  law,  which,  otherwise,  repealed  all  State  insolvent  laws. 

It  would  be,  therefore,  a  vain  thing  to  do  more  than  to  deprive  the 
defendant  of  the  benefit  of  the  insolvent  law  of  15th  March,  1855,  in  the 
present  preceeding,  which  he  has  no  legal  right  to  invoke.  It  is  otherwise 
with  the  second  penal  clause,  which  under  the  said  State  law,  can  be 
legally  applied  by  the  Court. 

In  the  exercise  of  its  legal  discretion,  the  Court  will  mitigate  the  sen- 
tence of  imprisonment 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
lower  Court  be  annulled,  avoided  and  reversed;  and  proceeding  to  give 
such  a  judgment  as  should  have  been  rendered  by  the  Court  below,  it  is 
now  ordered,  adjudged  and  decreed  that  the  said  Pierre  Longis,  having 
been  guilty  of  fraud  under  the  sections  19  and  20  of  the  act  relative  to 
voluntary  surrenders,  approved  15th  March,  1855,  that  he  be  deprived  in 
tins  proceeding  of  the  benefit  of  that  law,  and  that  he  be  imprisoned  in 
the  parish  jail  of  Orleans  for  the  term  of  six  months,  and  that  he  pay 
the  costs  of  opposition  in  both  courts. 

Behearing  refused. 


No.  1105. — Admnibhutobs  of  Viotob  Roumagb  v.  E.  Dttbbtvb  &  Co. 

Where  the  ocrtifloate  of  the  clerk  of  the  District  Court  does  not  show  that  the  transcript  contains  a 
complete  record  of  the  case  as  it  was  tried  in  the  lower  Court,  and  there  is  no  assignment  of 
errors,  bill  of  exceptions,  or  statement  of  facts,  the  appeal  will  be  dismissed. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
F.  Buisson,  for  plaintiffs  and  appellants.     Elmore  <fc  King,  for  Mrs. 
Gayarrt,  appellee.    J.  H.  Nmc,  for  P.  H.  Morgan  and  Mrs.  Harris. 

Ihuey,  J.  This  case  arises  from  a  contest  between  two  creditors, 
claiming  the  funds  in  controversy  by  virtue  of  seizures  on  executions. 

The  first  alleged  seizure  was  made  in  the  suit  of  the  administrators  of 
Victor  Roumage,  now  before  us. 

Mrs.  8.  A.  Sullivan,  wife  of  Charles  Gayarri,  filed  a  third  opposition  in 
the  suit,  claiming  the  funds  in  the  hands  of  the  sheriff  by  virtue  of  a 
seizure  on  a  fieri  facias  in  her  suit  against  the  defendants. 

Various  other  parties  filed  oppositions.  The  Court  below  gave  judg- 
ment in  favor  of  Mrs.  Gayarrt,  for  all  the  funds  in  the  hands  of  the 
sheriff,  except  for  three  hundred  dollars,  to  be  paid  to  P.  H.  Morgan, 
Esq. 

From  this  judgment  the  plaintiffs  alone  appealed. 

The  clerk's  certificate  informs  us  that  the  transcript  is  complete,  except 
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those  documents  mentioned  on  page — ,  filed  in  the  case  wherein  Josephine 
Roumage,  and  Angelique  Roumage,  administratrix  of  the  succession  of 
Victor  Ron  mage,  are  plaintiffs,  and  Edward  Durrive  &  Co.  are  defendants, 
instituted  in  the  Third  District  Court  of  New  Orleans,  and  now  in  the 
record  thereof  under  No.  18,275. 

The  appellant  has  not  moved  for  a  certiorari,  to  have  these  papers 
brought  up;  and  as  there  is  no  assignment  of  errors,  bill  of  exceptions,  or 
statement  of  facts,  we  cannot  proceed  to  the  examination  of  a  case  in 
which  it  is  not  evident  that  the  whole  record  is  before  us.  2  La.  491. 
5  La.  479. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  with  costs. 


No.  6880.— M.  A.  Fount  v.  The  Crrr  or  New  Obleaks. 

The  Statntea  of  1856,  seotion  70  and  71.  Session  Aots,  page  162,  providing  that  the  several  District 
Attorneys  throughout  the  State  shall  be  entitled  to  demand  and  reoeivo  one-fifth  of  all  sums,  first 
ded noting  the  per  oentage  allowed  by  law  to  the  sheriff  for  collecting,  and  paying  over  the  same, 
which  may  be  collected  on  forfeited  bonds,  recognizances  and  fines  imposed  in  criminal  prose- 
cutions, most  be  construed  as  referring  to  fine*  and  forfeitures  growing  out  of  violations  of  the 
criminal  laws  of  the  State,  and  in  the  imposing  and  collecting  of  which  the  services  of  the 
Distriot  Attorney  and  sheriff  are  required. 

Where  no  services  are  required  of  a  publio  officer,  no  compensation  is  allowed. 

The  law  does  not  require  the  Distriot  Attorney  of  the  parish  of  Orleans  to  appear  in  his  official  capa- 
city, and  pioseonte  persons  for  violations  of  law  before  the  Recorders*  Courts  of  the  city  of  New 
Orleans,  nor  does  it  allow  him  any  compensation  for  doing  so. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
Randell  Bunt  and  W.  D.  Hennen,  4or  plaintiff  and  appellant.    J.  J. 
Michel,  for  defendant  and  appellee. 

Howell,  J.  A  motion  is  made  to  dismiss  the  appeal  in  this  case  on 
the  ground  that  the  motion  for  an  appeal  was  not  made  during  the  same 
term,  and  within  the  same  calendar  month  in  which  the  judgment  was 
rendered,  and  no  citation  of  appeal  has  been  served.  The  appellee  has 
waived  this  objection,  by  making  an  appearance  in  this  Court  before 
raising  it    The  rule  must  be  dismissed. 

On  the  merits,  we  think  the  Court  below  did  not  err.  The  plaintiff 
claims  from  the  city,  as  fees  pertaining  to  his  office  of  District  Attorney, 
one-fifth  of  the  fines  imposed  by  the  several  recorders  of  the  city  in 
criminal  prosecutions  and  misdemeanors,  and  paid  into  the  city  treasury 
daring  his  term  of  office,  and  bases  his  right  to  recover  on  the  70th  and 
71st  sections  of  the  act  relative  to  criminal  proceedings,  approved  March' 
14th,  1855,  (Session  Acts,  p.  162)  which  are  in  the  following  words: 

"Sec  70.  The  several  District  Attorneys  throughout  the  State  shall 
be  entitled  to  demand  and  receive  one-fifth  of  all  sums,  first  deducting 
the  per  centage  allowed  by  law  to  the  sheriff  for  collecting  and  paying 
over  the  same,  which  may  be  collected  on  forfeited  bonds,  recognizances 
and  fines  imposed  in  criminal  prosecutions  and  misdemeanors  by  any 
court  of  justice. 

Sec.  71.  The  fines  and  forfeitures  collected  for  violations  of  the  crimi- 
nal laws  of  the  State,  and  which  have  been  required  by  law  to  be  paid 
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into  the  State  treasury,  shall  belong  and  be  paid  into  the  treasury  of 
the  parish  in  which  they  may  be  collected,  and  in  New  Orleans  into 
the  treasury  of  the  city." 

"  It  is  admitted  that  the  plaintiff  did  not  regularly  attend  in  the 
Recorders'  Courts,  but  that  he  appeared  and  acted  for  the  State  before 
them,  whenever  required,  in  important  cases,  such  as  murder,  arson,  and 
the  like." 

We  construe  the  above  law  to  grant  compensation  for  services  actually 
rendered  by  the  District  Attorneys,  and  not  as  awarding  a  bonus  to  the 
officer;  and  it  is  not  pretended  that  plaintiff  represented  the  State  or 
rendered  any  service  in  the  imposition  of  the  fines  by  the  various  record- 
en,  one-fifth  of  which  he  is  claiming  in  this  suit.  Not  having  rendered 
the  services,  admitting  the  law  to  apply  to  the  Recorders'  Courts  (upon 
which  point  it  is  unnecessary  to  express  an  opinion)  he  is  not  entitled  to 
recover. 

Judgment  affirmed,  with  costs. 


Oh  Rehbabhto. 

Howell,  J.  After  further  examination  of  the  argument  and  authorities 
presented  by  plaintiff's  counsel,  on  the  application  for  a  rehearing,  and 
in  his  original  brief,  we  are  not  convinced  that  we  erred  in  our  conclusion 
in  this  case.  The  statute  relied  on  is,  in  this  connection,  treating  of  the 
expenses  of  criminal  prosecutions,  and  it  requires  such  expenses  to  be 
paid  by  the  various  local  authorities;  directs  that  the  fines  and  forfeitures 
collected  for  violations  of  the  criminal  laws  of  the  State,  shall  be  paid 
into  the  several  local  treasuries,  instead  of  the  State  treasury  as  previ- 
ously, to  contribute,  as  we  understand,  towards  said  expenses,  and  allows 
to  the  District  Attorneys  throughout  the  State,  as  among  those  expenses, 
one-fifth  of  the  sums  so  collected,  first  deducting  therefrom  the  per  cent- 
age  allowed  by  law  to  the  sheriff  for  collecting  and  paying  over  the  same. 
This,  in  our  opinion,  refers  to  fines  and  forfeitures  growing  out  of  viola- 
tions of  the  criminal  laws  of  the  State,  and  in  the  imposing  and  collecting 
of  which  the  services  of  the  District  Attorneys  and  sheriffs  are  required. 
In  this  case,  it  is  not  pretended  that  the  District  Attorney  or  sheriff  had 
any  part  in  the  proceedings,  by  which  the  fines  in  question  were  imposed, 
collected  and  paid  into  the  city  treasury. 

All  compensation  is  allowed  by  law  to  public  officers  for  services  required 
of  them,  as  duties  of  the  offices  which  they  fill.  When  no  services  are 
required  by  the  law,  it  does  not  allow  compensation.  In  this  case,  the 
law  did  not  require  plaintiff  to  render,  nor  did  he,  in  point  of  fact,  ren- 
der any  services  to  the  State  or  city  for  the  sum  of  817,933  91,  which  he 
is  demanding  of  the  city;  and  we  are  still  of  the  opinion  that  the  law 
invoked  does  not  entitle  him,  under  the  facts,  to  one-fifth  of  the  particu- 
lar fines  imposed  by  the  Recorders,  which  he  claims. 

It  is  therefore  ordered  that  the  judgment  heretofore  rendered  by  us  in 
this  cause  remain  undisturbed. 
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Dara  v.  Lusitanian  Portuguese  Benevolent  Association  of  New  Orleans. 


No.  1023. — Mbs.  L.  F.  Davis  t>.  The  Lusitanian  Portuguese  Benevo- 
lent Association  of  New  Orleans. 

Payment  in  good  faith  to  the  poaaeseor  of  a  bill  or  note  endorsed  in  blank,  will  discharge  the  drawer. 

C.  C  2141 
Where  the  nolder  of  promissory  notes  endorsed  in  blank  brings  suit  in  her  own  name  aa  owner,  the 

harden  of  proof  is  on  defendant  to  show  that  she  is  not  the  owner. 
Where  the  appellee  has  failed  to  file  an  answer  in  the  appellate  court,  asking  an  amendment  of  the 

judgment  appealed  from,  it  will  not  be  noticed  on  suggestion  in  the  brief. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Theard,  J. 
M.  Grivot,  for  plaintiff  and  appellee.    Sambola  <ft  Ducros,  for  defen- 
dants and  appellants. 

Howell,  J.  This  suit  is  brought  by  plaintiff,  widow  of  John  Davis, 
deceased,  residing  at  San  Miguel,  Portugal,  herein  represented  bj  J. 
Riviere  &  Co.  of  New  Orleans,  as  holder  and  owner  of  several  mortgage 
notes,  made  by  defendants  to  the  order  of,  and  endorsed  in  blank  by,  John 
Davis. 

After  default  was  taken,  defendants  excepted  to  the  petition  on  the 
ground  that  Riviere  &  Co.  were  not  authorized  to  bring  suit  in  the  name 
of  plaintiff,  and  for  answer  averred  that,  on  the  face  of  the  pleadings  and 
notes,  it  is  apparent  that  said  notes  belong  to  the  succession  of  Davis, 
whose  domicil  was  in  Portugal,  and  plaintiff  has  no  right  to  sue  on  them 
until  she  is  recognized  as  the  legal  representative  of  her  deceased  hus- 
band, and  they  further  pleaded  the  prescription  of  five  years. 

Judgment  was  rendered  in  favor  of  plaintiff  for  a  port  of  her  demand, 
and  as  of  nonsuit  for  the  balance;  from  which  defendants  appealed. 

Suit  is  brought,  and  judgment  asked  in  the  name  of  the  plaintiff,  Mrs. 
Davis,  and  the  allegation  that  she  is  represented  herein  by  her  agents,  J. 
Riviere  &  Co.  in  New  Orleans,  is  not  material,  as  it  does  not  deprive  the 
defendants  of  any  defence,  which  they  may  have  to  the  notes.  The  right 
of  the  attorney  to  institute  the  suit  for  plaintiff  is  not  denied,  and  her 
allegation  of  the  agency  is  binding  on  her;  and  besides,  payment  in  good 
faith  to  the  possessor,  of  a  note,  or  bill,  endorsed  in  blank,  will  discharge 
the  debtor.    CO..  Art.  2141. 

The  pleadings  and  notes  do  not,  in  our  opinion,  show  that  the  latter 
belong  to  the  succession  of  John  Davis,  and  require  the  plaintiff  to  be 
recognized  as  the  representative  thereof,  before  suing  on  them.  She 
declares  in  her  own  right  on  notes  endorsed  in  blank,  and  there  is  no 
evidence  whatever  to  disprove  or  impeach  her  ownership.  The  acts  of 
sale  and  mortgage  introduced  in  evidence  by  the  defendants  themselves, 
show  that  they  are  indebted  to  any  holder  or  owner  of  the  notes. 

There  being  no  answer  asking  an  amendment  of  the  judgment,  we 
cannot  amend  in  favor  of  plaintiff  as  suggested  in  the  brief. 

Judgment  affirmed,  with  costs* 

Rehearing  refused. 
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McKibben  v.  Steamship  Cuyler  etals. 


No.  1083.— R.  H.  McKibben  v.  Steamship  E.  B.  Cutler  and  Owners. 

•         Thi*  oase  involves  only  questions  of  fact 

The  facts  are  stated  in  the  opinion  of  the  Court. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  TJUard,  J. 
Phillips  dt  Levy,  for  plaintiff  and  appellee.     Randolph  &  Singleton, 
for  defendants  and  appellants. 

Labauvk,  J.  This  suit  is  brought  against  the  defendants  to  recover  the 
sum  of  five  hundred  and  fifty  dollars,  for  services  rendered  to  the  said 
steamer  R.  B.  Cuyler,  and  expenses  incurred  in  taking  her  over  the  bar, 
as  per  account  annexed  to  the  petition. 

By  their  answer,  the  defendants  pleaded  a  general  denial;  admitted 
they  had  employed  the  plaintiff  to  pass  the  said  steamer  over  the  bar  at 
the  mouth  of  the  Mississippi  river,  at  an  agreed  price  of  $100,  and  he  was 
also  to  furnish  his  own  hawser  for  that  purpose;  that  they  offered  to  pay 
said  sum,  and  the  plaintiff  refused. 

The  Court  below,  after  hearing  the  evidence,  gave  judgment  for  plain- 
tiff for  $250,  with  legal  interest  from  judicial  demand,  with  a  privilege  on 
the  steamer  attached.    The  defendants  appealed. 

This  case  turns  entirely  on  questions  of  facts;  the  testimony  is  conflict- 
ing and  contradictory.  The  Judge  who  heard  the  witnesses,  had  a  better 
opportunity  than  this  Court  has,  to  judge  who  came  nearer  the  truth. 
We  cannot  say  that  the  Judge  erred,  and  we  believe  justice  has  been  done 
between  the  parties.  One  witness  testified  that  there  was  an  agreement 
fixing  the  services  at  $100;  another,  that  it  was  $100  a  tide;  that  the  pro- 
pelling steamer  of  plaintiff  was  twenty-nine  hours  alongside  of  the  Cuyler, 
in  which  time  there  were  four  tides,  when  generally,  there  is  but  one  in 
twelve  hours.  A  third  witness  says  that  the  services  of  plaintiff  were  worth 
$1,000;  the  regular  price  is  $50  per  hour.  Under  such  testimony  we  do 
not  feel  authorized  to  disturb  the  judgment  appealed  from. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
Court  be  affirmed,  with  costs. 


No.  466. — John  Frank  v.  The  New  Orleans  and  Carrollton  Railroad 

Company. 

Bytoeaetof  the  Legislators,  approved  March  15th,  1886.  amending  and  re-enacting  Artiole  2»4  of 
the  Civil  Code,  it  is  provided  that  where  a  minor  child  has  lost  its  life  by  any  casualty  resulting 
from  the  carelessness,  negligence,  or  want  of  skill,  of  any  person  or  company,  the  father  may  sne 
for  and  recover  the  damages  done  to  the  child. 

In  eaves  of  damage,  where  no  ezsot  computation  can  be  made,  discretion  in  fixing  the  amount  is  left 
to  the  Judge  and  jury.   O.  0. 192B,  I  a 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Dttrani  &  Hornor  and  Michael  Hahn,  for  plaintiff  and  appellee. 
C.  Roselius,  and  Benjamin,  Bortford  <&  Finney,  for  defendant  and  appel- 
lant 

4. 
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Hyman,  0.  J.  Plaintiff  brought  this  suit  in  February,  1861,  to  recover 
damages  of  defendant  for  injuries  suffered  by  himself,  his  sons,  Dennis 
Frank,  aged  seven  years,  and  Henry  Frank,  aged  twelve  years,  his  daugh- 
ter, Caroline,  aged  ten  years,  and  his  wife,  Mary  Frank,  the  mother  of 
the  children,  from  the  culpable  conduct  of  its  servants. 

Plaintiff,  in  his  petition,  alleged  that  on  or  about  the  19th  of  August, 
1860,  he,  his  wife  and  his  children,  named  above,  were  passengers  in  a  car 
belonging  to  defendant;  that  while  the  car  was  at  rest,  at  the  usual  stop- 
ping place,  under  charge  of  defendant's  servants,  an  express  train  of  cars 
belonging  to  defendant,  and  under  charge  of  its  servants,  came  down  the 
track  on  which  rested  the  oar  in  which  he  and  his  family  were,  with  dan- 
gerous speed,  and  that  before  they  could  escape  from  the  car  in  which  they 
were,  the  express  train  was  hurled  against  it  with  irresistible  momentum; 
that  by  the  collision  his  son,  Dennis,  was  miserably  crushed  to  death;  his 
son,  Henry,  his  daughter,  Caroline,  and  his  wife,  Mary,  were  severely 
injured,  and  that  they  were  for  a  length  of  time  under  surgical  and  medi- 
cal treatment.  He  further  alleged,  that  although  he  escaped  without  any 
injury,  yet,  that  his  life  was  in  great  danger,  and  that  from  alarm  and 
terror,  he  suffered  great  damages;  that  in  consequence  of  the  destruction 
of  the  life  of  his  son,  Dennis,  and  of  the  protracted  illness  and  suffering 
of  his  wife  and  his  children,  Henry  and  Caroline,  he  was  put  to  great 
expense,  and  suffered  great  pecuniary  loss  and  damage,  and  that  his  wife 
and  each  of  his  said  children,  by  their  injuries,  also  suffered  great  damage. 

He  alleged,  finally,  that  the  wrongs,  injuries,  sufferings  and  damage  of 
himself,  his  wife  and  his  children,  as  above  set  forth,  were  caused  entirely 
by  the  gross  negligence,  want  of  skill,  imprudence,  illegal  conduct,  and 
recklessness  of  the  New  Orleans  and  Carrollton  Railroad  Company,  its 
officers  and  servants,  and  damaged  him  and  them  to  the  extent  of  $30,000, 
and  he  concluded  his  petition  by  praying  for  judgment  against  defendant 
for  that  amount. 

Defendant,  in  its  answer,  excepted  to  so  much  of  plaintiff's  petition  as 
claimed  damages  for  the  injury  of  his  son,  Dennis,  on  the  grounds,  1st; 
"  That  plaintiff  had  not  such  an  interest  in  said  damages,  or  such  capa- 
city as  enabled  him  to  maintain  suit  therefor."  2d.  "  that  as  respects  the 
injury  suffered  by  plaintiff's  said  son,  and  his  death,  plaintiff's  petition 
sets  forth  no  good  or  sufficient  cause  of  action." 

An  act  entitled  An  Act  to  amend  Article  twenty-two  hundred  and 
ninety-four  of  the  Civil  Code,  approved  March  15th,  1855,  re-enacted  and 
amended  that  Article  so  as  to  read  as  follows:  "  Every  act  whatever  of 
man,  that  causes  damage  to  another,  obliges  him,  by  whose  fault  it  hap- 
pened, to  repair  it.  The  right  of  this  action  shall  survive  in  cases  of 
death  in  favor  of  the  minor  children  and  widow  of  the  deceased,  or  either 
of  them,  or  in  default  of  these,  in  favor  of  the  surviving  father  and 
mother,  or  either  of  them,  for  the  space  of  one  year  from  the  death. " 

This  act  certainly  gave  the  right  to  plaintiff  to  sue  to  recover  damages 
for  injury  caused  to  his  deceased  son,  Dennis. 

Defendant,  to  sustain  its  second  ground  of  exception,  refers  us  to  the 
decision  of  this  Court  in  the  case  of  Earheart  against  defendant,  reported 
in  17  An. ,  pp.  244  and  245. 

We  sustained  the  exception  in  that  case,  because  the  plaintiff,  Earheart, 
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alleged  that  the  cause  of  action  was  in  himself  as  the  sufferer  of  damages, 
and  we  also  declared  that  to  bring  the  case  within  the  provisions  of  the 
above-named  statute,  plaintiff  should  have  alleged  the  cause  of  action 
in,  and  the  damages  suffered  by,  his  deceased  child. 

The  allegations  in  that  case  are  different  from  those  in  the  case  cited. 
Here,  the  cause  of  action  is  alleged  in  the  plaintiffs  deceased  child,  and 
plaintiff  asks  judgment  for  the  damages  suffered  by  this  child. 

The  persons  injured,  for  which  damages  are  claimed  in  this  suit,  were, 
without  their  fault,  or  even  imprudence,  injured  by  the  same  cause  that 
injured  Arthur  Choppin,  and  for  which  he  recovered  damages  against 
defendant  in  the  case  styled  Arthur  Choppin  v.  New  Orleans  and  CarrolUon 
Railroad  Company,  reported  in  17  An.  pp.  19  and  20,  and  the  evidence  in 
this  case  relative  to  the  acts  and  careless  conduct  of  defendant's  servants, 
which  caused  injury,  is  similar  to  the  evidence  adduced  in  that  case. 

A  verdict  was  given  by  a  jury  in  favor  of  plaintiff  for  $5,000,  and  the 
District  Judge,  pursuant  to  the  verdiot,  rendered  judgment  against  defen- 
dant for  that  amount,  and  the  cost  of  suit.  Defendant  has  appealed  from 
the  judgment. 

In  cases  of  this  kind,  where  no  exact  computation  of  damage  can  be 
made,  discretion  is  left  to  the  Judge  or  jury.    C.  G.  1928,  sec.  3. 

There  is  no  reason  for  reversing  the  judgment  of  the  District  Court. 
Let  it  therefore  be  affirmed,  at  defendant's  costs. 

Howkld,  J.,  recused. 


No.  1065.— Eben  W.  Dobr  v.  Joseph  Jotjbt. 

Where  the  District  Judge,  assigned  as  a  reason  for  judgment  in  favor  of  the  plaintiff,  "when  the 
Ooort,  considering  the  law  and  evidence,"  it  is  ordered,  etc.,  it  is  aa  mush  a  reason  for  judgment 
in  favor  of  defendant  as  plaintiff,  and  does  not  meet  the  requirements  of  the  Constitution  of  1864. 
Art.  78,  Tit.  5. 

The  endorsement  In  blank  of  the  firm-name  on  a  promissory  note,  made  payable  to  their  order,  will 
anthorize  the  drawer  to  pay  the  note  to  any  bona  fidt  holder. 

One  partner  of  a  firm  oannot  maintain  a  separate  action  to  recover  a  debt  due  to  the  partnership, 
but  the  moment  the  endorsement  of  the  firm-name  is  put  on  negotiable  paper,  the  partnership  is 
divested  of  all  title  to  it,  which  is  vested  at  once  in  the  endorsee  and  holder. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Theard,  J. 
A.  Q.  Semmes,  for  plaintiff  and  appellee.    Sambola  &  Lucros,  for 
defendant  and  appellant. 

Ilsuey,  J.  This  is  a  suit  on  two  promissory  notes,  drawn  by  the  defen- 
dant to  the  order  of  Simpson  &  Dorr,  of  which  firm  the  plaintiff  is  a 
member. 

The  defence  is,  that  these  notes  are  the  property  of  the  firm,  and  that 
the  plaintiff  cannot  sue  simply  to  recover  their  contents;  and  that  the 
defendant  is  not  liable  for  interest,  as  he  offered  to  pay  the  notes  in  full, 
and  tendered  the  amount  thereof  to  the  firm. 

The  reason  "when  the  Court,  considering  the  law  and  evidence "  ad- 
duced by  the  Judge  of  the  District  Court  for  rendering  judgment  in  favor 
of  the  plaintiff,  is  as  much  a  reason  for  judgment  in  favor  of  defendant 
aa  plaintiff,  and  does  not  meet  the  requirements  of  the  Constitution  of 
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Dorr  v.  Jouet. 

1864,  Art.   76,  Tit.  6.    Police  Jury  vs.  Bozeman,  11  An.  94.    Gallot  vs. 
McCluskcy,  18  An.  260. 

It  is  competent,  however,  for  this  Court  to  proceed  to  the  examination 
and  decision  of  the  case.     Hatcher,  Tutor,  vs.  Dodd,  12  La.  143. 

The  main  question  presented  is,  whether  an  individual  member  of  a 
commercial  firm,  to  the  order  of  which  firm  a  note  is  made  payable,  and 
which  it  has  endorsed  in  blank,  can  maintain  an  action  on  it  in  his  own 
name  against  the  maker. 

The  defendant  maintains  that  a  note  or  instrument  made  payable  to 
two  or  more  payees  or  obligees,  held  by  one  of  them,  he  must  be  consid- 
ered as  the  holder  for  all,  unless  it  be  shown  that  he  has  acquired  by 
transfer  the  rights  of  his  co-obligees;  and  he  relies  upon  the  case  of  Cox 
v.  Bethany,  10  La.  154. 

The  note  sued  on  in  that  case  was  made  payable  to  Elizabeth  Cox  (the 
plaintiff)  Thomas  Bills  and  Elizabeth  Bills,  or  bearer,  and  was  signed  by 
Mathew  Bethany  (defendant.) 

The  presumption  of  title  to  the  note  in  Elizabeth  Cox  was  not  raised 
by  the  fact  that  she  possessed  it  as  bearer,  because,  as  all  the  co-obligees 
could  not  have  the  actual  possession  of  the  note  at  the  same  time,  it 
therefore  devolved  on  Elizabeth  Cox,  to  show  a  transfer  to  her  from  her 
co-obligees  to  vest  in  her  the  sole  title  to  the  note,  to  enable  her  to  main- 
tain an  action  for  its  recovery. 

In  the  case  at  bar,  the  notes  were  made  payable  to  a  commercial  firm,  or 
order,  and  the  endorsement  on  them  of  the  social  name  transferred  the 
whole  title  to  them  to  any  endorsee,  whether  a  member  of  the  firm,  or 
otherwise. 

The  endorsement  in  blank  of  Simpson  &  Dorr,  sufficed  to  justify  the 
maker  to  pay  to  any  bona  fide  holder  of  the  notes,  who,  in  default  of 
payment,  could  maintain  an  action  for  their  recovery. 

No  principle  is  better  settled  than  that  one  partner  alone  of  a  firm  can- 
not maintain  a  separate  action  to  recover  a  debt  due  to  a  partnership,  of 
which  he  is  a  member;  but  that  principle  has  no  application  in  the  present 
case,  because,  during  the  existence  of  the  partnership,  its  endorsement 
on  the  notes  divested  it  of  all  title  to  them,  which  vested  in  the  endorsee 
and  holder. 

No  tender  of  the  amount  of  the  notes  as  alleged  is  shown,  and  interest 
run 8  from  their  respective  maturities. 

For  the  reasons  here  given,  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  of  the  lower  Court  be  avoided  and  reversed,  and  proceeding 
to  pronounce  such  judgment  as  should  have  been  pronounced  by  the 
lower  Court  for  the  reasons  aforesaid,  it  is  ordered,  adjudged  and  decreed 
by  the  Court,  that  judgment  be  and  it  is  hereby  rendered  in  favor  of  E. 
W.  Dorr,  the  plaintiff,  and  against' Joseph  Jouet,  the  defendant,  for  the 
sum  of  five  hundred  and  forty-one  dollars  and  ninety-five  cents,  with  legjl 
interest  on  one  hundred  and  nineteen  dollars  and  twelve  cents,  from  the 
6th  June,  1861,  and  a  like  interest  on  five  hundred  and  twenty-two  dol- 
lars and  eighty-three  cents,  from  6th  July,  1861,  to  11th  May,  1866,  and 
thence  till  paid,  on  four  hundred  and  twenty-two  dollars  and  eighty-three 
cents,  the  costs  of  the  lower  Court  to  be  paid  by  the  defendant  and  ap- 
pellant, and  those  of  this  Court  by  the  plaintiff  and  appellee. 
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No.  1055.— Alfred  Dufbbibb  v.  B.  F.  Flanders. 

Where  property  hMbMBMiud  by  the  sheriff  under  a  writ  of  sefloeatrntiop,  the  defendant  has  the 
right  to  execute  hie  bond,  and  have  the  property  release..',  prorided  he  does  so  within  ten  days 
from  the  date  of  %he  seizure.  After  the  ten  days  hare  expired,  the  plaintiff  may  bond  the  pro- 
perty sequestered,  provided  the  defendant  has  not  done  no  within  the  ten  days.    G.  P.  279. 

The  law  as  it  now  stands,  contemplate*  only  two  parties  who  have  the  right  to  bond  property  seised 
aader  a  writ  of  sequestration;  first,  the  defendant;  and  secondly,  the  plaintiff,  after  the  lapse  of 
tea  days  from  the  date  of  the  seizure 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Feihwes  J. 
Whitaker  <ft  Whitaker,  for  appellee.    Stuart  &  Walker,  for  appellant. 

Labatjvb,  J.  This  appeal  is  taken  from  an  interlocutory  judgment, 
dismissing  a  rule  taken  by  Silas  Talbot,  to  set  aside  the  order  authorizing 
the  plaintiff  to  bond  the  cotton,  and  in  his  motion  praying  for  this  rule, 
he  prays  to  be  allowed  to  bond  it  himself. 

The  plaintiff,  alleging  himself  to  be  the  owner  of  twenty  -three  bales  of 
cotton,  which,  as  he  states,  are  in  the  possession  of  the  defendant,  and 
then  in  the  Woods'  press,  on  Oanal  street,  prayed  and  obtained  a  seques- 
tration. 

The  cotton  was  accordingly  sequestered,  and  taken  possession  of  by 
the  sheriff,  on  the  6th  April,  1866.  On  the  14th  of  same  month  and  year, 
the  citation  and  petition  were  duly  served  upon  the  defendant.  On  the 
19th  of  same  month  and  year,  on  motion  of  plaintiff's  counsel,  suggesting 
that  more  than  ten  days  had  expired  since  the  seizure  of  the  cotton,  it  f 
was  ordered  by  the  Court  that  the  cotton  be  returned  to  the  plaintiff  on 
his  executing  a  bond  in  the  sum  of  four  thousand  dollars,  which  was  done 
accordingly.  On  the  20th  of  same  month  and  year,  a  motion  of  the  fol- 
lowing tenor  was  filed: 

"On  motion  of  Stuart  &  Walker,  attorneys  for  Silas  Talbot,  and 
showing  the  Court  that  said  Talbot  is  the  true  owner  of  the  cotton  se- 
questerd  in  this  case,  and  on  showing  the  Court  that  said  Duperier  and 
the  said  Goodwin,  or  the  said  Goodwin's  wife,  are  so  for  as  any  claim  they 
have,  if  any,  to  the  cotton  in  question,  are  one  and  the  same  parties,  and 
that  said  Goodwin  is  entirely  worthless,  pecuniarily,  and  that  he  is  the 
only  security  on  the  bond  of  sequestration ;  and  on  showing  the  Court 
that  said  Talbot  has  instituted  a  suit  as  owner  thereof,  in  the  Fifth  Dis- 
trict Court  of  New  Orleans,  and  sequestered  the  said  cotton,  it  is  ordered 
that  the  said  Duperier  show  cause  on  the  27th  day  of  April,  1866,  at  eleven 
o'clock,  a.  M.,  why  the  sequestration  herein  issued  should  not  be  set  aside 
for  insufficiency  of  bond,  and  other  defects  patent  on  the  face  of  the 
proceedings,  and  that  all  parties  interested  be  duly  notified  in  the 
premises." 

On  the  said  day  fixed  to  try  said  rule,  the  Court,  after  hearing  the  par- 
ties, dismissed  the  same. 

On  the  9th  May,  1866,  Silas  Talbot,  by  his  counsel,  moved  the  Court 
that  plaintiff  be  ordered  to  show  cause  why  the  order  of  the  Court  autho- 
rizing the  plaintiff  to  bond  said  cotton,  should  not  be  set  aside  for  the 
following  reasons: 

1.  That  the  same  was  granted  prematurely,  and  ex  parte. 

2.  That  no  bond  has  been  given  to  said  sheriff  in  conformity  to  law, 
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and  why  this  defendant  should  not  be  authorized  to  bond  this  cotton  in 
this  suit  sequestered,  on  giving  security  as  required  by  law,  and  that  the 
plaintiff  be  notified  of  this  rule. 

On  the  26th  June,  1866,  the  Court  discharged  this  rule,  and  the  said 
Silas  Talbot  appealed  from  that  interlocutory  decision. 

We  are  of  opinion  that  our  learned  brother  below  dift  not  err.  This 
cose  must  be  governed  by  Article  279,  C.  P.,  and  its  amendment  of  5th 
March,  1842.  By  the  provisions  of  the  original  article,  it  is  clear  that 
the  defendant  alone  had  the  right  to  bond;  such  right  was  conferred  to 
plaintiff  by  the  amendment,  if  the  defendant  neglected  to  bond  within 
ten  days  after  the  seizure  of  the  property  by  the  sheriff.  The  law,  as  it 
stands  now,  contemplates  but  two  parties  who  are  entitled  to  bond;  it  is 
first,  the  defendant;  and  secondly,  the  plaintiff,  after  ten  days;  this  law 
cannot  be  extended  to  the  intervenor  at  any  time;  in  case  both  defendant 
and  plaintiff  neglect  to  give  bond,  the  property  must  remain  in  the  pos- 
session of  the  sheriff. 

Judgment  appealed  from  affirmed,  with  costs. 


No.  1059.— B.  P.  Taylor  v.  D.  DeGoiooubia  &  Co. 

Plaintiff!  shipped  a  cargo  of  lumbar  to  his  agent  at  New  Orleans,  with  instructions  to  Mil  the  i 
and  deposit  the  proceeds  with  DeGoIoonria  6  Go.  The  agent  sold  the  lumber,  and  deposited  the 
proceeds  with  DeOoioooria  A  Co.,  and  took  their  receipt  for  the  amount  Plaintiff,  the  owner  of 
the  lumber,  brings  suit  against  DeGoicouria  £  Co.  for  the  amount  of  the  proceeds  of  the  sale, 
whioh  they  resist,  on  the  ground  that  the  agent  is  indebted  to  them,  and  they  have  passed  the 
same  to  his  credit:  J5TeW—  That  the  owner  must  recover  from  the  depositary  the  amount  of 
the  sale,  with  interest. 

The  principal  is  not  liable  for  the  debts  of  his  agent,  contracted  before  the  agenoy  commenced. 

Where  an  agent  deposit*  money  belonging  to  his  principal,  in  his  own  name,  the  principal  can 
recover  the  same  from  the  depositary,  on  showing  that  it  belonged  to  him  at  the  time  of  the 
deposit. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  «T. 
D.  C.  Labatt  and  A.  Walker,  for  plaintiff  and  appellant    A.  L.  Tis- 
sot,  for  defendant  and  appellee. 

Brief  of  plaintiff  and  appellant.  *  •  *  The  facts  present  a  clear 
case  of  agency  by  Elliott,  and  the  relation  of  depositary  as  to  DeGoicou- 
ria &  Co.  The  responsibility  of  a  depositary  is  not  due  alone  to  the 
individual  depositing,  but  it  is  also  due  the  third  person,  where  the  thing 
deposited  does  not  belong  to  the  depositor.  See  Art.  2026,  C.  C,  and  6 
La.  Rep.,  Oneto  vs.  Delanny  et  al.,  p.  34. 

The  defendants  cannot  be  permitted  to  enrich  themselves  at  plaintiff's 
expense.  He  who  first  trusts  must  lose.  Taylor  is  more  innocent  than 
DeGoicouria  <fc  Co.  Thev  sent  Gilman  out  with  a  schooner  to  get  charter 
or  freight,  and  he  was  tneir  supercargo.  Taylor  ships  a  cargo  of  lum- 
ber, and  directs  the  supercargo  to  deliver  it  to  Elliott,  with  particular 
instructions,  which  were  followed.  Defendants  trusted  him  before  Tay- 
lnr,  and  seeks  now  to  reimburse  himself  out  of  money  deposited  with 
them  for  another,  by  applying  the  amount  to  the  extinguishment  of  sub- 
sequent indebtednessgrowmgoutof  new  transactions  with  an  unfortunate 
or  delinquent  supercargo,  all  which  plaintiff  claims  cannot  affect  him  or 
his  rights. 

The  special  defence  in  the  answer  is  not  satisfactorily  proven,  and 
plaintiff  most  respectfully  asks  that  the  erroneous  judgment  of  the  Court 
below  be  reversed,  and  for  judgment  as  prayed  for  in  his  petition. 
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Labatjvb,  J.  The  plaintiff  claims  of  the  defendants  $2,494  98,  pro- 
ceeds of  a  cargo  of  1  amber  shipped,  as  he  alleges,  by  him  per  schooner 
Mabel,  in  1862,  to  New  Orleans,  to  Mr.  Elliott,  with  instructions  to  sell 
the  same,  and  deposit  the  proceeds  with  the  defendants,  subject  to  his 
orders. 

The  defendants  answer,  that  on  the  8th  November,  1862,  John  R. 
Elliott  remitted  to  them  for  account  of  S.  H.  Gilman  $2,494  98,  which 
sum  was  the  net  proceeds  of  a  cargo  of  lumber  consigned  by  said  Gilman, 
to  be  sold  for  his  account,  and  the  said  proceeds  to  be  applied  to  his 
credit  at  D.  DeGoicouria  &  Co.  That  in  accordance  with  said  instruc- 
tions, the  said  sum  was  applied  to  the  credit  of  the  aforesaid  S.  H.  Gilman, 
who  still  stands  indebted  unto  the  firm  of  D.  DeGoicouria  &  Co.  in  tho 
sum  of  83,450  95. 

The  Court  below,  after  hearing  the  evidence,  gave  judgment  for  defen- 
dants, and  the  plaintiff  appealed. 

It  appears  that  said  cargo  of  lumber  was  shipped  by  S.  H.  Gilman,  on 
board  schooner  Mabel  to  J.  B.  Elliott  to  be  sold,  and  when  sold,  the  pro- 
ceeds to  be  handed  to  the  defendants.  Gilman,  being  asked  where  was 
the  lumber  from,  answered  that  it  was  from  Dr.  Taylor's  mill  When 
Elliott  deposited  the  money,  he  did  not  direct  the  defendants  to  place  it 
to  the  credit  of  any  one,  but  simply  handod  it  over  to  them,  taking  a 
receipt  of  the  following  tenor: 

"Received,  New  Orleans,  10th  November,  1862,  of  Jno.  R  Elliott, 
twenty-four  hundred  and  ninety-four  dollars  and  ninety-eight  cents, 
amount  net  proceeds  of  sale  of  lumber,  schooner  Mabel,  of  10th  ult., 
$2,494  98." 

(Signed)  "D.  DeGoicouBiA  &  Co." 

The  money  was  entered  on  the  books  of  defendants  to  the  credit  of  S. 
H.  Gilman. 

8.  H.  Gilman,  to  whose  credit  the  money  was  deposited,  testified  in 
substance,  that  he  brought  the  lumber  for  plaintiff,  which  was  delivered 
by  his  (plaintiff's)  order  to  Mr.  Elliott,  with  instructions  to  have  the  same 
sold,  and  the  money  deposited  with  defendants,  subject  to  plaintiffs  or- 
ders, and  that  the  lumber  was  the  plaintiff's. 

This  witness  is  uncontradicted  and  unimpeached,  and  we  are  bound  to 
believe  him,  and  no  attempt  has  been  made  to  show  that  the  lumber  be- 
longed to  Gilman;  the  mere  deposit  in  his  name  of  the  money,  under  the 
circumstances,  as  explained,  cannot  make  him  the  owner  of  the  lumber 
and  of  the  proceeds.  The  only  question  before  us  is  as  to  who  was  the 
owner  of  the  lumber  between  Gilman  and  the  plaintiff.  We  are  of  opin- 
ion that  the  lot  of  lumber  belonged  to  the  plaintiff,  and  that  the  deposit 
in  the  name  of  Gilman,  without  plaintiff's  consent  or  participation,  did 
not  divest  him  of  his. right  to  the  proceeds. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled  and  avoided;  and  it  is  further  ordered  and  decreed  that  the 
defendants  pay  in  solido  to  the  plaintiff  the  sum  of  twenty-four  hundred 
and  ninety-four  dollars  and  ninety-eight  cents,  ($2,494  98)  with  legal 
interest,  from  judicial  demand,  to  wit:  from  the  8th  of  December,  1865, 
and  costs  of  suit  in  both  courts. 
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Application  for  a  Rehearing,  by  defendants  and  appellees. — The appellees, 
believing  that  they  are  grievously  injured  by  the  decree  of  this  Honora- 
ble Court  lately  rendered  against  them,  reversing  the  judgment  of  the 
Honorable  the  Fourth  District  Court,  in  the  above-entitled  suit,  respect- 
fully submit  the  considerations  on  which  they  presume  to  ask,  and  expect 
to  obtain,  a  rehearing  of  this  cause,  as  prayed  for  in  the  petition  filed 
herewith. 

They  were  cast  in  this  appeal,  not,  as  they  believe,  on  account  of  any 
demerits  of  their  defence,  but  because  the  Court  has  taken  into  conside- 
ration only  the  testimony  of  S.  H.  Gilman,  indepedentlv  of  the  other 
evidence  contained  in  the  record.  These  applicants  think  that  Yqut 
Honors  have  overlooked  the  fact  shown  by  the  record,  that  B.  F.  Taylor 
is  a  complete  stranger,  and  was  unknown  to  these  petitioners  up  to  the 
institution  of  this  suit.  That  his  agent,  S.  IL  Gilman,  to  whom  was 
entrusted  the  cargo  of  schooner  Mabel,  the  property  of  Taylor,  to  be 
sold  in  New  Orleans,  received  certain  instructions  from  his  principal, 
Taylor.  Those  instructions  were  that  Gilman  should  deliver  to  Mr. 
Elliott,  a  lumber  dealer,  the  lumber  brought  over  from  Taylor's  mills  per 
schooner  Mabel,  the  same  to  be  sold  by  Elliott,  and  the  proceeds  to  be 
deposited  with  defendants,  subject  to  Taylor's  orders. 

There  was  then  a  direct  mandate,  Taylor  to  Oilman.  Gilman  wan  the 
legally  constituted  agent  of  Taylor.  Did  he  comply  with  the  instructions 
given  him? 

He  says  that  he  did,  and  as  Your  Honors  very  judiciously  remark,  his 
testimony  is  unimpeached,  and  must  be  believed.  He  says  that  he 
brought  the  quantity  of  lumber  spoken  of  per  schooner  Mabel  for  plain- 
tiff; that  he  delivered  it  to  Mr.  Elliott,  with  instructions  to  have  the  same 
sold,  and  the  money  deposited  with  DeGoicouria  &  Co.,  subject  to  plain- 
tiff's orders. 

The  mandate  of  Taylor  to  Gilman  contained  a  power  to  substitute. 
Oilman  fulfils  his  mandate,  and  substitutes  Elliott  in  bis  stead.  So  far 
so  well. 

Elliott  is  bow  the  mandatory  of  Taylor.  Does  he  comply  with  the 
instructions  given  him?  We  are  of  opinion  that  the  question  is  answered 
negatively  by  the  testimony  of  Elliott  himself,  and  by  that  of  Harang. 

Disregarding  his  instructions,  without  any  notice  of  said  instructions 
having  ever  been  brought  home  to  DeGoicouria  &  Co.,  Elliott,  in  disobe- 
dience of  his  orders,  deposits  with  DeGoicouria  k  Co.,  innocent  third 
persons,  the  proceeds  to  Oilman's  credit,  acting  throughout  the  whole 
transaction  as  if  Gilman  was  the  owner  of  the  lumber,  and  of  the  pro- 
ceeds thereof. 

The  good  faith  of  DeGoicouria  &  Co.  has  evidently  been  surprised. 
They,  at  ail  times,  thought  that  Gilman  was  the  owner  of  the  amount 
deposited  with  them  by  Elliott  to  his  (Gilman's]  credit  Their  accounts 
with  Gilman  were  at  the  time  of  the  deposit  about  even.  The  deposit 
thus  made  encourages  them  to  give  a  further  credit  to  Gilman,  and  when 
this  suit  is  instituted  Gilman  is  still  indebted  to  DeGoicouria  &  Co.  The 
proceeds  thus  deposited  go  to  his  credit,  and  extinguish  his  debt.  If 
Gilman  had  been  in  good  faith*  he  should  afterwards  have  brought  to  the 
knowledge  of  these  applicants  that  the  deposit  was  made  for  Taylor,  and 
for  his  account.  But  he  ratifies  the  acts  of  Elliott,  by  tacitly  adhering 
theroto. 

If  a  principal  were  allowed  to  claim  from  third  persons  moneys  depos- 
ited to  an  unfaithful  agent's  credit,  in  commercial  matters,  the  spirit  of 
confidence  which  should  animate  commerce  would  be  destroyed,  com- 
pletely annihilated.    Business  would  be  impossible. 

It  was  the  duty  of  Taylor  to  select  agents  who  would  carry  out  his 
instructions.  We  were  entirely  ignorant  of  mandate  prior  to  this  suit, 
and  should  not  be  made  liable.  The  right  of  action  of  Taylor  is  not 
against  DeGoicouria  &  Co.,  but  against  Elliott  Art  2971,  C.  C.:  2972  C. 
C,;7M.  164;  2  N.  S.  367;  4  L.  28;  11  R.  81. 

"  One  who  entrusts  another  with  blank  signatures,  to  be  filled  op  with 
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promissory  notes,  is  bound  by  those  issued  by  the  agent,  even  if  he  apply 
the  proceeds  to  his  own  use."    Dicks  vs.  O'Conner,  5  N.  S.  550. 

May  we  not  apply  the  language  used  by  the  Court  in  this  case? 

Taylor  trnsted  Oilman  and  Elliott.  Elliott  either  willingly  or  inadvert- 
ently abased  Taylor's  confidence  by  not  obeying  his  instructions.  Taylor 
must  bear  the  consequences  of  bis  indiscretion,  and  not  DeGoicouria  & 
Co.  It  seems  to  us  that  Taylor  cannot  throw  on  DeGoicouria  &  Co.  the 
loss  which  his  agent  causes  him.     See  also  12  A.  276. 

These  proceeds  having  gone  to  the  extinguishment  of  Gilman's  debt 
towards  DeGoicouria  &  Co.,  Taylor  cannot  now  make  DeGoicouria  &  Co. 
liable  for  that  amount,  they  having  acted  in  good  faith.    4  A.  19. 


Behearing  refused. 
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No.  1494. — Succession  of  James  Fobstth. 

All  parties  intereeted  In  maintaining  the  judgment  of  the  lower  Court  most  be  made  parties  to  the 
appeal,  otherwiee  tue  appeal  will  be  dismissed.    18  A-  281. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
W.  0.  Denegre,  for  appellant.     S.  Belcher,  for  appellee. 

Howell,  J.  A  motion  is  made  by  the  appellee  to  dismiss  this  appeal, 
because  the  executor  is  not  made  a  party. 

The  judgment  appealed  from  sustains  several  oppositions  to  the  account 
filed  by  the  executor,  approves  the  account  so  far  as  not  opposed,  and 
orders  the  executor  to  file  an  amended  account  in  accordance  with  the 
decree.  A  legatee  has  appealed,  and  given  bond  in  favor  of  one  of  the 
opponents  alone,  who  is  also  a  legatee.  The  executor,  not  having  been 
made  a  party  to  the  appeal,  the  decree  remains  in  full  force  as  to  him, 
until  reversed,  which  can  only  be  done  contradictorily  with  him,  and  all 
other  parties  to  be  affected.  All  such  parties  are  not  before  us.  See  Suc- 
cession of  Perry,  4  A.  577;  Succession  of  Penniston,  18  A.  281. 

The  motion  should  therefore  prevail 

We  cannot  forbear  expressing  our  disapproval  of  the  careless  and  im- 
perfect manner  in  which  the  transcript  of  this  appeal  is  prepared. 

It  is  ordered  that  the  rule  be  made  absolute  and  the  appeal  dismissed, 
at  the  costs  of  appellant 


No.  1043. — Sullivan,  Baxdolph  &  Budp  v.  David  B.  Godwin. 

Kottce  of  protest  of  a  bill  of  exchange  or  promietory  note  may  be  served  on  the  drawer  or  endorser. 

by  leaving  it  either  at  hia  reeidence  or  place  of  business,  with  a  clerk  or  servant  staying  there,  or 

it  it  enffloient  if  left  on  a  desk,  cr  pat  under  the  door. 
Where  payment  of  a  Dromissory  note  nas  been  extorted  by  military  authority  from  the  endorser,  who 

endorsed  the  note  merely  aa  the  agent  of  the  owner  for  the  purpose  of  collection,  and  the  owner. 

on  being  informed  of  the  fact,  returns  the  amount  to  the  agent,  the  drawer  cannot  set  this  op  as 

a  payment  ol  the  note,  and  plead  his  discharge  from  further  liability. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard  J. 
J.  Ad.  Rozier,  for  plaintiffs  and  appellees.     Breaux  db  Fenner,  for 
defendant  and  appellant. 

Ilslet,  J.    The  note  sued  on,  drawn  by  Nathan  C.  Folger  &  Son,  pay- 
able to  the  order  of  David  B.  Godwin,  the  defendant,  who  endorsed  it, 
was  sent  by  the  holders,  the  plaintiffs,  from  New  York,  to  Messrs.  Taylor 
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no 
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&  Knapp,  at  New  Orleans,  for  collection— and  the  collecting  agent,  for 
that  purpose  only,  endorsed  it.  They  caused  protest  of  the  note  to  be 
made,  and  notice  of  protest  to  be  served  on  th£  endorser,  Godwin. 

During  the  supremacy  of  the  Confederate  Government,  so  termed,  in 
New  Orleans,  the  note  was  surrendered  by  Taylor  &  Knapp  to  the  Con- 
federate States  receiver,  as  property  of  alien  enemies,  under  their  confis- 
cation act— at  which  time  the  endorsement  of  Taylor  &  Knapp  was  on 
it.  Subsequently,  the  commanding  general  of  the  Department  of  tho 
Gulf,  through  Major  Strong,  owing  to  the  surrender  of  the  note,  as  above 
stated,  to  the  Confederate  States  receiver,  sentenced  Taylor  &  Knapp  to 
six  months  imprisonment  at  Fort  Jackson,  unless  they  produced  the  note 
or  paid  it.  Under  this  duress,  they  paid  it  to  the  United  States  Provost 
Court. 

As  soon  as  the  plaintiffs  heard  of  what  had  occurred,  they  at  once,  to 
their  credit,  caused  the  amount  paid  as  above  stated,  to  be  refunded  to 
Taylor  &  Knapp;  and  they  now  claim  from  the  makers  and  endorser  of 
the  note  the  amount  of  it,  with  interest  and  costs. 

The  defence  set  up  is  twofold. 

1.  Want  of  legal  protest  after  proper  demand,  and  want  of  notice,  of 
legal  notice,  of  protest  in  the  endorser. 

2.  Payment  of  the  note  to  the  plaintiffs  through  their  agent,  Major 
Strong,  in  the  manner  before  stated,  by  which  payment  defendant  is  dis- 
charged. 

L  From  the  certificate  of  the  notice  of  protest  annexed  to  the  protest* 
which  protest  is  in  due  form,  it  appears  that  the  defendant,  the  payee  and 
endorser  of  the  note,  was  notified  in  due  time  of  the  said  protest 

The  notice  to  him  was  delivered  to  Mr.  Emile  Cazare,  clerk  of  Messm 
Cochrane  k  Hall,  the  place  of  business  of  the  said  endorser.  This  we  hold 
to  be  a  legal  notice  of  protest,  as  when  a  notice  is  left  at  the  residence  or 
place  of  business  of  a  drawer  or  endorser,  it  may  be  delivered  to  a  clerk 
or  colored  person  staying  there,  or  the  notice  may  be  simply  left  on  a 
desk  or  thrust  under  the  door.    See  1  Hennen's  Digest,  p.  199  (c)  No.  2. 

The  place  of  business  of  the  defendant,  Godwin,  being  the  office  of 
Cochrane  &  Hall,  it  was  sufficient  that  notice  of  protest  was  left  with  any 
one  staying  there. 

If,  which  is  not  shown,  the  money  thus  extorted  from  Taylor  &  Knapp, 
ever  came  into  the  hands  of  the  plaintiff,  or  of  Major  Strong,  who,  if  the 
agent  of  the  plaintiffs,  in  regard  to  the  plaintiffs'  claim,  was  not  autho- 
rized by  them  to  demand  and  receive  from  Taylor  &  Knapp,  the  amount 
thereof— such  receipt  of  the  money  from  Taylor  &  Knapp,  of  their 
money,  would  not  operate  a  payment  of  the  note,  so  as  to  divest  the 
plaintiffs  of  thDir  title  to  it. 

The  defendant  has  not  set  up  or  established  any  valid  defence  against 
the  plaintiffs'  claim,  and  they  cannot,  therefore,  contest  their  title  to  the 
note. 

The  law  and  the  evidence  are  in  favor  of  the  plaintiffs,  but  wo  do  not 
consider  the  appeal  one  in  which  damages  should  be  awarded. 

It  is  therefore,  ordered  adjudged  and  decreed,  that  the  judgment  oi 
the  District  Court  be  affirmed,  at  the  costs  of  the  appellant* 
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No.  743. — Chbistofhe  Camutz,  Syndic,  v.  The  Bank  op  Louisiana. 

Ul  parties  bavin*  an  interest  in  maintaining  the  judgment  of  the  lower  Court,  mast  be  made  parties 

to  an  appeal  therefrom,  otherwise  the  appeal  will  be  dismissed. 
Where  an  appeal  has  been  granted  in  chambers,  citation  of  appeal  most  be  addressed  to  and  served 

en  the  appellee,  in  the  capacity  in  whioh  he  appears  on  the  record  in  the  lower  Court. 
(Station  of  appeal,  in  a  personal  capacity,  where  the  record  shows  that  he  occupies  a  representative 

capacity  only,  is  defective,  and  the  appeal  will  be  dismissed, 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
Q.  L.  Bright,  for  plaintiff  and  appelloe.    Miles  Taylor t  for  defendant 
and  appellant. 

Brief  of  plaintiff  and  appp-Uee. — This  is  a  suit  by  Christophe  Camutz, 
syndic  of  the  creditors  of  Mrs.  Henriette  Brand;  syndic  of  the  creditors 
of  the  succession  of  J.  A.  Braud,  and  syndic  of  the  creditors  of  the  suc- 
cession of  Amandeo  Landry,  and  especially  authorized  to  represent  the 
firm  of  J.  A.  Braud  &  Landry. 

The  appeal  should  be  dismissed,  because  the  plaintiff  is  not  cited  to 
answer  the  appeal.  The  citation  is  addressed  to  and  was  served  on  Chris- 
tophe Camutz,  individually,  and  not  in  his  representative  capacities. 
Individually,  he  is  not  a  party  to  this  suit.  The  appeal  bond  is  made  in 
favor  of  Christophe  "  Camutz,  syndic."  He  is  plaintiff  in  the  additional 
capacity  of  "and  specially  authorized  to  represent  the  firm  of  J.  A. 
Brand  &  Landry." 

This  authority,  to  represent  the  firm  of  J.  A.  Braud  &  Landry,  is  by  a 
special  order  of  the  Court.  Because  he  is  the  syndic  of  the  creditors  of 
Mrs.  Henriette  Braud;  of  the  successions  of  J.  A.  Braud  and  Amandeo 
Landry,  he  is  not  thereby  authorized  to  represent  the  firm,  which  is  in 
law  a  different  person  from  the  individual  members  of  the  firm;  it  is  by 
virtue  of  the  special  authority  he  is  plaintiff,  consequently  the  bond 
should  have  been  in  his  favor  as  syndic  of  the  creditors  of  Mrs.  Henriette 
Braud;  of  the  successions  of  J.  A.  Braud  and  Amandeo  Landry,  and  in  his 
favor  as  the  representative  of  the  firm  of  Braud  &  Landry. 

In  the  case  of  Clark  v.  Hebert,  14  An.  183,  this  Court  said:  "This  is  a 
motion  to  dismiss  the  appeal  in  this  case.  The  suit  has  been  brought 
against  the  defendant  in  her  capacity  of  tutrix  to  the  minor  children  of 
Vincent  Kirkland,  deceased,  and  the  defendant  in  her  capacity  of  tutrix 
has  set  up  a  reconvention^  demand. 

The  appeal  bond  is  executed  by  the  plaintiff  in  her  favor  in  her  indivi- 
dual capacity  only.  The  appeal  is  defective,  in  not  making  the  defendant 
a  party  in  her  capacity  as  tutrix.  It  is  ordered  that  the  appeal  be  dis- 
missed." If  it  be  necessary  that  the  bond  be  given  to  the  appellee  in  his 
representative  capacity,  can  it  be  less  necessary  that  he  be  also  cited  in 
his  representative  capacity? 

The  appellee,  not  having  cited  all  the  parties  interested  in  the  judg- 
ment, the  appeal  must  be  dismissed.     13  An.  231,  296.    2  An.  452. 

Camutz,  individually,  is  in  no  way  interested.  He  is  interested  only  in 
a  representative  capacity. 

Hthak,  C.  J.  Plaintiff  sued  defendant  as  syndic  of  Henriette  Braud; 
of  the  creditors  of  the  succession  of  J.  A.  Braud;  of  the  creditors  of  the 
succession  of  Amandeo  Landry,  and  as  representing  the  firm  of  J.  A. 
Braud  k  Landry,  and  in  that  capacity  recovered  judgment  against 
defendant. 

Defendant  appealed  from  the  judgment,  and  failed  to  give  an  appeal 
bond  in  fa>vor  of  the  firm  of  J.  A.  Brand  &  Landry,  or  their  represen- 
tative. 
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The  firm  of  J.  A.  Braud  &  Landry,  therefore,  are  not  parties  to  the 
appeal,  and  they  are  interested  in  having  the  judgment  maintained. 

Parties  to  a  judgment,  having  an  interest  in  maintaining  it,  must  be 
made  parties  to  an  appeal  (.herefrom,  or  the  appeal  will  be  dismissed.  14 
An.  pp.  315  and  316. 

Let  the  appeal  be  dismissed. 

Petition  for  a  Rehearing,  by  defendant  and  appellant. — The  petition  cf  the 
Bank  of  Louisiana,  the  defendant  and  appellant  in  the  above-entitled 
case,  respectfully  represents: 

That  appellant  is  informed,  and  believes,  there  is  error  in  the  judg- 
ment of  the  Court  rendered  in  the  said  case  on  Monday  the  14th  of 
January,  1867,  dismissing  said  appeal,  and  now  applies  for  a  rehearing 
of  the  cause. 

Petitioner  further  represents  that  it  is  informed,  and  believes,  that  the 
said  judgment  is  erroneous,  for  the  following  reasons,  and  now  submits 
the  same  with  the  subjoined  citations  of  authorities  in  support  of  that 
opinion: 

1.  The  appellant,  in  the  petition  of  appeal,  as  will  be  seen  by  the  orig- 
inal thereof,  which  is  herewith  presented  for  inspection,  gave  the  title  of 
the  case  in  the  lower  Court  in  the  following  words:  "  G.  Camutz,  Syndic 
of,  etc.  v.  Bunk  of  Louisiana,"  together  with  the  number  of  the  case 
on  the  docket  of  the  lower  Court,  and  in  the  prayer  of  the  petition  prayed 
that  "  the  said  Christophe  Camutz,  syndic,  the  plaintiff  in  the  said  case, 
may  be  cited  according  to  law,"  to  answer  the  same. 

2.  A  copy  of  this  petition,  together  with  the  citation,  was  served  on 
him  in  person,  on  the  19th  June,  1865. 

3.  The  transcript  of  the  appeal  was  filed  according  to  law,  on  the  11th 
day  of  November,  1865,  further  time  for  bringing  it  up  having  been 
granted. 

4.  Two  agreements  were  entered  into  by  C.  Camutz,  syndic,  the  ap- 
pellee, with  the  appellant,  in  relation  to  the  transcript  of  appeal,  aud 
perfecting  it  for  a  heariug  long  after  the  service  of  the  citation  upon  him, 
viz:  one  on  7th  of  November,  1865,  p.  17th  of  the  transcript,  and  one  on 
the  2d  day  of  June,  1866.     See  ev.  of  transcript 

5.  No  motion,  in  writing,  to  dismiss  the  appeal  has  ever  been  made  in 
the  cause  by  the  appellee,  and  the  onlv  reference  to  the  matter  of  dit  mis- 
sal is  made  in  the  brief  of  the  appellee,  filed  as  the  case  was  about  to 
be  heard. 

Upon  these  facts,  as  shown  by  the  record,  the  appellant  respectfully 
suggests  that  the  judgment  dismissing  the  appeal  was  erroneous,  be- 
cause: 

1.  The  case  had  been  twice  set  down  for  trial.  There  was  no  motion 
whatever  made  to  dismiss  the  appeal  on  any  ground.  Such  a  notion 
could  only  be  made  in  the  Supreme  Court  by  the  appellee  within  the  three 
days  after  the  time  allowed  him  for  appearance  by  the  citation  of  appeal, 
ami  the  Court  could  not  base  a  judgment  upon  a  suggestion  contained  in 
a  brief.     Murray  vs.  Bacon,  7  N.  S.  271.  O'Donald  vs.  Lobdell,  2  L.  300. 

2.  The  service  of  the  citation  was  sufficient,  because  it  was  accompanied 
by  a  copy  of  the  petition  of  appeal,  in  which  the  plaintiff  and  appellee 
is  described  in  his  representative  capacity,  and  there  is  a  prayer  for  his 
being  cited  in  that  representative  capacity.  Cerium  est  quod  cerium  redcU 
potest. 

3.  The  acta  of  the  appellee  in  appearing  in  Court  to  perfect  the  transcript 
of  appeal,  and  to  prepiuv  it.  for  a  hearing,  by  signing  various  agreements 
in  the  cause  in  his  reprerentative  capacity  through  his  counsel,  and  £*oia$ 
to  trial  on  its  merits,  without  making  any  motion  to  dismiss,  would  have 
been  a  waiver  of  citation,  if  the  service  b  ^e  had  been  defective, 
Debreys  vs.  Johnson,  4  N.  S.  286.  Bowlett  vs.  Shepherd,  4  L.  91.  Liv- 
ingston vs.  Dick,  1  A.  323. 

4.  The  appellee  has  not  the  right,  in  any  case,  to  a  dismissal  of  an  ap- 
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peal  "  on  account  of  any  delect,  error  or  irregularity  in  the  petition  or 
order  of  appeal,  or  in  the  certificate  of  the  clerk  or  judge,  or  in  the  cita- 
tion of  appeal,  or  service  thereof,"  etc.,  "whenever  it  shall  not  appear  that 
such  defect,  error,  or  irregularity  is  imputed  to  the  appellant,'1  etc.  See 
Acts  of  1839,  p.  170,  sec.  19. 

Here,  if  the  citation,  or  service  of  it,  be  defective,  the  error  or  defect 
is  attributable  to  the  clerk,  and  not  to  the  appellant;  and  if  the  appellee 
had  a  right  to  avail  himself  of  the  error,  or  defect  on  the  hearing  of  the 
cause,  then  the  Court  is  by  law  expressly  prohibited  from  dismissing  the 
appeal,  and  it  is  made  its  duty  to  "  grant  a  reasonable  time  to  correct 
such  errors  or  irregularities  (in  case  they  are  not  waived  by  the  appel- 
lee,") etc.  See  Acts  of  1839,  p  170,  sec.  19;  Ratliff  vs.  His  Creditors,  H 
L.  292-3;  Comstock  vs.  Pari  &  Smith,  17  L.  516;  Lee  vs.  Kemper,  3R.1; 
William  Barry  Grove  vs.  William  Harvey,  3  B.  271;  Lambeth  etaL  vs. 
Yawter  et  al  6  B.  130-1;  Broussard  vs.  Broussard  et  al.  2  A.  769;  Anderson 
vs.  Irwin  et  al.  6  A.  793;  Cullibes  vs.  Joublano,  12  A.  237;  Barton  vs. 
Xavanaugh,  12  A.  332;  Surgi  vs.  New  Orleans,  13  A.  32;  Lewis  vs.  Han- 
sen, 13  A.  259;  Jones  vs.  Capperton,  14  A.  698;  Ludeling  vs.  Frellseu,  4 
A  534. 


On  Beheahing. 

Hyicax,  C.  J.  Plaintiff  sued  the  bank  in  his  capacity  as  syndic  of  the 
creditors  of  Henriette  Brand,  and  J.  A.  Brand,  and  also  as  syndic  of  the 
creditors  of  the  succession  of  Amandeo  Landry,  and  obtained  judgment 
in  that  capacity  against  the  bank. 

The  bank  filed  a  petition  for  appeal,  and  the  Judge  granted  the  appeal 
in  chambers,  and  not  in  open  court. 

When  an  appeal  is  so  ordered,  it  is  necessary  that  citation  of  appeal 
be  made  on  the  appellee  (0.  P.  581  and  582)  and  the  plaintiff  snggests  the 
dismissal  of  the  appeal,  because  no  legal  citation  of  the  appeal  has  been 
made  on  him  as  appellee. 

Citation  of  appeal  was  addressed  to  him,  and  served  on  him  as  an 
individual,  and  not  in  his  representative  capacity. 

Gamuts  was  only  a  party  to  the  suit  in  a  representative  capacity,  and  in 
that  capacity  should  the  citation  have  been  directed  to  him.  The  appel- 
lant haa  not  asked  for  time  to  correct  the  irregularity  in  the  citation. 

Let  the  appeal  be  dismissed,  at  appellant's  cost. 


No.  1054. —Hugh  ODonnelii  v.  J.  W.  Bubbktdge  &  Co. 

Where  a  party  gain*  possession  of  property  in  dispute,  by  the  unlawful  um  of  force,  anon  possession 
will  not  avail  him. 

A  party  claiming  the  right  to  oontrol  property  by  rtrtue  of  possession,  most  show  that  he  acquired 
possession  in  a  lawful  manner,  or  by  delivery  from  the  party  oaring  the  rightful  custody  of  it. 

A  contract,  the  consideration  of  which  was  Confederate  treasury  notes,  cannot  be  judicially  enforoed 
in  the  Courts  of  this  8tatc 

An  exception  will  he  sustained,  and  the  suit  dismissed,  where  the  evidence  shows  that  the  considera- 
tion of  the  contract  sued  upon  was  Confederate  treasury  no  tea. 

APPEAIi  from  the  Fourth  District  Court  of  New  Orleans,  Th6ard%  J. 
Bradford,  Lea  &  Finney,  for  plaintiff  and  appellee.     H.   C.  Miller 
and  Stuart  <ft  Walker,    for  defendants  and  appellants. 

Hyman,  C.  J.  In  the  years  1862  and  1863,  Silas  Tolbert  sold  for  Cor.- 
federate  States  obligations  490  bales  of  cotton  to  Hugh  O'Donnell.  By 
the  contract  of  sale  O'Donnell  risked  the  loss  of  the  cotton* 
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Tolbert  delivered  to  O'Donnell  350  bales  of  cotton,  and  kept  the  re- 
mainder in  his  possession. 

The  treasury  agent  of  the  United  States,  hearing  that  O'Donnell  had 
cotton  on  Tolbert's  plantation,  in  the  parish  of  Rapides,  seized  the  cotton 
thereon,  with  the  intention  of  having  it  confiscated  as  the  property  of 
O'Donnell,  took  by  the  aid  of  military  force  from  Tolbert  74  bales  thereof, 
and  shipped  the  same  to  New  Orleans,  consigned  to  J.  W.  Burbridge 
&  Co. 

After  this  cotton  thus  seized  and  shipped  was  bronght  too  New  Orleans, 
both  Tolbert  and  O'Donnell  attempted  to  get  control  of  it. 

On  the  24th  of  March,  1866,  J.  W.  Burbridge  &  Co.  were,  by  order  of 
the  treasury  agent  at  New  Orleans,  required  to  release  it  to  O'Donnell,  on 
his  paying  the  cost  of  insurance,  $808,  and  other  charges,  and  on  the 
26th  of  the  same  month  the  order  was  revoked. 

On  the  20th  of  April,  1866,  an  order  was  issued  by  the  treasury  agent, 
requiring  J.  W.  Burbridge  &  Co.  to  deliver  the  cotton  to  Tolbert 

They  refused  to  obey  this  order,  and  Tolbert  was  put  in  possession  of 
it  by  military  force,  under  order  of  Maj.  Gen.  Canby. 

Tolbert,  after  getting  possession,  permitted  it  to  remain  at  the  cotton 
press,  where  it  had  been  deposited  by  J.  W.  Burbridge  &  Co.,  under  order 
of  the  agents  of  government,  and  while  it  was  thus  in  the  press,  O'Don- 
nell brought  against  J.  W.  Burbridge  &  Co.  this  suit,  to  get  possession 
of  it,  and  caused  it  to  be  sequestered,  as  if  in  their  possession. 

J.  W.  Burbridge  &  Co.  filed  their  answer,  and  alleged  therein  that  the 
cotton  was  claimed  by  Tolbert,  and  prayed  that  he  be  made  a  party  defen- 
dant in  the  suit 

Tolbert,  in  answer,  asked  that  it  be  restored  to  him,  etc. 

Tolbert,  after  filing  answer,  had  a  rule  served  on  O'Donnell,  to  show 
why  he  should  not  be  authorized  by  the  Court  to  bond  the  cotton,  and 
thereafter  filed  a  peremptory  exception  to  the  right  of  O'Donnell  to  bring 
this  suit,  as  it  was  an  attempt  to  enforce  a  contract,  the  consideration  of 
which  was  Confederate  money.  The  rule  and  exception  were  tried  to- 
gether, and  the  District  Court  ordered  the  rule  to  be  discharged,  and  the 
exception  to  be  dismissed.     Therefrom  Tolbert  has  taken  this  appeal. 

The  cotton  in  dispute  was  not  delivered  by  Tolbert  to  O'Donnell. 
There  is  no  proof  that  O'Donnel  ever  had  possession  of  it  It  is  not 
even  proved  that  he  complied  with  the  condition  required  in  the  order, 
stated  above,  on  which  he  was  to  have  control  of  it,  and  even  if  he  had 
gotten  in  possession  of  it  by  unlawful  use  of  force,  such  possession  could 
not  have  availed  him. 

He  should  have  gotten  possession  by  lawful  means,  or  by  delivery  from 
Tolbert 

The  facts  clearly  show  that  the  contracts  between  Tolbert  and  O'Don- 
nell, for  the  sale  of  cotton  to  the  extent  of  the  cotton  in  controversy,  were 
unexecuted  by  Tolbert 

This  Court  has  frequently  decided  that  such  contracts  could  not  be 
enforced  by  the  Courts  of  this  State,  and  this  suit  of  plain  till  is  an  at- 
tempt by  indirection  to  enforce  in  part  such  contracts. 

There  is  a  receipt  of  Tolbert's  introduced  in  evidence  for  purpose  of 
proving  that  he  delivered  to  Blake  for  O'Donnell  a  part  of  this  cotton, 
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The  rec?ipt  does  not  prove  the  fact  for  which  it  was  adduced  in  evi- 
dence, and  did  it  unequivocally  declare  such  fact  it  could  have  little  or 
bo  weight,  as  it  would  contradict  the  well-established  facts,  that  Tolbcrt 
did  not  deliver  the  cotton  in  controversy  to  any  one,  but  that  it  was  taken 
from  him  by  force. 

The  exception  should  have  been  sustained,  and  the  suit  and  all  the  pro- 
ceedings therein  should  have  been  dismissed. 

Let  the  judgment  of  the  District  Court  be  annulled  and  reversed;  let 
the  sequestration  be  dissolved,  and  let  the  suit  be  dismissed  at  plaintiff's 
cost. 


^***A>*»*^S*>^*>^*\/SSm*^**»*^A>JSA^^^*tA  *S<—X» 


No.  1088.— P.  J.  Cockbubn  v.  Mrs,  C.  E.  Wrtaox. 

Confederate  treasury  note*  having  been  issued  in  violation  of  law.  cannot  be  considered  aa  forming 
a  part  of  the  estate  of  a  deceased  party,  nor  can  the  surviving  partner  in  community  be  held 
accountable  (ot  these  notes,  although  it  is  shown  that  she  has  used  them. 

The  widow  of  a  deceased  husband  may  renonnoe  the  community  at  anytime  before  the  Court  having; 
unlimited  jurisdiction  over  the  subject-matter,  has  pronounced  a  final  judgment  againrt  her  as  a 
partner  in  community.    O  C.  2388. 

APPEAIj  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
J.  H.  Van  Dolson  and  F.  A.  Bartlett,  for  plaintiff  and  appellant. 
Miles  Taylor  and  Thomas  Taylor,  for  defendant  and  appellee. 

Hyman,  C.  J.  Plaintiff  being  owner  of  a  debt  contracted  by  William 
0.  Wilson,  now  deceased,  during  his  marriage  with  defendant,  brought 
this  suit,  and  proved  judgment  against  her  for  the  debt,  because,  as  he 
alleges,  she  intermeddled  with  the  property  that  was  acquired  by  the 
community  of  acquets  and  gains,  which  existed  between  her  and  W.  C. 
Wilson  during  their  marriage,  since  its  dissolution  by  his  death,  selling 
and  disposing  of  the  property  for  her  own  use,  and  because  the  debt 
owing  to  him  was  a  community  debt,  defendant  after  the  suit  was  insti- 
tuted renounced  the  community  in  proper  form,  and  in  her  answer  she 
denied  that  she  had  intermeddled  with  the  property  acquired  during  the 
community,  or  that  she  had  disposed  of  any  of  its  effects,  and  averred 
that  she  had  renounced  the  community. 

If  defendant  has  concealed  or  made  way  with  any  of  the  property  ac- 
quired by  the  community  since  the  dissolution  of  the  marriage,  her 
renunciation  will  not  avail  her,  and  she  is  liable  for  a  half  of  the  debt 
owned  by  plaintiff.    See  C.  C.  2378,  2387. 

The  only  evidence  introduced  by  plaintiff  to  show  that  the  defendant 
had  intermeddled  with  the  effects  acquired  by  the  community  since  the 
dissolution  of  the  marriage,  is  her  declaration  that  she  used  some  Con. 
federate  money  since  the  death  of  her  husband  to  support  herself  and 
family. 

Confederate  money  was  the  written  obligations  of  rebels,  issued  by  them 
to  enable  them  to  carry  on  a  war  against  their  government 

These  obligations  were  not  property,  and  this  Court  cannot  regard  them 
as  effects  of  the  community,  as  no  right  or  title  could  be  acquired  in 
them  which  law  would  recognize. 
It  is  contended  by  plaintiff,  that  as  defendant  did  not  cause  an  inventory 
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to  be  made  of  the  property  of  the  community  after  the  dissolution  of  the 
marriage  within  a  certain  time,  she  lost  the  right  of  renouncing.  We  do 
not  so  raad  the  law;  she  could  renounce  the  community  at  any  time  before 
a  court  of  unlimited  jurisdiction  had  passed  judgment  against  her  as  a 
partner  in  community.     C.  C.  2383,  2386. 

There  was  judgment  in  the  lower  Court  in  favor  of  defendant,  rejecting 
plaintiff's  demand. 

Let  the  judgment  be  affirmed,  and  let  the  plaintiff,  who  is  appellant, 
pay  the  costs  of  appeal 

Rehearing  refused. 


No.  1089.  —P.  J.  Cockbubn,  Curator,  v.  Mbs.  C.  E.  Wilsok. 

Property  purchased  daring  the  marriage,  whether  in  the  name  of  one  or  the  other  of  the  spouses 
becomes  community  property,  unless  there  be  a  stipulation  in  the  marriage  contract  to  the  con- 
trary.   C.  O.  2980.  2371. 

The  wife  has  the  right  to  purchase  property  in  her  own  name  for  her  separate  advantage,  and  pay 
for  it  out  of  ber  paraphernal  funds.    C.  O.  236L 

Property  purchased  during  the  marriage  with  the  paraphernal  funds  of  the  wife,  belongs  to  her  alone, 
and  she  has  the  right  to  administer  it  personally,  without  the  assistance  of  her  husband. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
Van  D'llxoa  <ft  Bartiett,  for  plaintiff  and  appellant.     Miles  Taylor,  for 
defendant  and  appellee. 

Brief  for  defendant  and  appellee.  *  *  *  1.  "  All  the  property  which 
is  not  declared  to  be  brought  in  marriage  by  the  wife,  or  to  be  given  to 
her  in  consideration  of  the  marriage,  etc.,  is  paraphernal."  C.  C.  2360. 
And  the  wife  has  the  right  "personally,  without  the  assistance  of  her 
husband  to  administer  it."  C.  C.  2361.  Flower  vs.  Conner,  8  N.  S.  556. 
llobin  et  als.  vs.  Castille,  7  L.  296. 

2.  Property  bought  with  the  funds  of  the  wife  is  her  separate  or  para- 
phernal property.  Dominigues  vs.  Lee  et  als.  1 7  L.  295,  299.  1  L.  520. 
Ellis  vs.  Bush,  5  A.  110. 

3.  Parol  evidence  is  admissible  to  prove  that  property  purchased  by  a 
married  woman  was  paid  for  out  of  her  paraphernal  funds,  though  not 
so  stated  in  the  act  of  sale.  Such  evidence  is  not  repugnant  to  the  deed. 
Terrell  vs.  Cutrer,  1  R  367,  368.     Stroud  vs.  Humble,  2  A.  930. 

Htman,  C.  J.  This  suit  was  brought  by  plaintiff  in  his  capacity  of 
curator  of  the  succession  of  William  C.  Wilson,  deceased,  to  recover 
from  defendant  a  certain  house  and  lot  in  New  Orleans,  and  also  certain 
movable  property  alleged  by  him  to  belong  to  the  succession  of  the  de- 
ceased Wilson. 

Defendant,  in  answer,  claimed  to  be  the  owner  of  the  house  and  lot, 
because  she  purchased  and  paid  for  the  same  with  her  paraphernal  funds, 
received  from  her  father's  succession.  She  also  claimed  that  she  was  the 
owner  of  the  personal  property. 

It  is  proved  that  at  the  time  defendant  bought  the  house  and  lot,  she 
was  married  with  William  C.  Wilson,  that  she  wished  to  buy  the  house 
and  lot,  and  pay  for  the  same  with  her  paraphernal  funds,  and  did  with 
the  const  her  husband,  buy  the  property  for  part  of  the  price  in 

cash,  and  part  on  credit. 
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It  is  further  proved  that  the  property  was  paid  for  oat  of  the  funds 
which  she  received  by  inheritance  from  her  father's  succession.  It  is  not 
proved  that  William  G.  Wilson,  her  husband,  took  or  had  any  control 
over  the  funds  thus  received  from  her  father's  estate,  except  that  with  a 
part  of  the  funds  he  made  the  cash  payment  on  the  property,  acting  in 
the  name  and  for  defendant. 

It  is  contended  by  plaintiff  that  the  house  and  lot  is  owned  in  common 
between  the  succession  of  W.  C.  Wilson,  and  defendant  as  being  a  part 
of  tbe  community  of  acquets  and  gains  acquired  during  the  marriage  of 
W.  C.  Wilson  with  her. 

The  general  rule  is,  that  property  purchased  daring  marriage,  whether 
in  the  name  of  one  or  both  of  the  spouses  becomes  community  property, 
if  there  be  no  stipulation  in  a  marriage  contract  to  the  contrary.  See 
C.  C.  Arts.  2369,  2371. 

The  wife  has  the  right  to  purchase  property  in  her  own  name  for  her 
separate  advantage,  and  to  pay  for  it  out  of  her  paraphernal  funds,  other- 
wise she  would  not  have  the  right  to  administer  for  her  own  interest  her 
paraphernal  property  which  the  law  clearly  accords  to  her.  See  G.  G. 
2361. 

The  property  thus  acquired  by  the  wife  during  marriage,  forms  an  excep- 
tion to  the  general  rule,  and  belongs  to  her  alone.  17  La.  Bep.  299.  5  A. 
Rep.  116.  Were  it  otherwise,  and  did  the  property  thus  acquired  become 
community  property,  the  wife  by  the  very  act  of  management  of  her  par- 
aphernal means,  would  make  the  husband  part  owner  of  the  property  she 
acquired  by  these  means,  lose  her  control  and  management  of  the  same, 
cause  the  husband  to  be  part  owner  thereof,  subject  to  be  sold  and  dis- 
posed of  at  his  option  during  the  marriage  and  without  her  consent;  and 
should  the  husband  not  dispose  of  the  same  before  the  dissolution  of  the 
marriage,  neither  she  nor  her  heirs  could  ever  have  any  right  or  interest 
therein,  but  the  property  would  be  the  husband's  or  his  heirs,  unless  the 
community  should  be  accepted  by  her  or  them.  We  cannot  conclude  that 
the  law-maker  ever  intended  such  irrational  results. 

The  personal  property  sued  for,  is  proved  not  to  have  been  owned  either 
by  W.  C.  Wilson  or  his  estate. 

The  District  Judge  gave  judgment  in  favor  of  defendant,  rejecting 
plaintiffs  claims,  from  which  he  has  appealed. 

Let  the  judgment  be  affirmed,  and  let  plaintiff  pay  cost  of  suit. 


No.  1067. — Mbs.  M.  Golhns  and  Husband  v.  J.  A.  Shaffer  and  James 

O'Dowd.  gg  £l 

Wh«re  a  sale  has  been  made  of  real  estate  In  due  form,  and  the  price  stipulated  is  shown  to  hare  been 
paid,  the  property  passes  to  the  purchaser,  and  cannot  be  seiised  and  sold  by  the  judgment  credi- 
tor of  the  vendor,  nor  can  the  sale  be  declared  null  under  an  allegation  that  the  sale  is  simulated; 
the  remedy  in  such  cases  is  by  direct  aotion  for  fraud. 

APPEAL  from  the  District  Court,  Parish  of  Jefferson,  Cnzabat,  J. 
A.  P.  Field  and  John  Henderson,  Jr.,  for  plaintiff.     T.  H.  Howard, 
for  defendants. 
6 
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Howeli*,  J.  In  December,  1863,  James  O'Dowd  instituted  suit  against 
Cornelius  Boyle,  and  on  the  4th  February,  1864,  obtained  judgment  against 
him,  which,  on  appeal,  was  reversed,  and  the  cause  remanded  for  further 
proceedings,  See  18  A.  303.  While  the  case  was  pending  in  this  Court 
on  a  devolutive  appeal,  O'Dowd  issued  execution,  seized  and  advertised  a 
certain  lot  and  improvements  thereon  in  the  city  of  Jefferson,  as  the  pro- 
perty of  Boyle,  his  judgment  debtor,  and  at  the  sale  became  the  purchaser 
thereof. 

Mrs.  Collins  brought  this  suit,  opposing  said  seizure  and  sale,  praying 
to  be  declared  the  owner  of  said  property,  by  virtue  of  a  purchase  by 
notarial  act  on  9th  January,  1864,  before  her  marriage  and  prior  to  the 
date  of  O'Dowd's  judgment  against  Boyle,  her  vendor,  and  for  damages 
against  these  defendants.  The  defence  is,  that  the  alleged  sale  from 
Boyle  to  plaintiff  was  collusive,  fraudulent  and  simulative,  the  vendor 
remaining  in  possession,  and  was  made  to  defeat  the  claim  of  O'Dowd. 
Judgment  was  rendered  declaring  the  sale  simulative,  and  plaintiff  ap- 
pealed. 

The  act  of  sale  from  Boyle  to  plaintiff,  in  evidence,  is  in  due  form,  and 
properly  registered.  The  parish  recorder,  before  whom  it  was  passed, 
testifies  that  the  purchaser  actually  paid  to  the  vendor  the  stipulated  price 
in  cash,  and  counted  by  him,  except  the  sum  of  ten  dollars,  for  which 
the  vendor  agreed  to  wait;  that  the  property  was  worth  about  the  price 
stipulated,  and  that  he  had  no  evidence  that  the  sale  was  a  sham.  It  is 
proven  that  the  plaintiff  had  money  of  her  own  sufficient  to  make  the 
purchase.  It  is  also  shown  that  the  vendor  remained  in  possession  after 
his  sale,  that  he  bid  on  it  at  the  two  sheriffs  sales,  and  that  he  was  forci- 
bly ejected  after  the  purchase  by  O'Dowd. 

From  this  state  of  facts,  it  is  evident  that  the  judgment  declaring  the 
sale  to  plaintiff  to  be  simulated,  was  erroneous.  A  price  was  paid,  and 
although  it  may  be  fraudulent  there  was  a  real  sale,  which  must  be  set 
aside  before  the  property  could  be  subjected  to  the  debts  of  the  vendor. 
18  A.  732.  This  principle  is  the  more  applicable,  as  the  creditor  in  this 
case  is  without  a  judgment  against  his  alleged  debtor,  whose  property  he 
has  caused  to  be  seized. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  it  is  now  ordered,  adjudged  and  decreed  that  the  plaintiff,  Mrs.  Mar- 
garet Collins,  be  declared  to  be  the  owner  of  the  property  described  in 
her  petition,  without  prejudice  to  the  right  of  defendant,  O'Dowd,  to 
attack  her  act  of  purchase.  Costs  in  both  courts  to  be  paid  by  defen- 
dants. 
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No.  1103. — Daniel  Blum  v.  Bidwell  &  Reddington. 

Where  the  bolder  of  a  bill  of  exchange  or  draft  presents  it  to  the  drawer,  who  refuses  to  pay  it.  he 
mast  five  the  drawer  notloe  of  the  dishonor  before  he  can  bind  him,  unless  he  shows  that  the 
drawer  had  no  fund*  or  assets  in  the  hands  of  the  drawee  at  the  time;  and  that  he  had  no  reason 
to  expect  that  the  draft  would  be  honored  or  paid  at  the  time  it  was  drawn. 

Where  the  holder  of  a  draft  seeks  to  recover  on  a  subsequent  promise,  he  must  show  that  the  promise 
was  made  by  the  party  sought  to  be  made  liable,  with  a  full  knowledge  of  his  discharge.  A  promise 
to  pay  after  dhcharge  must  be  absolute  and  unconditional. 

The  p>ea  of  payment  relates  to  transactions  between  plaintiff  and  defendant,  and  exclusively  to  sums 
paid  by  the  latter  to  the  former  In  discharge  or  in  part  payment  of  the  plaintiiTe  demand. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
/.  B.  Cotton,  for  plaintiff  and  appellee.  E.  Fitieul,  for  H.  Bid  well, 
defendant  and  appellant. 

Brief  for  H.  Bidicell,  defendant  and  appellant  *  *  "A  bill  of  exchange 
is  presumed  to  be  drawn  on  funds,  with  the  understanding  between 
drawer  and  drawee,  that  it  is  an  appropriation  of  the  funds  of  the  former 
in  the  hands  of  the  latter,  and  acceptance  is  an  admission  that  it  was  so 
drawn,  and  of  such  a  relation  between  the  parties/'  Parson's  Notes  and 
Bills,  vol.1,  p.  323. 

It  seems  to  have  been  held  that  the  mere  fact  of  acceptance  is  sufficient 
proof  of  a  right  to  draw,  or  a  right  to  expect  that  the  bill  would  be  hon- 
ored, although  the  drawer  may  have  no  funds.  Parson's  Notes  and  Bills, 
vol.  1,  p.  644. 

And  he  is  then  entitled  to  notice  of  dishonor.     Id.,  note  same  page. 

Any  funds,  although  to  a  very  small  amount,  entitles  him  to  notice.  Id. 
page  546. 

Protest  is  necessary  by  the  universal  law  merchant,  in  the  case  of 
Foreign  Bills.    Parsons,  voL  1,  p.  642. 

Protest  has  become,  by  the  custom  of  merchants,  a  part  of  the  consti- 
tution of  a  foreign  bill.     Parson's  id.,  note  b. 

The  draft  drawn  at  Matamoras,  Mexico,  on  Brownsville,  Texas,  is 
clearly  a  foreign  bill.     It  was  payable  at  sight. 

The  right  to  demand  acceptance  is  merged  or  confounded,  as  Pardessus 
says,  with  the  right  to  demand  payment  Kent's  Commentaries,  vol.  3, 
page  105. 

It  must  be  presented  in  reasonable  time,  or  the  holder  will  have  to  bear 
the  loss  proceeding  from  his  default.     Kent,  vol.  3,  p.  106. 

When  a  bill  or  note  is  not  presented  for  payment,  or  not  presented  at 
the  time,  or  to  the  person,  or  in  the  place,  or  in  the  way  required  by  law, 
all  parties  but  the  acceptor  or  maker,  are  discharged.  Parson's  Mercan- 
tile Law,  p.  110. 

The  bill  should  have  been  protested  for  non-payment,  and  notice  of 
protest  sent  to  the  drawer  within  reasonable  time.  If  the  parties  live  in 
the  same  town  notice  must  be  given,  so  that  the  party  to  whom  it  is  sews 
may  receive  the  notice  in  the  course  of  the  day  next  after  that  in  which 
the  party  sending  has  knowledge  of  the  fact  If  the  parties  live  in  dif- 
ferent places,  the  notice  must  be  sent  as  soon  as  by  the  first  practicable 
mail  of  the  next  day.     (Authorities  there  cited.)    Id.  p.  115. 

There  is  no  presumption  of  notice,  and  the  plaintiff  must  prove  that 
it  was  given,  and  was  sufficient;  thus  proving  that  it  was  given  in  two  or 
three  days  is  insufficient,  if  two  would  have  been  right,  but  three  not 
Id.,  p.  116. 

Notice  should  be  given  only  by  a  party  to  the  instrument,  who  is  liable 
upon  it,  not  by  a  stranger. 

And  it  has  been  held  that  notice  could  not  be  given  by  a  first  endorser, 
who,  not  having  been  notified,  was  not  himself  liable,  'id.,  p.  116. 

In  general,  all  parties  to  a  negotiable  paper,  who  are  entitled  to  notice, 
are  discharged  by  want  of  notice.  The  law  presumes  them  to  be  injured, 
and  does  nut  put  them  to  the  proof.    Id.  118. 
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In  Bridges  v.  Berry,  3  Taunt.  130:  "In  this  case  the  defendant  being 
unable  to  pay  a  bill  when  due,  which  he  had  accepted,  obtained  time  ana 
endorsed  to  the  plaintiff,  as  a  security,  a  bill  drawn  by  himself  to  his  own 
order,  which,  when  due,  was  dishonored  by  the  drawee,  bat  the  holder 
omitted  to  give  the  defendant  notice:  Held — That  by  this  omission  the 
defendant  was  not  only  discharged  as  endorser  of  the  one  bill,  but  also 
as  acceptor  of  the  other."    Quoted  in  Parson's  Mercantile  Law,  p.  118. 

*  *  *  The  District  Judge  says:  "Again,  Bidwell  promised  to  pay 
the  draft  sometime  after  its  maturity,  and  supposing  he  had  been  dis- 
charged for  want  of  notice,  a  new  obligation  was  created,  and  he  was 
again  made  liable." 

We  are  again  compelled  to  join  issue  with  the  District  Judge,  and  to 
deny  the  fact  as  found  by  him. 

Bidwell  did  not  promise  to  pay  the  draft.  Nor  was  this  imaginary  pro- 
mise made  "  sometime  after  the  maturity  of  the  draft."  The  expression 
"  sometime,"  does  not  extend  to  a  period  of  three  years. 

And  as  for  his  conclusion,  that  Bidwell  contracted  a  new  obligation  by 
his  alleged  promise,  it  rests  upou  no  foundation,  because  there  is  no  proof 
that  it  ever  was  made  to  the  plaintiff,  and  if  such  a  promise  had  been 
stated  to  a  third  person,  it  could  not  create  any  new  obligation  towards 
the  plaintiff,  for  whom  it  is  not  shown  to  have  been  intended,  nor  had  it 
been  accepted  by  him,  if  it  were  intended  for  him. 

The  testimony  bearing  upon  this  point  is  very  short,  and  it  is  indeed 
painful  that  it  could  have  been  so  badly  misstated,  and  the  conclusions 
drawn  so  illogicaUy. 

Here  is  the  whole  testimony.  The  plaintiff's  only  witness,  S.  Sterne, 
says:  "Witness  never  saw  Bidwell  after  he  got  the  note  (July,  1863, 
Record,  p.  22]  until  he  saw  him  in  this  city,  about  last  spring  (1866)  and 
before  this  suit  was  brought.  Bidwell  and  Reddington  came  to  see  him, 
and  Bidwell  offered  to  pay  $400  cash,  and  give  Reddingtou's  note  without 
his  individual  security,  which  proposition  witness  made  known  to  the 
owner  of  the  draft,  who  refused  it."    See  Record,  p.  23. 

Let  us  examine  this  testimony  with  some  attention: 

1.  The  witness  did  not  state  that  he  was  the  agent  of  the  plaintiff;  that 
he  was  authorized  by  him  to  accept  a  compromise,  or  that  he  intended  to 
inform  the  plaintiff  of  the  conversation  which  he  would  have  with  Bid- 
well,  in  fact  that  he  had  any  authority  to  bind  the  plaintiff.  This  wit- 
ness tells  the  Court,  that  in  1863,  "  the  draft  was  given  to  him  by  Mr. 
Frank,  the  original  payee,  to  collect  from  Reddington,"  and  that  was 
the  limit  of  his  mandate.  It  is  shown  by  the  pleadings,  and  by  the  en- 
dorsement of  S.  Frank,  that  the  draft  had  passed  from  the  hands  of 
Frank  into  those  of  the  plaintiff,  Blum;  but  it  is  proved  nowhere,  that 
the  witness  was  the  agent  of  Blum,  or  had  any  authority  to  collect  the 
draft  from  Bidwell.  It  is  clear  that  Bidwell  could  not  enter  into  a  new 
obligation,  because  he  was  not  in  the  presence  of  any  person  with  whom 
he  c»> aid  enter  into  a  new  obligation;  there  must  be  in  every  contract  an 
obligor  and  obligee,  here  we  had  no  obligee. 

But  let  us  look  a  little  more  into  these  few  lines  of  testimony:  "  The 
witness  stated  that  he  made  known  the  proposition  of  Bidwell  to  the 
plnintiff,  who  refused  it." 

But  he  does  not  state  that  he  was  authorized  by  Bidwell  to  do  so,  or 
that  Bidwell  had  intended  that  he  should  make  it  known  to  the  plaintiff; 
he  stated  that  Bidwell  came  to  see  him,  but  he  did  not  state  that  Bidwell 
came  to  see  him  for  the  purpose  of  making  this  proposition,  and  the 
Court  cannot  suppose  that  he  paid  his  visit  to  the  witness  for  that  pur- 
pose, because  there  is  no  proof  that  he  had  made  an  antecedent  col  on 
Bidwell  to  collect  the  draft.  We  are  then  left  to  conjecture  the  visit  of 
Bidwell  had  another  object,  that  the  witness  and  Bidwell  came  to  talk 
about  this  draft  par  hazard  in  a  loose  conversation,  just  as  they  would 
have  talked  of  any  other  subject,  without  any  intention  of  entering  into 
any  contract  . 

The  witness  stated,  "that  Bidwell  offered  to  pay  $400  cash,  and  give 
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Beddington's  note  without  his  individual  security."  But,  again,  we  are 
in  the  dark;  the  witness  does  not  state  for  what  purpose  Bidwell  would 
make  this  proposition;  he  does  nowhere  state  that  it  was  to  pay  the  draft. 
That  could  not  be,  because  the  fact  that  Bidwell  insisting  that  the  holder 
should  take  Reddington's  note  without  his  individual  security,  is  a  clear 
proof  that  Bidwell  insisted  that  it  was  Reddington's  debt  and  not  his,  and 
that  if  he  made  the  offer  of  $400,  it  was  not  to  enter  into  a  new  obliga- 
tion, but  to  buy  his  peace,  which  is  a  very  lawful  intention.  Aclore  non 
probante  reus  absolvitor. 

*  *  To  entitle  the  holder  to  recover  against  an  endorser  or  drawer, 
upon  a  promise  to  pay,  after  the  latter  has  been  discharged  by  the  laches 
of  the  former,  plaintiff  must  show  that  the  promise  was  made  by  the 
defendant  with  a  full  knowledge  of  his  discharge.  8  M.  R.  148.  1*2  L. 
B.  465.  1  R.  R.  572.  2  R.  R.  158.  7  R.  R.  418.  10  R.  R.  40-61.  12  R. 
R  251.    2  A.  R.  824. 

The  promise  with  full  knowledge  must  be  absolute,  creating  in  law  a 
new  obligation.    Lambeth  vs.  Petrovich,  16  L.  R.  315. 

An  endorser  who  pays  in  ignorance  of  his  discharge,  by  a  release  to  the 
maker  or  insufficiency  of  the  demand  and  protest,  may  recover  back  the 
money  so  paid.     17  L.  R.  386.     7  R.  R.  334.     5  A.  R.  12. 

It  is  useless  to  tire  Tour  Honors  with  further  citations,  no  rule  of  law 
is  better  and  more  universally  settled. 

The  testimony  of  a  single  witness  is  insufficient  to  prove  a  promise 
to  pay  a  bill  exceeding  five  hundred  dollars,  without  the  proof  of  corrob- 
orating circumstances  appearing  aliunde.  C.  0.  Art.  2357.  2  R.  R.  304. 
7  R.  R.  451.     7  A.  54.     14  A.  R.  705. 

The  Court  will  search  in  vain,  in  the  record,  for  any  corroborating  cir- 
cumstances of  the  testimony  of  the  plaintiff's  witness,  and  in  examiuing 
the  case  with  attention  Tour  Honors  will  find  that  all  the  circumstances 
of  the  ease  tend  to  show  that  his  testimony  is  unreliable. 

Labattvb,  J.  The  appellant  is  sued  upon  a  bill  drawn  by  him,  dated 
4th  of  July,  1863,  on  Thomas  Reddington,  of  Brownsville,  Texas,  for 
91,000,  and  payable  on  demand. 

The  plaintiff  alleges  that  he  resides  in  New  Orleans;  that  said  draft  was 
presented  to  said  Thomas  Reddington,  time  and  again,  in  Brownsville, 
shortly  after  it  was  drawn,  and  he  verbally  accepted  the  same,  and  has 
repeatedly  since  said  date,  and  at  other  times  and  places,  promised  to  pay 
said  draft  as  an  accommodation  acceptor;  that  he  did  not  cause  the  said 
draft  to  be  protested  for  non-payment,  because  the  drawer  had  no  funds 
in  the  hands  of  the  acceptor  at  the  time  of  drawing  the  bill,  nor  at  any 
time  subsequently.  He  prays  judgment  for  $2,000,  with  interest,  from 
4th  July,  1863.  A  final  judgment  by  default  was  rendered  against  Thomas 
Reddington,  the  drawee  and  acceptor,  for  31,000  in  gold,  or  its  equivalent 
in  currency,  with  interest.    This  judgment  was  not  appealed  from. 

H.  Bidwell,  the  drawer,  answers  by  a  general  denial,  and  specially  that 
he  was  not  notified  of  the  protest  and  dishonor  of  the  draft,  and  that  in 
the  opinion  of  defendant  the  draft  had  been  paid  long  ago,  and  the  pre- 
sent holder  has  no  right  to,  interest  or  claim  in  the  same;  that  in  point  of 
fact,  there  is  no  longer  any  property  or  right  in  the  draft  sued  on,  and 
this  fact  is  well  known  to  8.  Frank,  the  original  holder  of  the  draft,  and 
that  this  suit  to  recover  on  this  bill  is  fraudulent,  and  w  fiout  any  foun- 
dation. After  the  filing  of  this  answer,  plaintiff  filed  a  supplemental 
petition,  alleging  that  about  the  1st  May,  1866,  in  the  store  of  D.  Bloom, 
Stern  k  Co.,  No.  63  Customhouse  street,  and  before  and  since,  said  H. 
Bidwell,  the  drawer,  acknowledged  his  liability,  and  as  drawer  promised 
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to  pay  the  draft;  admitted  that  it  bad  not  been  paid  by  him  or  the  accep-  ' 
tor,  and  that  he  had  no  funds  in  the  hands  of  Beddington,  and  moreover, 
he  admitted  that  the  draft  was  given  for  goods  at  gold  price.     The  answer 
to  this  reiterates  the  defence  set  up  in  the  original  answer. 

The  Court,  after  hearing  the  evidence,  gave  judgment  against  H.  Bid- 
well,  and  he  appealed. 

The  plaintiff,  having  failed  to  protest  the  draft,  and  give  notice  to  the 
drawer  to  recover,  must  show  that  the  drawer  had  no  funds  or  effects  in 
the  hands  of  the  drawee,  nor  had  any  reason  to  expect  that  the  draft 
would  be  honored.    Williams  vs.  Brashear,  19  L.  370. 

And  to  recover  upon  the  alleged  subsequent  promise  to  pay,  plaintiff 
must  show  that  the  promise  was  made  by  defendant,  with  a  full  knowl- 
edge of  bis  discharge.  1  B.  572.  2  B.  168.  7  B.  418.  10  B.  40-61.  12 
B.  231.     2  A.  824. 

It  appears  by  the  testimony,  that  when  the  draft  was  presented  to  Bed- 
dington, the  drawee,  he  answered:  "Utat  he  would  pay  it,  if  lie  hid  ike 
money, "  That  does  not  mean  that  he  had  no  funds  or  effects  of  the  drawer 
in  bis  hands;  if  anything,  it  admits  impliedly  his  liability  to  pay,  and 
does  not  negative  the  presumption  that  he  had  funds  of  the  drawer;  and 
this  is  corroborated  by  the  testimony  of  Currier,  who  says  "  that  Bidwell 
and  Beddington  were  doing  business  in  Brownsville,  and  that  Beddington 
was  owing  Bidwell  and  wituess  $2,000."  Another  witness,  Tabor,  testified 
that  Bidwell  and  Beddington  were  doing  business  in  Brownsville  in  1863. 
We  aro  of  opinion  that  the  plaintiff  should  show  a  notice  to  the  drawer 
of  non-payment 

The  subsequent  offer  of  Bidwell  to  pay  9400  cash,  and  give  the  note  of 
Beddington  for  the  balance,  which  offer  was  refused,  does  not  bind  Bid- 
well;  it  is  in  the  nature  of  a  compromise  and  conditional;  a  promise  to 
pay  must  be  absolute;  besides,  it  is  not  shown  that  this  offer  was  made 
with  a  full  knowledge  of  his  discharge. 

Bat  the  plaintiff  contends  that  the  defendant  pleaded  payment,  and 
admitted  the  debt  by  that  plea.  The  expression  is  thus:  That  in  his 
opinion  the  draft  has  been  paid  long  ago.  This  means  that  it  has  been  paid 
l>y  some  one  that  was  liable;  he  does  not  say  that  he  has  paid  it  himself; 
he  alleges  a  fact  not  apparently  within  his  knowledge.  The  plea  of  pay- 
ment relates  particularly  to  transactions  between  plaintiff  and  defendant, 
and  exclusively  to  sums  paid  by  the  latter  in  discharge,  or  in  part  pay- 
ment of  the  plaintiff's  demand.     17  L.  259.     1  A.  254. 

Upon  the  whole,  we  are  of  opinion  that  the  plaintiff  has  failed  to  make 
out  his  case  against  Bidwell. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  annulled  and  reversed;  it  is  further  ordered  and  decreed,  that  there  be 
a  judgment  in  favor  of  defendant,  Bidwell,  and  that  plaintiff  pay  the 
costs  of  this  appeal  and  those  below,  so  far  as  this  defendant  and  appel- 
lant is  concerned. 

Behearing  refused* 
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No.  1112.— Mrs.  Jane  B.  Tompkins  v.  John  Thobnhill. 

Whsre  one  of  the  parties  to  *  contract  seeks  to  avoid  its  effect  on  the  fronnd  that  the  consideration 
was  illegal  and  immoral,  he  most  in  order  to  relieve  himself  adduce  evidence  so  complete  that 
nothing  is  left  to  surmise  or  conjecture  The  doctrine  in  the  case  of  Weaver  vs.  Anfoux  (ante 
page  1)  reaffirmed. 

Defendant  executed  six  promissory  notes  In  favor  of  himself,  and  by  him  endorsed  in  blank,  srenred 
by  monetae  for  the  ram  of  980.000,  which  he  gave  to  Abat.  Generes  A  Go.,  and  received  from  th«wn 
their  check  on  the  Citizens'  Bank  for  $28,000.  payable  to  and  endorsed  by  Thornbill  A  Co..  which 
was  deposited  in  some  other  bank,  and  collected  in  the  next  morning's  exchange*  fatwecN  fa»*». 
Nothing  wan  said  at  the  time  of  the  agreement  about  the  currenoy  to  be  received.  The  proof  fur* 
tber  shows  that  at  the  date  of  the  oheok,  Generes  6  Go.  had  not  in  the  Citizens'  Bank,  subject  to 
their  checks,  anything  bnt  Confederate  currency;  that  general  checks  were  paid  in  such  currency, 
and  that  plaintiff  acquired  the  notes  in  suit  sometime  before  their  maturity  for  a  valuable  con* 
sideratioo :  I/eM— That  this  state  oi  f  sets  does  not  est  abliah,  with  that  legal  certain  ty  required  in 
such  cases,  the  allegation  that  the  loan  was  made  to  defendant  in  Confederate  notes. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thtard,  J. 
Buchanan  &  QUmore,  for  plaintiff  and  appellee.    Harrison  <ft  Hunton, 
for  defendant  and  appellant 

Howell,  J.  Defendant,  sued  by  executory  process,  enjoined  the  sale 
of  his  property  mortgaged  to  secure  six  notes,  payable  to  his  own  order, 
and  by  him  endorsed  (of  which  three  are  held  by  plaintiff)  and  not  paid 
at  maturity. 

The  only  ground  for  the  injunction,  urged  in  this  Court,  is,  that  the 
consideration  of  said  notes  was  unlawful,  being  a  loan  in  Confederate  notes. 

The  proof  is,  that  on  the  1st  day  of  April,  1862,  the  defendant  made  an 
agreement  with  Abat,  Generes  &  Co.  for  a  loan  of  $30,000,  for  which  he 
gave  them  the  said  six  notes,  secured  by  mortgage,  and  received  from 
them  their  check  on  the  Citizens'  Bank  for  $28,620,  payable  to  the  order 
of,  and  endorsed  by  Thornhill  &  Co.,  which  was  deposited  (it  does  not 
appear  by  whom)  in  some  other  bank,  and  collected  in  the  next  morning's 
exchanges  between  banks;  it  was  not  paid  over  the  counter.  Nothing  was 
asid  at  the  time  of  the  agreement  about  the  currency  to  be  received.  It 
is  also  shown  that  at  the  date  of  the  check,  Abat,  Generes  &  Co.  had  not, 
in  the  Citizens'  Bank  subject  to  their  checks,  anything  but  Confederate 
currency;  that  general  checks  were  paid  in  such  currency,  and  that  plain- 
tiff acquired  the  notes  in  suit  on  11th  August,  1862,  (some  months  prior 
to  their  maturity)  for  a  valuable  consideration. 

Tuis  does  not  establish,  with  certainty,  the  allegation  that  the  loan  was 
made  to  defendant  in  Confederate  notes.  As  held  in  the  case  of  Weaver 
v.  Anfouxy  recently  decided,  it  was  incumbent  on  him  to  adduce  evidence 
so  complete  as  to  leave  nothing  to  eurmise  or  conjecture,  to  relieve  him* 
self  from  a  contract,  in  the  alleged  immorality  and  illegality  of  which  he 
is  a  participant.  This  he  has  failed  to  do.  He  manifestly  did  not  receive 
Confederate  notes  from  the  lenders.  What  he  did  receive  was  a  oheok; 
which,  by  the  evidence,  was  simply  exchanged,  and  not  paid  in  any  cur- 
rency; but  it  does  not  appear  that  the  parties,  by  their  transaction,  gave 
circulation  and  credit  to  a  "  treasonable  issue;"  for  nothing  was  said 
between  them  at  the  time  as  to  the  currency  in  which  the  loan  was  made 
or  to  be  made,  and  no  such  currenoy  passed  between  them.  The  draw- 
ing, delivery,  and  subsequent  exchange  of  a  check  on  a  bank,  as  in  this 
case,  do  not  constitute  the  offence  or  injury  to  the  public,  for  which 
courts  of  justice  would  refuse  to  give  effect  to  an  agreement  between  the 
parties.  It  is  not  to  be  presumed  that  the  payee  agreed  to  violate  the  law 
or  good  mpra)s,    Judgment  affirmed. 
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No.  1517. — The  State  op  Louisiana  v.  John  M.  Cason. 

The  jurisdiction  of  the  Supreme  Court  in  criminal  caaee  ie  not  confined  to  the  examination  of  < 
tinna  n rising  before,  or  after  verdict;  nor  is  the  right  of  appeal  limited  to  either  party. 

A  party  tried  and  convicted  on  a  defective  indictment,  has  not  been  put  in  jeopardy;  for  the  judg- 
ment must  be  arrested  on  motion,  and  the  accused  may  be  proceeded  against  on  anew  indictment. 

The  indictment  obarged  the  defendant  with  larceny  of  "  goods  and  lawful  money  of  the  United 
States,  (commonly  called  greenbacks)  of  the  valne  of  twenty-four  dollars  and  twenty-five  owU:" 
2Ze<4--Th*t  the  indiotment  is  defective,  and  judgment  must  be  arrested.  No  suoh  effects  or  notes 
as  "  greenbacks0  are  known  in  law. 

APPEAL  from  the  District  Court,  Parish  of  Ouachita,  Crawford,  J. 
E.    W.  Jemison,  District  Attorney,   for  State.     B.  J.  Caldwell  and 
J.  <£  R.  Rny%  for  defendant  and  appellee. 

Labauve,  J.  The  accused  was  found  guilty  of  larceny,  and  his  counsel 
filed  a  motion  in  arrest  of  judgment,  which  was  sustained  by  the  Court 
The  State  appealed. 

The  defendant  moves  to  dismiss  the  appeal,  for  the  following  reasons; 

"  1.  The  right  of  the  State  to  appeal  is  limited  to  the  class  of  cases 
found  in  the  precedents,  to  wit:  those  where  the  indictment  has  been 
quashed  before  a  trial,  or  held  bad  upon  a  demurrer,  and  cannot  be  ex- 
tended to  cases  in  which  trial  has  been  had  and  verdict  rendered. 

"2.  The  District  Attorney  filed  an  information  against  defendant  on  the 
10th  April,  1867,  directly  after  the  Court  had  arrested  the  judgment  in 
this  cause,  thereby  waiving  any  right  of  appeal  the  State  might  have  had; 
and  afterwards,  to  wit:  on  the  16th  of  April,  1867,  applied  and  obtained 
an  order  of  appeal,  without  dismissing  said  information  against  defendant, 
whilst,  at  the  same  time  he  attempts  to  procure  this  appeal,  contrary  to 
law" 

It  must  be  admitted  that  in  a  case  like  this,  punishable  with  hard  labor, 
an  appeal  lies  to  this  Court  upon  questions  of  law  alone.  Con.  1864, 
J70.    Bev.Stat  p.  168,  {23. 

The  Constitution,  in  giving  appellate  jurisdiction  to  this  tribunal  upon 
questions  of  law  in  certain  criminal  cases,  does  not  confine  our  power  to 
the  examination  of  questions  arising  before  or  after  verdict;  nor  does  it 
limit  the  right  of  appeal  to  either  party.  We  connot,  therefore,  draw  a 
distinction,  when  the  law  makes  none.  Ubi  lex  non  disiinguil,  nee  no* 
distinguere  debemus.  It  is  granted  that  if  the  motion  had  been  made  and 
sustained  before  verdict,  the  State  could  have  appealed;  (14  A.  364)  but 
it  is  contended  that  after  verdict,  it  would  put  the  accused  in  jeopardy  of 
his  life  or  limb,  more  than  once  for  the  same  offence.  It  is  not  so.  A 
party  who  has  been  tried  and  convicted  on  a  bad  indictment,  has  not  been 
in  jeopardy,  for  the  judgment  must  be  arrested  on  motion,  and  the  accused 
may  be  proceeded  against  on  a  new  indictment.  8  It.  583.  3  A.  715.  16  A. 
400.    11  A.  648. 

As  to  the  second  ground,  that  the  appeal  has  been  waived  by  filing  an 
information  directly  after  the  Court  had  arrested  the  judgment,  it  is  not 
tenable  in  law.  The  question  before  us  is  simply,  whether  or  not  the 
Court  erred  in  sustaining  the  motion;  no  subsequent  matters  in  another 
prosecution  can  be  considered.     3  R.  131. 

The  motion  to  dismiss  is  overruled. 

The  motion  in  arrest  of  judgment  reads  thus: 
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" 1.  There  is  no  crime  punishable  by  the  laws  of  this  State  charged  in 
the  indictment  The  words  'greenbacks'  alleged  to  be  the  *  lawful 
money  of  the  United  States,'  not  being  an  issue  of  said  government, 
either  as  bills,  notes,  bonds  or  securities,  which  might  be  the  subject  of 
larceny  under  the  laws  of  this  State. 

"  2.  That  the  indictment  does  not  contain  any  averment,  that  accused 
stole  any  bond,  bill,  obligation,  security,  bank-note,  treasury  note,  or 
gold  or  silver  coin  issued  by  the  United  States,  which,  as  the  lawful  money 
of  the  United  States,  might  become  the  subject  of  larceny,  and  the  gen- 
eral averment  of  'lawful  money  of  the  United  States,'  in  itself  does  not 
contain  the  subject  of  larceny;  and  unless  the  species  or  one  of  the  species 
of  the  thing  subject  of  larceny  be  inserted  and  alleged,  there  can  be  no 
judgment. 

"3.  There  is  no  general  averment,  both  as  '  to  the  value/  and  the  thing 
'as  required  by  the  State. 

"4  That  the  indictment  alleges  that  the  *  greenbacks '  stolen  were  of 
the  goods  and  chattels  of  T.  0.  Standifer  &  Co. ;  it  does  not  allege  that 
they  were  the  property  of  said  parties,  and  as  such,  'greenbacks,'  if 
known  to  the  law  at  all,  are  only  choses  in  action,  and  are  not  goods  and 
chattels,  within  the  meaning  of  the  criminal  law." 

The  defendant  is  accused  under  section  26,  Revised  Statutes,  page  138, 
reading  thus: 

"  The  robbery  or  laroeny  of  bank-notes,  obligations  or  bonds,  bills,  ob- 
ligatory, or  bills  of  exchange,  promissory  notes  for  the  payment  of 
money,  or  notes  for  the  payment  of  any  specific  property,  paper,  bills  of 
credit,  certificates  granted  by  or  under  the  authority  of  this  State,  or  of 
the  United  States,  or  any  of  them,  shall  be  punished  in  the  same  manner 
as  robbery  or  larceny  of  goods  and  chattels." 

The  indictment  charges  the  defendant  with  larceny  of  "  goods  and 
lawful  money  of  the  United  States  ('commonly  called  greenbacks,')  of 
the  value  of  twenty-four  dollars  and  twenty-five  cents,  'of  the  goods 
and  chattels  of,' "  etc. 

The  first  question  presented  is,  whether  or  not  the  defects  alleged  to 
exist  in  the  indictment  are  matters  of  form  or  of  substance. 

We  are  of  opinion  that  they  are  of  the  latter  kind,  and  not  of  the  for- 
mer. The  defendant  is  accused  of  a  statutory  offence;  in  such  a  case, the 
indictment  should  describe  the  crime  in  the  words  of  the  statute,  or  in 
words  certain  and  equivalent,  going  to  show  on  the  face  of  the  indictment 
that  the  offence  has  been  committed,  and  is  punishable  under  the  law.  If 
this  has  not  been  done,  the  indictment  is  not  good,  and  cannot  support 
conviction  and  sentence,  for  the  simple  reason  that  no  crime  known  to  tho 
law  has  been  committed. 

The  defendant  is  accused  of  having  stolen  "  goods  and  lawful  money  of 
the  United  States  ('commonly  called  greenbacks,')  of  the  value  of 
twenty-four  dollars  and  twenty-five  cents,"  etc. 

No  such  effects  or  notes  as  greenbacks,  are  known  in  law;  but  treasury 
notes  of  the  United  States  are  recognized  by  the  laws  of  Congress.   5  A. 
326.    10  A.  191-207.     11  A.  648. 
7 
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For  the  reasons  above  assigned,  we  are  of  opinion  that  the  District 
Court  properly  sustained  the  motion. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  without  prejudice  to  the  State,  to  a  further  prosecution  un- 
der a  valid  indictment  or  information.    11  A.  648. 


No.  1034.— Bank  of  Kentucky  v.  Nathan  Goodale. 

An  endorser  of  a  promissory  note  U  not  bound  to  go  to  the  mortgage  office  to  examine  into  the  consid- 
eration of  the  note,  although  marked  ne  tari*t»r     14  A   177. 

It  is  not  necessary  to  allege  that  the  note  was  protested  and  notioe  given,  in  order  to  admit  the  pro- 
test in  evidence.  The  act  of  protest  and  oertincate  of  notioe  are  proper  evtdenoe  under  the 
allegation  to  prove  demand 

Where  the  evidence  shows  that  there  is  no  foundation  for  the  appeal,  damages  will  be  awarded  aa  for 
frivolous  appeal 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
Given  Campbell,  for  plaintiff  and  appellee.     W.  H.  Hunt  and  Roselius 
&  Philips,  for  defendant  and  appellant 

Labauve,  J.  This  suit  is  on  a  promissory  note  for  $3,000,  made  by 
one  Henry  Miller  to  the  order  of  defendant,  who  endorsed  it  in  blank. 

The  defendant  filed  an  answer  pleading  a  general  denial,  and  a  failure 
of  consideration,  and  alleging  that  the  note  was  not  negotiable,  because 
of  the  notary's  paraph  ne  varietur  across  its  face,  identifying  it  with  the 
act  of  lease  annexed  to  the  answer,  and  that  this  was  sufficient  to  place 
the  plaintiff  on  his  guard,  and  on  inquiries,  etc. 

The  Court  gave  judgment  for  plaintiff,  and  the  defendant  appealed. 

It  is  well  settled  that  an  endorsee  or  pledgee  of  a  note,  is  not  bound  to 
go  to  the  notary's  office  to  examine  into  the  consideration  of  the  note, 
although  marked  ne  varietur.  12  Martin  O.  S.  235,  .Cawfield  vs.  Gibson. 
1  Martin  N.  S.  143.    See  also  16  L.  207.    5  A.  364.     14  A.  177. 

On  the  trial  of  the  case  below,  plaintiff  offered  in  evidence  the  protest 
and  certificate  of  notice  of  protest;  the  defendant  objected  on  the  ground 
that  no  protest  or  notice  of  protest  were  alleged  in  the  petition.  The 
objections  were  overraled,  for  the  reason  that  the  allegation  was  imma- 
terial. 

We  are  of  opinion  that  the  Court  did  not  err. 

The  petition  alleges,  that  when  said  note  became  due.  and  payable 
according  to  its  tenor  and  effect,  payment  was  duly  demanded  of  the  same 
at  the  First  National  Bank  of  this  city,  but  the  same  was  .not  paid,  and 
payment  was  refused,  of  all  which  facts  the  defendant  had  due  and  legal 
notice. 

The  protest  and  certificate  of  notice  of  protest,  were  proper  evidence 
under  the  allegations  to  show  demand  and  refusal  of  payment,  and  that 
the  defendant  had  due  notice. 

The  plaintiff  and  appellee  has  prayed  for  damages  as  for  a  frivolous 
appeal,  and  we  are  of  opinion  they  should  be  allowed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  be  affirmed,  with 
one  hundred  and  twenty-five  dollars  as  damages,  the  appellant  to  pay 
costs. 
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No.  1097.— E.  N.  Ftbuding  v.  J.  Westebmeeeb. 

AftersnH  had  been  filed  and  a  judgment  by  default  entered,  the  parties,  plaintiff  and  defendant,affreed 
in  writinjr  to  submit  the  matters  in  dispute  to  arbitrators  named  in  the  writing;  they  afterwards 
met,  and  plaintiff  and  defendant  submitted  their  respective  claims,  but  before  a  decision  was 
reached,  the  defendant  declined  to  abide  by  the  result,  and  said  he  would  refer  the  whole  matter 
to  the  courts.  Plaintiff  afterwards  confirmed  the  default,  and  defendant  enjoined  the  execution, 
and  sued  to  annul  the  judgment  on  the  ground  that  from  the  date  of  submission  in  writing  to 

.  arbitration,  the  Court  was  without  jurisdiction  in  the  oause:  BrJd— That  the  agreement  in 
writing  to  submit  the  matter  in  dispute  to  arbitration,  did  not  ip*o  facto  deprive  the  Court  of 
jurisdiction  over  the  case. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
W.   W.  Handlin,  for  plaintiff  and  appellee.    Earhari  <ft  Ferguson, 
for  defendant  and  appellant. 

Howell,  J.  This  is  an  action  to  enjoin  an  execution  and  annul  a 
judgment,  on  the  grounds  that  said  judgment  was  based  on  fictitious 
claims,  which  were  by  agreement  to  be  settled  by  arbitration,  and  the 
suit  to  be  dismissed  on  the  motion  of  the  plaintiff  therein.  The  defence, 
besides  the  general  denial,  is,  that  the  attempted  arbitration  was  broken 
off  by  the  plaintiff  in  injunction,  who  stated  that  he  would  "leave  the 
whole  matter  to  the  Court,"  and  who  had  ample  opportunity  to  make  his 
defence  in  said  suit. 

It  appears  that  Fielding  instituted  suit  against  Westermeier,  in  the 
Fourth  District  Court  of  New  Orleans,  and  after  default  was  taken,  a 
written  agreement  was  entered  into  by  the  parties,  "  that  the  lawsuit 
pending  between  them  be  submitted  to  arbitration,  and  that  they  each 
pledge  themselves  to  be  bound  by  the  decision;  that  the  arbitrators,  who 
were  named  in  the  said  agreement  met,  and  each  party  made  his  statement 
to  them,  when  before  any  decision  was  made,  Westermeier,  the  defendant 
in  the  suit,  became  angry;  said  he  would  not  submit  to  arbitration,  but 
would  leave  it  to  the  Court,  and  went  off;  whereupon  the  effort  was  aban- 
doned, and  some  twenty  days  thereafter,  the  plaintiff  confirmed  the 
default 

It  is  contended  by  counsel  for  Westermeier,  the  appellant,  that  the 
written  agreement  to  submit  the  lawsuit  to  arbitration,  ipso  f  uclo,  divested 
the  Court  of  jurisdiction  thereof.  We  think  such  an  effort  did  not  neoes* 
sftrily  follow;  and  it  is  evident  that  the  defendant  himself  did  not  so 
consider  it,  as  he  alleged  in  his  petition  of  injunction,  but  failed  to  prove 
a  verbal  agreement,  that  the  suit  should  be  dismissed.  His  own  oond  uot, 
and  that  of  th  *  other  parties  at  the  meeting  of  the  arbitrators,  showed 
that  all  considered  the  litigation  still  pending. 

Judgment  affirmed,  with  costs, 
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No.  1050.— Wm.  Bakeb  v.  Pena. 

A  party  purchasing  real  estate  with  a  servitude  imposed  and  acknowledged  by  his  vendor,  takes  the 
property  subject  to  the  servitude,  and  cannot  prevent  the  use  and  benefit  of  the  servitude  by  the 
party  in  whose  favor  it  has  been  established,  on  the  ground  that  he  never  consented  to  it. 

The  vendee  acquires  no  greater  rights  or  privileges  over  property  which  he  purchases  than  his  vendor 
had. 

'Where  a  servitude  is  once  established  on  property,  it  takes  ten  consecutive  years  of  non-use  by  the 
party  in  whose  favor  it  is  established,  to  entitle  the  party  on  whom  tt  is  imposed  to  prescribe 
against  the  right     C.  O.  361 1. 

A  recognition  of  the  right  of  servitude  by  the  party  owing  it  will  interrupt  prescription,  which  only 
begins  to  run  again  from  that  date,  and  must  continue  for  ten  years  from  the  date  of  the  inter- 
ruption before  it  is  prescribed.    C.  C.  800, 3486. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplanlier,  J. 
Joseph  P.  Hornor,  for  plaintiff  and  appellant.  E.  Bennudez,  lor 
defendant  and  appellee. 

Howell,  J.  This  is  a  suit  to  compel  the  defendant  to  remove  obstruc- 
tions to  the  use  of  a  common  alley- way;  the  defence  to  which  is  the 
prescription  of  ten  years. 

Madame  Gertrude  Leauthier,  being  the  owner  of  a  large  portion  of 
ground  in  the  square  comprised  within  Apollo,  Erato,  Bacchus  and  Clio 
streets,  on  the  15th  of  April,  1851,  sold  to  Amar  Freres  four  lots  fronting 
on  Erato  street,  designated  on  a  plan  of  the  whole  property  made  by  Geo. 
T.  Dunbar,  surveyor,  on  31st  January,  1848,  as  lots  Nos.  9,  10, 11  and  12,, 
and  "  bounded  by  a  passage  of  nine  feet  in  width,  opening  upon  said 
Erato  street,  the  use  of  which  is  common  to  them,  with  other  lots  figured 
on  said  plan."  Through  subsequent  conveyances,  lot  No.  9  and  half  of 
lot  No.  10,  with  all  the  rights,  ways  and  privileges  thereto  pertaining, 
became  the  property  of  plaintiff  on  the  6th  October,  1865;  each  act  of 
conveyance  preserving  the  same  boundaries  and  the  use  of  the  said  alley, 
common  to  all  the  lots  described  on  the  said  plan. 

On  the  31st  May,  1860,  the  said  Madame  Leauthier  sold  to  defendant 
the  balance  of  her  said  property  in  said  square,  agreeably  to  a  plan 
drawn  by  P.  N.  Tourne,  architect,  on  25th  February,  1860,  on  which  said 
land  is  divided  into  eleven  lots,  and  the  said  alley  figures.  In  this  act  of 
sale  and  plan,  the  vendor  and  common  author  of  plaintiff  and  defendant 
describes  the  property  sold  as  bounded  on  one  side  by  the  said  "alley 
nine  feet  wide,  opening  on  Erato  street,  and  common  to  .said  conveyed 
property,  and  another  sold  to  Amar  Brothers,'1  and  also  by  another  alley 
eleven  feet  wide,  communicating  with  the  first-named  alley  and  running 
in  the  rear  of  said  Amar  Brothers'  property.  The  obstruction  complained 
of  is  a  very  old  building  used  as  a  kitchen,  and  extending  across  the  alley 
opening  into  Erato  street,  at  its  junction  with  the  one  in  rear  of  plain- 
tiff's lots,  both  forming  the  side  and  rear  boundaries  thereof. 

It  is  evident  that  defendant  did  not  purchase  the  soil  of  this  alley* way, 
and  the  only  question  is,  is  plaintiff's  right  to  the  use  thereof  prescribed 
by  non-usage  during  ten  years  ? 

We  think  not. 

The  right  of  servitude  was  granted  in  April,  1851,  and  was  acknowl- 
edged and  recognized  in  May,  1860,  by  the  debtor,  which  interrupted 
prescription,  and  this  suit  was  brought  before  it  could  again  accrue, 
0.  0.  3486. 
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There  was  no  reservation  in  his  favor,  nor  restriction  of  this  servitude 
in  defendant's  title.  He  acquired  no  greater  rights  than  his  vendor,  who 
at  the  date  of  the  sale  to  him,  could  not  have  legally  restricted  the  enjoy- 
ment of  the  servitude  by  those  in  whose  favor  she  had  established  it;  for 
their  right  was  not  then  prescribed.  By  accepting  a  title  recognizing 
this  servitude,  it  could  be  enforced  as  against  him  during  a  new  term  for 
prescription. 

It  is  contended  that  under  Art.  800,  C.  C,  by  the  mere  filing  of  the 
plea  of  prescription,  the  burden  of  proving  usage  during  the  ten  years 
previous,  was  thrown  upon  plaintiff.  To  this,  it  is  replied  that  plaintiff 
has8hown  an  effort,  on  his  part,  "during  the  time  necessary  to  prevent 
the  establishment  of  prescription,"  to  obtain  the  use  of  the  servitude, 
and  that  he  is  resisted  by  defendant,  who  cannot,  in  this  respect,  take 
advantage  of  his  own  wrong.  The  case  would  probably  be  very  different, 
if  ten  years  had  expired  since  the  re-establishment  of  the  servitude  by 
defendant's  vendor.  In  point  of  fact,  prescription  had  not  been  acquired 
at  the  date  of  defendant's  purchase,  and  the  reference  in  the  act  to  the 
existence  of  the  alley-way  as  common  to  the  various  lots  bordering  on  it, 
is  sufficiently  precise  and  explicit  to  interrupt  prescription. 

We  think  no  damages  can  be  allowed. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  plaintiff  and  against  defendant, 
ordering  him  to  remove  all  of  his  obstructions  to  plaintiff's  free  use  and 
passage  of  the  alley-way  nine  feet  wide,  running  along  the  whole  length 
of  plaintiff's  property  on  the  side  next  to  Apollo  street,  and  established 
as  a  perpetual  servitude.  It  is  further  ordered,  that  defendant  pay  costs 
in  both  courts. 


No.  1308.— Sabah  Ann  Sttlley  v.  John  W.  Stilley. 

When  a  peremptory  exception  baa  been  ordered  by  the  Court  to  stand  aa  an  answer,  with  leave  to 

amend,  the  defendant  by  filing  an  amended  answer,  will  be  considered  as  treating  the  peremptory 

exception  as  an  answer  to  the  merits, 
▼here  the  supplemental  and  amended  answer  ohanges  the  snbetanoe  of  the  original  answer,  it  will 

be  stricken  oat  on  motion  of  plaintiff.    O.  P.  420i 
Where  the  answer  of  defendant  puts  the  capacity  of  plaintiff  specially  at  issue,  the  plaintiff  is 

bound  to  prove  it  to  maintain  his  action. 
A  natural  tutor,  though  not  required  to  be  confirmed  or  appointed  by  the  Judge,  must,  like  all  other 

tutors,  take  an  oath  before  he  can  act  aa  such.    O.  0. 338. 
Where  it  appears  that  the  counsel  for  plaintiff  mistook  the  law,  the  Court  will,  in  the  exercise  of  * 

sound  legal  discretion,  render  judgment  o/nonnrit. 

APPEAL  from  the  District  Court,  Parish  of  Livingston,  Ellis,  J. 
2>.  N.  Hennery  for  plaintiff  and  appellant.     Alfred  Hennen  and  T.  G. 
Davidson,  for  defendant  and  appellee. 

Ilsley,  J.  This  action  was  instituted  against  the  defendant  to  compel 
him  to  render  to  his  daughter,  the  plaintiff,  and  to  file  in  court  an  ac- 
count of  tutorship,  and  on  his  failure  to  do  so,  to  pay  her  the  sum  of 
three  thousand  dollars,  with  interest,  etc.,  that  being  the  amount  inher- 
ited by  her  from  her  mother,  and  in  the  hands  of  her  tutor. 
An  order  was  issued  by  the  clerk  of  the  District  Court  to  the  defendant, 
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requiring  him  to  file  an  account  of  tutorship  as  prayed  for;  but  no  account 
was  ever  filed. 

A  judgment  by  default  having  been  entered  against  the  defendant,  his 
counsel  moved  to  set  it  aside,  and  that  he  have  leave  to  file  his  peremptory 
exception,  which  was  of  the  following  tenor:  "John  W.  Stilley,  the 
defendant  in  the  above-entitled  and  numbered  suit,  now  appears,  and  asks 
to  be  hence  dismissed,  with  costs,  because  the  plaintiff  has  stated  and 
shown  no  cause  of  action*  inasmuch  as  the  defendant  is  not  and  never 
was  the  tutor  of  Sarah  Ann  Stilley,  in  which  capacity  he  has  been  sued, 
and  Was  been  required  to  account  and  answer.  Excepting  thus,  he  asks 
for  judgment  accordingly. 

The  plaintiff  subsequently  took  a  rule  upon  the  defendant  to  show 
cause  why  the  peremptory  exception,  filed  after  a  default,  should  not 
stand  as  an  answer  to  the  merits. 

The  Court  ordered  the  same  to  stand  as  an  answer,  with  leave  to  the 
defendant  to  file  an  amended  answer,  and  on  the  day  following  the  defen- 
dant filed  his  amended  answer.  Besides  pleading  therein  the  general 
issue,  and  asking  for  a  trial  by  jury,  he  say*  that  he  never  administered 
the  estate  of  the  mother,  nor  was  appointed  tutor  of  the  plaintiff,  nor 
was  there  ever  any  estate  to  administer,  or  left  by  the  mother  of  the 
plaintiff,  and  he  prays  to  be  dismissed,  with  his  costs. 

This  amended  answer  was  exoepted  to  by  the  plaintiff,  because  it 
ehanged  the  substance  of  the  defence,  as  made  in  the  peremptory  excep- 
tion, filed  after  judgment  by  1efault,and  which  has  been  ordered  to  stand 
for  an  answer.  That  the  said  amended  answer,  containing  a  general 
denial,  deprives  the  plaintiff  of  the  benefit  of  the  admissions  made  in  the 
original  answer,  and  compels  him  to  prove  facts  that  have  been  admitted 
by  ?lu*  pleadings. 

The  plaintiff  prays  that  the  said  exception  be  sustained,  and  that  the 
said  amended  answer  be  disregarded  on  the  trial  of  the  cause.  The 
Court  sustained  this  last  exception,  so  for  as  it  relates  to  the  general  issue 
contained  in  the  amended  answer,  which  the  Court  considered  altered 
the  substance  of  the  defenoe  in  the  original  answer,  but  ordered  that  the 
exceptions  be  dismissed,  so  far  as  they  applied  to  the  allegations  in  the 
said  amended  answer,  as  alleged  that  the  said  defendant  was  never  ap- 
pointed or  administered  as  tutor  of  the  plaintiff. 

The  defendant  took  a  bill  of  exceptions  to  the  last  decision  of  the 
Court.  It  was  stated  in  the  bill  that  "  at  the  trial  of  the  exceptions  made 
by  the  plaintiff  to  the  amended  answer  of  the  defendant,  the  counsel  for 
the  defendant  insisted  that  the  said  amended  answer  was  valid,  and  should 
stand  as  consistent  with  the  former  pleadings  in  the  case;  but  the  Court 
ordered  that  a  part  thereof  be  disregarded  at  the  trial,  and  made  the  or- 
der non  of  record,  which  is  to  form  a  part  of  this  bill,  etc. 

The  cause  came  qn  for  trial  on  the  24th  October,  1861,  and  on  that  day 
the  defendant  filed,  what  he  termed,  peremptory  exceptions.  They  were 
dilatory,  and  should  have  been  pleaded  limine  litis,  and  were  therefore  not 
noticed  by  the  Court 

There  was  a  judgment  in  favor  of  the  plaintiff  for  the  full  amount 
claimed. 
.  A  new  trial  was  granted,  and  four  years  after  the  cas9  was  submitted  to 
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a  jury,  when  the  plaintiff,  relying  on  the  pleadings  and  the  admissions 
therein  contained,  introduced  no  testimony;  whilst  the  defendant  proved 
upon  the  trial  that  the  plaintiffs  mother  died  so  poor  as  to  leave  no 
means  to  pay  her  funeral  expenses. 

There  was  a  verdict  for  the  defendant,  and  the  plaintiff,  after  an  ineffec- 
tual attempt  to  obtain  a  new  trial,  appealed. 

During  the  progress  of  the  trial,  the  plaintiff  took  two  bills  of  excep- 
tion, O7i0  to  the  admission  of  the  testimony  of  a  witness  produced  by  the 
defendant,  to  prove  his  wife's  poverty  at  the  time  of  her  death,  on  the 
ground  that  the  said  testimony  went  to  contradict  the  admissions  con- 
tained in  the  defendant's  original  answer,  not  traversing  tho  fact  charged 
in  the  plaintiff's  petition,  that  the  defendant  had  received  property  of  the 
valne  of  three  thousand  dollars  from  the  estate  of  the  plaintiff's  mother; 
and  the  other,  to  the  charge  of  the  Judge  to  the  jury,  that  the  peremptory 
exception  tiled  on  the  20th  October,  1859,  and  ordered  to  stand  for  an 
answer,  was  to  be  considered  in  the  nature  of  a  demurrer,  and  not  equiva- 
lent to  an  admission  of  the  facts  charged  in  the  petition,  and  not  specially 
denied  in  the  said  peremptory  exception  or  original  answer;  but,  that 
the  said  exception  or  answer  had  to  be  taken  in  connection  with  the 
amended  answer  containing  the  general  denial;  that  the  said  amendment 
or  general  denial  was  admissible,  and  did  not  change  the  nature  of  the  de« 
fenee;  and  also  to  the  refusal  of  the  Judge  to  charge  the  jury  that  the 
aud  original  answer  or  peremptory  exception,  did  contain  admission  of 
all  the  facte  stated  in  the  petition  not  specially  denied,  and  could  not  be 
withdrawn  by  the  general  issue  subsequently  pleaded  in  the  amended  an* 
swer,  filed  on  the  16th  May,  1860. 

The  question  raised  by  these  bills  of  exception,  and  otherwise  during 
the  progress  of  the  suit,  all  centre  in  the  one  query,  whether  the  excep- 
tion filed  on  the  20th  October,  1859,  after  the  rendition  of  judgment  by  de- 
fault was,  by  the  rules  of  pleading  established  in  our  courts,  an  answer  to 
the  merits,  or  if  it  was  so  treated  by  the  defendant  himself.  If  that  excep- 
tion was  not  an  answer,  to  what  was  the  amended  answer  subsequently 
filed,  a  supplement  ?  And  if  it  was  an  answer,  how  could  it  be  amended 
bo  as  to  change  the  substance  of  the  issue  joined?  The  defendant  deemed 
it  an  answer,  because  he  filed  a  supplemental  or  amended  answer  to  it, 
without  any  objection  to  the  exceptions  being  considered  an  answer,  and 
afterwards  insisted  upon  the  validity  of  the  supplemental  answer,  and  its 
consistency  with  the  former  pleadings.  Did  the  supplemental  answer 
chcnge  the  substance  of  the  original  answer  ?  It  certainly  did,  and 
should  therefore  not  have  been  allowed.  Art.  419-420,  G.  P.  Abat  vs. 
Bayon,  4  N.  S.  518. 

The  only  defence  set  up  in  the  original  answer  was  "  that  the  defendant 
is  not  and  never  was  the  tutor  of  Sarah  Ann  Stilley,  in  which  capacity  he 
has  been  sued,  and  hss  been  required  to  account,"  and  that  fact  required 
proof,  which,  however,  was  supplied  by  legal  presumption,  as  the  petition 
charged  the  defendant  with  having,  as  her  natural  tutor,  received  and 
administered  the  plaintiff's  share  in  her  mother's  succession,  amounting 
to  three  thousand  dollars,  whioh  was  not  denied. 

The  only  issue,  therefore,  raised  was  one  of  law,  and  the  plaintiff  was 
not  bound  to  prove  the  allegations  of  her  petition,  which  were  not  denied 
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by  the  answer.    See  14  An.  Aiken  vs.  Bedford,  4=  N.  S.  616;  Austin  vs. 
Latham,  19  La.  90. 

The  opinion  expressed  by  ns  that  the  exception  filed  by  the  defendant 
in  this  suit  on  the  20th  October,  1859,  is  an  answer  £o  the  merits,  every 
question  raised  by  either  party  in  the  suit  is  disposed  of,  and  the  plaintiff 
by  the  admissions  in  his  answer,  having  made  out  her  case,  the  verdict 
of  the  jury  and  the  judgment  of  the  Court  thereon  must  be  set  aside  and 
•reversed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  of  the  District  Court  thereon  be 
annulled,  avoided  and  reversed.  It  is  further  ordered,  adjudged  and  de- 
creed that  the  plaintiff,  Sarah  Ann  Stilley,  wife  of  William  Jones,  have 
judgment  against  and  recover  from  the  defendant,  John  W.  Stilley,  her 
father  and  natural  tutor,  the  sum  of  three  thousand  dollars,  with  legal 
interest  from  legal  demand,  to  wit:  9th  July,  1859,  and  that  he  pay  the 
Coats  in  both  courts. 

Petition  for  a  Rehearing,  by  defendant  and  appellee. — The  petition  of  J.W. 
Stilley,  defen<laut  and  appellee  in  the  above  case,  respectfully  shows: 

That  the  opinion  of  the  Court  delivered  in  this  case  is  erroneous,  (as 
the  defendant  considers)  and  therefore  he  presents  most  respectfully  this 
petition  for  a  rehearing. 

The  plaintiff  claims  $3,000  as  the  amount  of  the  share  of  the  property, 
real  and  personal,  leTt  in  the  parish  of  Livingston  by  her  mother,  at  her 
death,  and  which  was  administered  by  the  defendant,  her  father,  since 
1837,  and  for  which  "  he  has  never  rendered  an  account  of  his  adminis- 
tration or  the  estate  of  her  mother 

Judgment  by  default  was  taken  against  the  defendant,  which  was  set 
aside.  "  On  motion  of  G.  W.  W  .tterston,  the  default  is  set  aside,  and  he 
have  leave  to  file  a  peremptory  exception. " 

The  peremptory  exception  was  filed,  and  is  as  follows: 

"  John  W.  Stilley,  the  defendant  in  the  above  entitled  suit,  now  appears 
and  asks  to  be  hence  dismissed  with  costs,  because  the  plaintiff  has  stated 
and  shown  no  cause  of  action  whatever,  inasmuch  as  the  defendant  is  not 
and  never  was  the  tutor  of  Sarah  Ann  Stilley,  in  which  capacity  he  baa 
been  sued,  and  has  been  required  to  account  or  answer.  Excepting  thus 
he  asks  for  judgment  accordingly.  G.  W.  Watterston,  defendant's 
attorney. " 

It  is  unnecessary  to  notice  any  other  part  of  the  pleadings,  proceedings 
or  anvof  the  bills  of  exceptions  in  this  case;  as  the  defendant  will  con- 
fine this  application  principally  to  a  review  of  the  opinion  of  the  Court 
on  this  one  point — the  force  and  effect  of  this  peremptory  exception,  filed 
by  Judge  Watterston  for  the  defendant.  What  did  he  traverse  by  this 
exception? 

It  is  elear,  beyond  any  doubt,  the  defendant  thinks  he  may  safely  assert 
that  here  was  an  issue  of  fact,  formed  by  this  exception. 

"  The  defendant  is  not,  and  never  was  the  tutor  of  the  plaintiff,  S.  A. 
©tilley,"  and  consequently  never  administered  her  property. 

It  was  necessary,  on  the  part  of  the  plaintiff  to  make  this  allegation. 
The  defendant  denies  it. 

Certainly,  then,  the  plaintiff  must  make  proof  of  it,  for  it  was  directly 
traversed. 

The  defendant  believes  this  issue  was  inadvertently  overlooked  by  the 
Court,  and  has  not  been  passed  on  in  the  opinion. 

What  proof  did  the  plaintiff  give  to  support  this  averment?    None. 

Will  it  be  said  that  the  plaintiff  states  in  her  petition  that  she  is  the 
daughter  of  the  defendant,  and  he  has  not  denied  that  allegation;  conse- 
quently, that  he  was  her  natural  tutor? 
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.  This  is  a  non  sequiiur.  Nowhere  in  the  petition  is  it  alleged  that  her 
mother  was  legally  married  to  the  defendant,  or  that  she  was  the  lawful 
issne  of  the  marriage. 

This  was  an  averment  indispensable,  because  it  would  still  be  consistent 
with  truth,  that  the  defendant  was  her  father,  if  she  had  been  a  natural 
child;  bat,  to  constitute  the  defendant  a  natural  tutor,  there  must  be  the 
allegation  of  a  lawful  marriage. 

The  petition  must  be  taken  strongest  against  the  plaintiff,  as  to  all  alle- 
gations not  contained  in  it.  No  allegation  can  be  supplied,  if  wanting. 
No  proof  could  be  admitted  of  any  fact  not  alleged.  2  Hennen's  Digest, 
1155,  No.  3.  ' 

There  was  a  fault  in  the  pleadings,  a  defect  in  the  averments,  and  the 
first  fault  in  pleadings  is  always  visited  on  him  who  committed  it;  a  rule 
fully  established  iu  pleading  according  to  the  common  law,  and  recognized 
as  correct  by  our  Supreme  Court.    3  N.  S.  648,  Abert  vs.  Bayon. 

It  might  be  sufficient  for  defendant  to  urge,  if  this  case  is  to  be  decided 
by  strict  and  technical  rules  of  pleading,  that  the  first  fault  was  committed 
by  the  plaintiff.     7  Co.  10.    5  Bacon's  Abridgment,  339. 

"  If  under  the  liberal  mode  of  practice  wisely  established  in  this  State, 
such  strictness  be  not  necessary,  still  the  rights  of  the  parties  under  the 
evidence  offered  are  not  the  least  altered  or  impaired,  and  tliey  have  the 
same  right  to  insist  at  the  trial,  that  the  plaintiff  has  failed  to  show  a 
canse  of  action  that  they  would  under  a  more  technical  system  by  taking 
advantage  of  it  in  pleading."  Such  are  the  words  of  the  Court.  3  N.  S. 
648,  Abert  vs.  Bayon.  Taking  then  all  the  facts  alleged  in  the  petition 
to  be  true,  they  do  not  make  the  defendant  to  be  the  natural  tutor  of  tlio 
plaintiff. 

The  evidence  of  the  petitioner  does  not  establish  the  capacity  of  the 
defendant  where  he  has  denied  it.  Averment  and  proof  of  the  marriage 
of  the  defendant  and  the  mother  of  the  plaintiff,  was  absolutely  requisite. 
But  no  such  allegation  was  made,  or  evidence  given  to  support  it.  Con- 
sequently the  plea  of  defendant  was  good,  and  a  judgment  of  a  nonsuit 
should  be  entered  as  the  counsel  for  plaintiff  in  the  close  of  his  first  brief 
suggested,  (page  9  of  the  first  brief)  and  considered  probable. 

Bat  supposing  the  allegation  in  the  petition,  that  the  plaintiff  is  the 
daughter  of  the  defendant,  is  sufficient  to  prove  that  he  and  her  mother 
were  married,  and  she  is  the  lawful  issne  of  such  marriage,  did  that  make 
the  defendant  the  tutor  of  the  plaintiff  ?    It  is  denied. 

It  is  conceded  to  be  the  general  rule,  that  the  legitimate  father  is  the 
only  person,  after  the  death  of  the  mother,  entitled  to  the  tutorship  of 
the  issue  surviving,  and  that  he  may  be  compelled  to  take  upon  himself 
the  office. 

Bat  he  must  do  this  in  the  form  required  by  law,  be  recognized  and 
appointed  by  the  Court  of  Probates,  take  the  oath  of  office,  and  comply 
with  all  legal  formalities,  make  an  inventory,  cause  the  appointment  of  an 
under-tutor,  etc.  "The  appointment  of  a  tutor  to  a  minor  belongs  to 
the  Judge  of  Probates  of  the  place  of  domicil  of  the  father."  C.  P. 
Art  941 

"  It  is  the  duty  of  the  competent  Judge  *  *  to  make  the  appoint- 
ment in  the  manner  hereafter  provided.       C.  P.  Art  948. 

"If  it  be  the  father  of  the  minor,  who  presents  the  petition  claiming 
his  tutorship,  the  Judge  shall  confer  it  on  him,  only  requiring  of  him  an 
oath  to  perform  the  duties  well  ami  faithfully.'1    C.  P.  Art.  919. 

Now  the  evidence  fully  establishes  the  fact,  that  no  succession  of  the 
mother  was  opened  in  the  parish  of  Livingston,  where  she  died,  and  where 
the  petitioner  alleges  the  property,  real  and  personal,  was  situated;  nor 
vis  there  made  therein,  any  appointment  of  tutor  to  the  petitioner. 

See  the  evidence  of  Terry  and  D.  Settoon,  (pages  54  and  55,)  the  two 
clerks  of  the  Court  for  the  parish  of  Livingston,  who  testified  to  an  ex- 
amination of  the  records,  and  that  no  such  proceedings  were  to  be  found 
•Jnoog  the  records  in  the  office. 
8 
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There  were  no  proceedings  to  compel  the  defendaut  to  accept  the  office 
of  natural  tutor  to  the  plaintiff.      . 

The  official  character  of  natural  tutor,  therefore,  never  existed,  as  re- 
gards the  defendant,  and  the  averment  in  this  peremptory  exception  is 
sustained.  The  jury  found  for  the  defendant,  the  plain  till  should  be 
nonsuited. 

Bat  it  will  be  said  that  the  defendant,  the  father  of  the  plaintiff,  is 
responsible  in  damages  to  the  plaintiff  for  his  neglect  of  duty,  for  not 
taking  possession  of  the  real  and  personal  estate  of  the  minor  child,  which 
she  avers  was  situated  in  the  parish  of  Liviugston,  in  neglecting  to  make 
an  inventory  thereof  as  required  by  law,  and  for  his  neglect  to  procure 
the  appointment  of  an  under-tutor.     (J.  C.  266. 

"  Tutors  by  nature  are  bound  to  cause  an  inventory  to  be  made,  and  an 
under- tutor  to  be  appointed." 

44  In  every  tutorship  there  shall  be  an  r.nder- tutor,  whom  it  shall  be  the 
duty  of  the  Judge  to  appoint  at  the  time  the  letters  of  tutorship  are  cer- 
tified to  the  tutor."    C.  0.  300. 

The  Civil  Code  provides  for  the  security  of  the  minor's  estate,  that  all 
his  relations  residing  within  the  parish  are  bound  to  apply  to  the  Judge 
for  the  appointment  of  a  tutor.  C.  C.  290.  And  if  they  neglect  this 
duty,  they  are  responsible  in  damages  to  the  minor.  C.  C.  292.  And  any- 
one may  give  information  to  the  Judge,  when  an  appointment  of  tutor  is 
neeessary.   C.  C.  294.    So  the  interest  of  minors  is  amply  secured. 

Now,  in  case  of  the  neglect  of  the  father  to  require  letters  of  tutorship 
to  be  granted  him,  what  is  the  action  of  the  minor  against  him?  Is  it  to 
render  him  an  account  of  his  administratorship,  which  he  never  under- 
took, or  to  make  him  responsible  for  damages  incurred  by  his  neglect? 

These  are  important  question  of  practice  which  may  frequently  occur, 
and  should  now  be  solved,  when  they  are  directly  presented  in  this  case 
for  adjudication. 

The  Court  is  respectfully  urged  to  consider  the  rules  of  pleading  estab- 
lished by  three  Judges,  Mathews,  Martin  and  Porter,  to  whom  our  juris- 
prudence is  so  much  indebted;  and  who  were  the  founders  of  it  in  its 
infancy,  and  who  were  inferior  to  none  who  have  since  occupied  their 
seats. 

They  say,  emphatically,  that  "  under  the  mode  of  practice  wisely  estab- 
lished in  this  State,  strict  and  technical  rules  of  pleading  are  not  neces- 
sary; still  the  rights  of  parties  under  the  evidence  offered,  are  not  the 
least  altered  or  impaired;  and  they  have  the  same  right  to  insist  at  the 
trial  that  the  plaintiff  has  failed  to  show  a  cause  of  action,  that  they 
would  have  under  a  more  technical  system  by  taking  advantage  of  it  in 
pleading." 

By  this  mode  of  practice  the  defendant  claims  to  be  judged.  He  invokes 
it,  and  will  abide  by  it 

In  his  peremptory  exception,  he  avers  that  the  plaintiff  has  shown  no 
cause  of  action,  "inasmuch  as  the  defendant  is  not  and  never  was  the 
tutor  of  Sarah  Ann  Stilley." 

The  fact  of  tutorship  was  here  at  issue.  The  plaintiff  offered  no  evi- 
dence to  sustain  it.  The  defendant  gave  convincing  proof  that  he  never 
had  been  tutor,  or  acted  as  such,  and  the  jury  found  in  his  favor.  On 
these  pleadings  the  Court  condemns  the  defendant  to  pay  33,000,  with 
interest  from  1859,  till  paid,  with  costs. 

The  Court  will  please  reflect  on,  and  examine  the  amount  and  effect  of 
this  opinion.  The  petitioner  states  that  she  had  real  and  personal  estate 
in  the  parish  of  Livingston  to  the  amount  of  $3,000,  but  she  describes  no 
lands  or  movables  of  which  it  was  composed.  (What  that  estate  was  we 
cannot  learn  from  the  pleadings  or  evidence,  except  that  the  evidence 
givsn  by  defendant,  which  shows  that  the  mother  of  the  plaintiff  was 
buried  at  the  expense  of  a  stranger.  The  husband,  defendant,  being  in 
no  condition  to  pay  for  her  interment) 

We  will  suppose,  or  grant  for  sake  of  argnment,  that  this  real  estate 
was  a  tract  of  640  acres  of  land  of  the  value  of  $2,500,  and  a  stuck  of 
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cattle  thereon,  personal  property  of  the  valne  of  $500,  making  $8,000, 

which  should  bo  restored  to  the  plaintiff,  as  her  share  of  her  mother  s 

estate.    Now  it  is  certain  that  this  real  estate,  which  the  petitioner  avers. 

belonged  to  her,  be  it  worth  $2,500,  or  less,  or  more,  must  still  be  in  the' 

pamh  of  Livingston,  and  she,  as  the  owner,  can  take  possession  thereof, 

or  recover  it  from  any  usurper.     Is  the  defendant  bound  to  pay  the  fuly 

valne  of  this  property,  real  and  personal,  whatever  it  may  be,  that  o/'   '•'  ■*    Ml  I  flit  I9  { 

$3,000  pnt  on  it  by  the  petitioner,  and  the  petitioner  retain  the  right  tk  '' ! 

sne  for  and  recover  the  identical  property — the  tract  of  land  and  stock  ox    £,  J  a  *> 

cattle?  or,  if  the  defendant  pay  the  $3,000,  shonld  he  not  at  least  be  en\         m  &A 

titled,  in  equity,  to  own  the  laud  and  cattle,  and  have  a  decree  making 

thorn  his  property  after  he  has  paid  their  valne  to  tho  plaintiff  ? 

Shall  the  plaintiff  have  the  full  benefit  of  a  decree,  under  the  opinion 
of  the  Court,  for  the  $3,000,  and  the  defendant  have  no  decree  for  a 
conveyance  of  the  property,  the  full  valne  of  which  he  shall  have  paid 
to  the  plaintiff?  Or  shall  the  plaintiff  get  fall  compensation  for  her  de- 
mnmls,  with  the  right  to  sue  for  the  specific  property,  the  defendant  to 
get  nothing  ? 

Such  must  be  the  result  of  the  opinion  of  the  Court  if  it  stands.  But 
this  would  be  manifest  injustice,  a  consummation  of  iniquity,  wrought 
oui  by  the  machinery  of  a  court  of  justice. 

It  could  never  bo  the  intention  of  this  Honorable  Court  to  permit  the 
plaiutifi  to  perpetuate,  with  impunity,  what  may  justly  be  termed  a 
crime,  at  the  sacrifice  of  her  own  father,  who  must  be  reduced  to  penury 
if  this  opinion  becomes  the  judgment  of  the  Court,  as  it  would  take  the 
means  away  from  him  on  which  he  is  to  live. 

Is  the  plaintiff  without  redress  then?  No.  She  can  obtain  the  identi- 
cal real  estate  in  tho  parish  of  Livingston,  left  by  her  mother,  if  she 
really  left  any,  also  the  personal  property,  if  found  to  be  in  existence. 

Bat  if  the  redress  of  the  plaintiff  by  this  course  is  not  complete,  the 
defendant  will  submit  to  pay  any  damages  suffered  in  consequence  of  his 
neglect  to  protect  any  estate,  real  or  personal,  which  she  shall  show  she 
inherited  from  Iter  mother,  which  ho  should  have  admiuistered. 

This  bring*  to  the  viow  and  consideration  of  the  Court,  the  most  im- 
portant point  of  defence,  which  the  defendant  confidently  assumes  he 
has  a  just  and  )eg:tl  right  to  present  for  decision,  and  to  obtain  one  in 
bis  favor.  Under  the  fctots  established  conclusively  by  the  evidence,  and 
admitting  all  the  facts,  which  can  bo  assumed  fairly  from  the  pleadings, 
the  case  of  tho  plaintiff  can  amonnt  to  nothing  more  than  she  had  an  es- 
tate inherited  from  her  mother,  which  the  defendant,  her  father,  neglected 
to  take  possession  of  as  her  tutor,  and  he  is  responsible  to  her  for  any 
damages  she  has  suffered  by  such  negligence.  Now,  the  defendant  de- 
sires to  take  advantage  of  these  facts,  by  pleading  under  the  liberal  mode 
of  practice  established  in  this  State  (without  being  confined  by  strict  and 
technical  rules)  tliat  the  plaintiff  has  mibtakon  her  action.  3  M.,  N.  S.  Oil), 
Abert  vs.  Bay  on. 

This  would  appear  to  have  born  the  object  of  Judge  Watterston  when 
he  filed  tho  p*  remptory  exception,  and  which  c;in  be  fairly  and  legally 
urged  under  the  averment  therein,  that  the  plain  till  had  shown  no  cause 
of  action.  The  cause  of  action  ntated  by  plaintiff  arises  from  tho  duties 
imposed  on  hi  in  iii  his  office  of  tutor.  The  evidence  shows  he  never  took 
tuutoflico  upon  himself,  and  can  be  responsible  only  from  his  neglect  to 
exeiviso  it.  Tho  plaintilf  seeks  to  make,  him  liable,  because  ho  entered 
on  the  duties  of  her  tutor.  But  the  evidence  shows  that  if  he  is  litihle 
for  anything,  that  is  from  a  neglect  to  comply  with  a  duty  imposed  on 
him  by  law. 

It  will  be  in  vain  for  the  plaintiff  to  reply,  that  this  distinction  is 
too  nice,  metaphysical  or  technical,  aud  not  according  to  ruled  of 
pleading. 

It  conies  with  a  very  ill  grace  from  the  pla'ntiff  to  object  to  tcehnierilily 
orsneciKl  pleading.  What  is  it  on  whieh  nhe  hope*  to  obtain  a  j'idsm.  nt 
•gainst  her  father,  except  by  pushing  to  the  oxtn  m  •  poiut  of  tei*  .niraliij 
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and  special  pleading,  the  case  raised  by  the  peremptory  exception  of 
Judge  Watterston  ? 

She  urges,  that  by  the  act  of  the  Judge,  in  making  the  defence  of  her 
father  to  rest  on  a  peremptory  exception,  she  has  obtained  an  advantage 
which  she  never  oculd  have  gained  by  the  facts  of  the  case— facts,  which 
though  given  in  evidence  on  the  record,  and  uncontradicted,  have  been 
excluded  from  his  defence.  Her  father  proves  that  he  had  not  the  means 
at  the  death  of  the  mother  to  pay  for  her  funeral  expenses.  This  evi- 
dence, by  a  bill  of  exceptions,  has  been  excluded  under  a  very  technical 
objection. 

The  defendant  cannot  be  repulsed  when  he  thrusts  the  same  weapon  in 
defence;  he  makes  not  the  blow — he  only  parries  it 

The  counsel  for  the  defendant  does  not  wish  to  introduce  into  our  courts 
a  technical  system  of  special  pleading,  similar  to  that  prevalent  in  the 
common  law,  nor  to  give  such  a  strict  construction  to  the  Articles  of  the 
Code  of  Practice  as  will  cripple  the  parties,  or  stretch  them  on  the  bed 
of  Procrustes. 

He  wishes,  however,  to  present  distinctly  and  respectfully  the  princi- 
ples which  should  govern  the  Court,  and  aid  it  in  separating  truth  from 
falsehood;  in  attaining  justice  sincerely,  and  defending  the  unwary  from 
the  machinations  of  the  cunning  and  the  unscrupulous;  in  short,  to  carry 
out  the  principles  of  the  Supreme  Court  as  tersely,  clearly  and  justly 
enunciated  in  3  M.,  N.  S.  649,  Abert  vs.  Bayon. 

Pleading  is  nothing  more  than  the  correct  application  of  logic  to  a  law 
suit.  If  the  pleadings  are  not  logical  they  cannot  be  correct,  and  can 
never  elicit  the  truth  or  promote  justice.   Warren's  Law  Studies,  707-747. 

More  than  two  centuries  and  a  half  ago,  Lord  Coke  lamented  that 
"  many  a  good  cause  is  daily  lost  for  want  of  good  and  orderly  pleading," 
and  he  observes  that  "  more  jangling  and  questions  grow  upon  the  man- 
ner of  pleading  and  exceptions  to  form  than  upon  the  matter  itself,  and 
infinite  causes  lost  or  delayed  for  want  of  good  pleading.11  Co.  Lit.  303, 
A,  and  Blackstone  assures  us  "  a  man  by  mispleading,  may,  in  some  cnees, 
lose  his  property,  yet  the  law  will  not  suffer  him  by  such  niceties  to  lose 
his  life."    4Blac.  334. 

Such  niceties  should  be  avoided  here,  and  therefore  our  Supreme  Court 
has  established  the  rule  above  quoted.  3  M.,  N.  S.  649.  A  man  should 
never  lose  his  life  or  his  property  for  mispleading. 

The  Court  has  always  the  power  to  prevent  such  a  catastrophe. 

It  will  be  very  easy  to  do  so  in  the  present  case,  as  by  a  proper  consid- 
eration of  the  facts  presented  in  proof,  no  injustice  will  be  done  to  either 
party.  The  action  against  the  defendant,  as  tutor,  is  denied;  buttbe 
right  to  render  him  accountable  for  neglect  to  take  possession,  and  make 
an  inventory  of  the  plain  tiiFs  estate  is  reserved  to  her,  in  which  all  claims 
she  has  can  be  adjusted,  or  the  plaintiff  may  ope  a  the  succession  of  her 
mother  and  recover  whatever  part  of  it  remains,  of  real  or  personal  pro- 
perty, in  the  parish  of  Livingston.  Complete  justice  can  be  obtained  in 
either  of  these  two  actions.  The  defendant  will  meet  them  immediately, 
and  be  prepared  to  vindicate  himself  successfully. 

If  the  plaintiff  claims  from  defendant,  as  her  natural  tutor,  and  does- 
not  aver  the  marriage  with  her  mother,  and  the  petition  is  defective  for 
the  want  of  this  averment,  and  shows  the  first  error  in  pleading,  and  fer 
that  reason  is  insufficient  in  law  to  maintain  the  action,  and  advantage 
can  be  taken  of  this  defect  on  the  trial  of  the  case,  as  settled  by  the  rules 
of  practice,  sanctioned  by  the  Supreme  Court  (3  M.,  N.  S.  649,  Abert 
vs.  Bayon)  must  not  the  defendant,  from  the  allegations  in  the  petition, 
be  clearly  considered  the  natural  father  of  the  petitioner? 

This  is  admitted.  But  in  that  case,  still  the  petition  would  be  defec- 
tive, and  would  not  show  any  cause  of  action;  fur,  unless  the  natural 
father  has  acknowledged  his  paternity,  he  is  not  entitled  to  the  tutorship. 
This  acknowledgment  is  not  found  in  the  petition.    C.  C.  Art  274^ 

"  The  father  is  of  right  the  tutor  of  his  natural  child,  acknowledged  by 
him." 
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Now,  by  the  settled  principles  of  pleading  in  all  systems  of  jurispru- 
dence, the  petition,  declaration,  or  bill  of  complaint,  should  contain  all 
the  legal  averments  necessary  to  show  the  right  of  the  plaintiff,  and  to 
maintain  the  action.  If  deficient  in  any  one  particular,  no  cause  of  action 
is  shown,  and  no  judgment  can  be  maintained  for  the  plaintiff;  there 
most  be  a  nonsuit  against  him. 

It  is  a  maxim  in  pleading,  that  everything  shall  be  taken  most  strong 
against  the  party  pleading;  or  rather,  if  the  meaning  of  the  words  be 
equivocal,  they  shall  be  construed  most  strongly  against  the  party  plead- 
ing them;  for  it  is  to  be  intended  that  every  person  states  his  case  as 
favorably  to  himself  as  possible.  1  Chitty's  Pleading,  241.  Co.  Lit.  303, 
b.    Stephens  on  Pleading,  378. 

Ambiguum  placilum  inierpretari  debet  contra  proferentem.     Go.  Lit.  308,  b. 

Now,  the  rules  of  pleading  quoted  above,  as  derived  from  the  cominou 
law,  have  been  practically  incorporated  into,  adopted  and  used  in  our 
courts,  Indeed  the  decisions  of  our  Supreme  Court  have  gone  farther 
than  would  be  admitted  in  the  courts  of  common  law  for  tin-  enforce- 
ment of  strict  pleading.  Take  a  single  case  out  of  many  that  might  be 
quoted.  La.  Slate  Bank  v.  SeneccU,  9  La.  225.  This  was  an  action  against 
ike  endorser  of  a  promissory  note. 

The  petition  averred  the  indebtedness  of  the  defendant  to  the  amount 
of  the  note;  but  no  allegation  was  found  in  it,  that  the  defendant  had 
been  notified  of  the  protest  for  nonpayment  by  the  maker.  A  jmlgmeut 
by  default  was  taken,  and  proof  given  of  the  notice.  After  the  judgment 
by  default  had  been  made  final  the  defendant  appealed,  and  the  plaintiff 
was  nonsuited  in  the  Supreme  Court. 

L  A  judgment  by  default  was  taken  on  the  failure  of  the  defendant  to 
answer,  whereby  an  issue  was  joined,  [conte&iatio  litis)  and  "  the  defendant 
was  presumed,  by  his  silence,  to  have  confessed  the  justice  of  his  adver- 
sary's demand,"  and  therefore  the  plaintiff  wa-  allowed  to  proceed  with 
hia  proofs  in  order  to  have  his  judgment  confirm-  L  C.  P.  Art.  3G0.  The 
plaintiff  did  accordingly  proceed  with  his  proofs,  and  made  out  a  full  and 
complete  case  of  indebtedness. 

^  But  when  the  case  came  up  before  the  Supreme  Court,  this  presump- 
tion was  negatived;  the  language  of  the  Art.  360,  C  P.,  was  considered 
as  confused  and  illogical,  and  to  a  certain  extent  a  contradiction  to  Art. 
312,  C.  P.  1  A.  117,  Fink  v.  Martin  et  al.,  and  a  judgment  of  nonsuit  was 
entered. 

2.  This  case  goes  further  than  at  common  law,  is  admissible,  under  its 
pleadings;  for,  after  verdict  and  judgment,  it  would  be  too  late  to  take 
advantage  of  such  a  defect.  Stephen  on  Pleading,  143-151,  pp.  164,  168 
of  the  1st  edition. 

3,  This  case  proves  that  all  necessary  allegations  to  render  defendant 
liable  must  be  found  in  the  petition,  and  if  any  are  omitted  advantage  of 
them  may  be  taken,  after  judgment  on  appeal,  by  the  defendant,  (see  17 
La.  82.  Landry  v.  Baugnon)  and  it  goes  further  than  is  allowed  at  common 
law.    3  Black.  394. 

1  This  case  also  proves  thai  after  a  judgment  by  default,  evidence 
cannot  be  introduced  to  remedy  any  defects,  deficiencies  or  omissions  in 
the  petition,  12  Rob.  518,  Young  v.  Talbot.  2  Hennen's  Dig.  1155,  Nos. 
S,  5  and  6. 

A  number  of  other  cases  of  the  same  kind  might  be  referred  to,  found 
in  the  decisions  of  the  Supreme  Court. 

So  that  on  a  review  of  our  practice,  more  nicety  of  pleading  is  required 
in  many  particulars  than  at  common  law. 

The  defendant  does  not  believe  that  it  is  necessary,  in  his  case,  to  resort 
to  all  of  the  niceties  of  pleading  of  any  system;  he  asks  only  to  be  gov- 
erned by  the  practice  settled  in  this  Honorable  Court,  and  is  willing  to 
put  the  decision  of  his  rights  on  the  precedents  given  therein. 

The  most  stringent  rules  of  pleading  have  been  used  to  reverse  the 
judgment  which  was  given  in  his  favor  on  the  verdict  of  the  jury. 

He  asks  the  Court  to  apply  them  equally  in  his  favor. 
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He  seeks  not  to  obstruct  or  defeat  the  rights  of  the  plaintiff.  By  a 
judgment  of  nonsuit,  the  plaintiff  is  not  precluded  from  renewing 
her  action  in  proper  form,  with  legal  averments,  whereby  she  can  recover 
whatever  property,  real  or  personal,  in  the  parish  of  Livingston,  she  is 
entitled  to  by  inheritance  from  her  mother,  or  compensation  for  any  dam- 
ages sustained  by  the  neglect  of  her  father,  the  defendant.  On  the 
contrary,  the  defendant  is  precluded  from  all  equitable  recourse  for  com- 
pensation for  whatever  amount  he  may  be  compelled  to  pay  under  a  judg- 
ment against  him. 

The  claim  of  the  petitioner  arises  out  of  her  share  in  the  estate  of 
her  mother,  which  she  avers  has  been  administered  npon  by  her  father. 
It  is  only  a  share  of  the  estate  which  she  claims;  the  other  claimants  of 
other  shares  are  not  brought  before  the  Court,  consequently  their  rights 
cannot  be  adjudicated  on  in  this  action.  The  defendant  presents  to  the 
Court  this  situation  of  the  estate  of  the  mother  of  the  plaintiff  for  con- 
sideration. 

[f  the  defendant  pays  the  amount  of  the  share  due  plaintiff,  $3,000, 
with  i nun-eat,  should  he  not  in  equity  be  entitled  to  a  judgment  for  the 
same  amount  against  the  other  heirs  in  the  settlement  of  the  estate?  And 
should  not  the  other  heirs  be  made  parties  to  settle  the  whole  estate  as  is 
required  in  every  Court  of  equity? 

It  is  the  plaintiff  herself  who,  by  her  petition,  brings  this  state  of  the 
facts  of  the  case  before  the  Court,  and  consequently  the  Court  can  pro- 
perly notice  it  to  do  justice  to  all  parties,  which  can  be  done  by  remanding 
the  cause;  even  this  the  counsel  for  the  plaintiff,  in  his  second  brief,  sug- 
gested as  a  proper  course  for  the  Court  See  the  manuscript  amendment 
of  the  brief  made  in  the  handwriting  of  counsel  of  plaintiff,  now  filed 
in  Court. 

Thus,  justice  can  be  done  to  all  parties,  and  all  further  suits  avoided. 
All  the  parties  in  interest  should  be  made  parties  to  the  suit. 

The  counsel  for  defendant  does  not  object  to  the  determination  of  the 
Court  to  hold  suitors  to  correct  pleadings  in  all  actions.  On  the  contrary, 
he  believes  that  an  adherence  to  such  a  rule  will  tend  exceedingly  to 
make  good  lawyers.  It  will  prevent  the  result  which  Tindal,  the  Chief 
Justice  of  the  Common  Pleas  of  England,  said  in  Parliament  "  would 
become  an  unmitigated  evil,  when  the  law  is  made  too  cheap."  Warren's 
Law  Studies,  717. 

Although  the  petition  does  not  state  the  nature  of  the  plaintiff's  title, 
an  affidavit  filed  on  her  behalf,  by  her  husband,  discloses  the  important 
fact  that  it  arose  out  of  the  dissolution  of  the  community  on  the  death 
of  her  mother  (pp.  36,  37  of  the  record)  and  he  obtained  a  commission 
for  taking  the  testimony  of  Rachel  Tucker,  by  whom  he  expected  to 
prove  the  amount  and  value  of  the  property  owned  or  possessed  by  the 
defendant  at  the  dissolution  of  the  community  with  his  late  wife,  and 
that  the  defendant  took  possession  of  and  administered  the  same,  as  also 
the  fruits,  issues  and  revenues  thereof;  that  plaintiff  cannot  safely  go  to 
trial  without  said  testimony  of  Rachel  Tucker.  To  this  affidavit  of  the 
husband  of  the  petitioner,  (pp.  36,  37  of  the  record)  the  defendant  earn- 
estly requests  the  attention  of  the  Court. 

First,  it  proves  that  the  plaintiff  was  not.  and  could  not  be  surprised, 
as  his  counsel  in  his  brief  pretends,  by  the  introduction  of  the  evidence 
by  defendant,  that  there  was  no  estate  inherited  from  the  mother  of  the 
pliuntiff.  It  also  shows  that  the  plaintiff's  counsel  believed  it  requisite  on 
nis  part  to  prove  the  amount  of  property  inherited  by  his  client  from 
her  mother.  It  furthermore  shows  that  it  was  understood  by  the  counsel 
of  plaintiff,  that  a  traverse  was  made  as  to  the  amount  inherited,  and  the 
administration  of  it  This  the  plaiutiff  wished  to  prove.  becniiHe  it  was 
involved  in  the  pleadings;  because  it  was  incumbent  on  her  to  prove  it; 
because  she  could  not  safely  go  to  trial  without  it. 

Now  all  parties  at  the  trial  came  prepared,  an  far  as  was  in  their  power, 
to  prove  the  facts  on  which  the  merits  depended. 

The  affidavit  of  plaintiff  to  obtain  the  testimony  of  Rachel  Tucker  was 
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made  ami  tiled  on  the  221  October,  1861,  and  an  order  was  given  on  the 
w me  day  "  to  take  her  testimony,  to  enable  the  plaintiff  to  safely  go  to 
trinl,  anil  prove  that  the  defendant  took  possession  of  and  administered 
the  property  of  the  plaintiff,  inherited  from  her  mother  at  the  dissolution 
of  the  community.'1    Read  tue  affi  lavit,  pp.  36,  37  of  the  record. 

This  afli  lavit  demonstrates  to  the  Court  that  this  suit  properly  embraced 
the  settlement  of  the  succession  of  the  mother  of  th*  plaintiff,  in  which 
she  avers  iu  her  petition  that  she  hid  a  share;  other  pat  ties  not  before 
the  C  mrt  had  shares  with  h^r,  an  J  should  have  been  made  parties  herein. 

44  It  is  the  coustant  aim  of  a  court  of  equity  to  do  complete  justice  by 
deciding  upon  and  settling  the  rights  of  ail  persons  interested  in  the  sub* 
ject  of  the  suit,  to  make  the  performance  of  the  order  of  the  Court  per- 
fectly safe  to  those  who  are  compelled  to  obey  it,  and  to  prevent  future 
litigation.  For  this  purpose  all  persons  materially  interested  in  the  snl>- 
ject,  ongl  t  generally  to  be  parties  to  the  suit"  Milford's  Pleading,  by 
Morton,  1«9. 

The  succession,  however,  is  before  the  Court  by  the  petition,  for  settle- 
ment as  regards  one  of  the  heirs. 

Will  not,  and  should  not  the  Court  look  into  the  succession  under  the 
pleadings  for  a  settlement  of  it?  From  the  evidence  found  on  the  record 
it  fully  appears  that  the  succession  amounted  to  nothing,  as  there  was  not 
enough  in  it  to  pay  for  the  interment  of  the  mother  of  the  plaintiff,  ac- 
cording to  the  uncontradicted  evidence  of  T.  G.  Davidson,  Esq.  It  is 
certain,  then,  beyond  a  doubt,  that  the  plaintiff  is  justly  entitled  to  noth- 
ing for  hor  share  in  the  succession  of  her  mother.  Yet,  if  the  opinion  of 
the  Conrt,  based  on  technical  pleadings  becomes  a  final  judgment,  the 
plaintiff  recovers  $3,000,  with  interest,  from  1857. 

And  when  the  settlement  of  the  succession  comes  up  before  this  Conrt, 
as  it  possibly  may,  another  set  of  heirs  for  their  share  may  have  judgment 
for  nothing,  because  it  consisted  of  nothing.  A  most  striking  contrast  in 
the  result  in  lawsuits  and  the  administration  of  justice. 

These  facts  are  patent  on  the  record  before  the  Conrt,  and  show  a  case, 
in  the  classical  language  of  Blackstone,  3  Black.  392:  "  where  the  rigor- 
ous exaction  of  extreme  legal  justice  is  hardly  reconcilable  to  conscience. " 
The  reports  of  the  two  cases  hereafter  in  the  Annual  Volumes  of  the 
Reports  of  the  State,  will  offer  nf>  encouragement  to  litigants  in  the  de- 
fence of  their  rights,  and  will  reflect  no  eminent  credit  on  the  administra- 
tion of  justice. 

According  to  the  strict  rnle  of  pleadings  in  courts  of  common  law, 
when  judgment  thereon  is  to  be  rendered,  the  Court  will  arrest  judgment, 
if  from  an  examination  of  all  the  pleadings  in  the  whole  case  it  appears 
that  the  plaintiff  is  not  entitled  to  it,  though  he  may  have  gained  an  ad- 
vantage by  the  incautious  pleadings  of  defendant's  attorney.  3  Black. 
393,  393. 

It  must  be  most  apparent  to  the  Court,  in  this  case,  that  if  the  defen- 
dant is  condemned,  it  must  be  through  the  "inadvertence"  in  the 
pleadings  made  by  his  attorney,  and  the  advantage  obtaiued  thereby, 
without  regard  to  the  facts  at  issue.  3  Black.  395.  All  the  facts  disclosed 
by  the  record,  though  not  stated  in  the  pleadings,  can  be  used  for  the 
defence  by  the  liberal  rule  of  pleading  in  the  Courts  of  Louisrina,  The 
affidavit  now  brought  to  the  notice  of  the  Court  (from  pp.  86,  87  of  the 
record)  is  the  most  unexceptional  disclosure  which  could  be  made  by  the 
plaintiff,  and  it  throws  light  upon  the  whole  oase.  The  defendant  wishes 
that  the  plaintiff  may  have  the  whole  benefit  of  it,  and  obtain  in  full  the 
evidence  as  to  the  amount  of  the  estate  of  her  mother  from  Mrs.  Rachel 
Tucker. 

Well  might  the  counsel  for  the  plaintiff  suggest  that  "  the  judgment 
should  bo  reversed,  as  erroneous,  since  it  is  final  on  the  merits,  when  it 
ought  to  be  at  least  on7v  a  judgment  of  nonsuit;"  (p.  9,  of  his  first  brief.) 
Bat  this  he  has  modified  by  a  manuscript  addition,  **  rather  it  should  be 
remanded,"  etc.  See  the  brief  now  presented,  p.  9,  in  the  handwriting 
of  the  counsel  for  plaintiff. 
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Slilloy  v.  HlUny. 

la  the  brief  of  plaintiff  (p.  9)  it  is  stated:  "He  (the  defendant)  be- 
came liable  as  an  usurper,  though  he  failed  to  take  the  oath  or  give  bond 
as  tutor."  This  acknowledgment,  as  to  the  proper  manner  of  pleading, 
is  all  the  defendant  asks,  for  neglect  of  which  he  prays  the  plaintiff  may 
be  nonsuited. 

But  at  most  the  plaintiff  could  only  be  entitled  to  a  judgment  for  the 
restoration  of  her  share  of  the  property,  for  it  is  not  alleged  to  be  lost  or 
alienated,  or  not  to  be  in  existence,  or  to  have  an  account  rendered  which 
she  may  contest,  which  rras  the  order  given  on  the  filing  of  her  petition, 
according  to  her  prayer. 

The  Court  will  please  excuse  the  extent  of  this  brief.  But  as  its  deci- 
sion will  crenf  a  precedent  of  much  importance,  and  for  froqnent  use,  s 
reason  for  its  length  is  apparent,  independent  of  the  justice  it  claims. 


On  Rehearing. 

Latuuve,  J.  This  action  was  instituted  against  the  defendant  to  compel 
hi  in  to  render  to  his  daughter  an  account  of  tutorship,  or  to  pay  her  the 
sum  of  33,000,  being  the  amount  inherited  by  her  from  her  mother.  A 
judgment  by  default  having  been  rendered  against  defendant,  his  counsel 
moved  to  set  it  aside,  and  that  he  have  leave  to  file  his  peremptory  excep- 
tion of  the  following  tenor: 

"  John  W.  Stilley,  defendant  in  the  above-entitled  cause,  now  appears 
and  asks  to  be  hence  dismissed  with  costs,  because  the  plaintiff  has  stated 
and  shown  no  cause  of  action,  inasmuch  as  defendant  is  not  and  never 
was  the  tutor  of  Sarah  Ann  Stilley,  in  which  capacity  he  is  sued,  and  has 
been  required  to  account  and  answer.  Excepting  thus,  he  asks  for  judg- 
ment accordingly." 

The  plaintiff  subsequently  took  a  rule  upon  the  defendant,  to  show 
cause  why  the  peremptory  exception  filed  after  default  should  not  be 
taken  as  an  answer  to  the  merits.  On  a  hearing,  the  Court  ordered  the 
same  to  stand  as  an  answer,  with  leave  to  defendant  to  file  an  amended 
anawer,  which  was  filed  next  day.  This  answer  was  excepted  to,  and  the 
exception  sustained  in  part 

The  case  proceeded  to  a  trial,  and  a  judgment  was  rendered  against 
plaintiff,  and  she  has  appealed. 

The  plaintiff  adduced  no  proof  in  support  of  her  demand,  and  her 

counsel  contended  before  this  Court  that  plaintiff  was  not  bound  to  prove 

the  allegations  set  forth  in  her  petition,  and  which  were  not  denied  by 

.  the  answer,  and  that  the  capacity  of  the  defendant  as  tutor,  and  which 

was  specially  denied,  was  presumed,  and  required  no  proof. 

The  defendant  is  sued  as  natural  tutor,  to  account  for  his  administra- 
tion, or  to  pay  plaintiff  $3,000.  This  capacity  being  specially  put  at 
issue,  the  plaintiff  was  bound  to  prove  it  to  maintain  her  action  under 
her  allegations;  for  if  the  defendant  be  not  the  tutor,  it  would  take  dif- 
ferent allegations  on  the  part  of  plaintiff  to  sustain  her  action  against 
him.  A  natural  tutor,  though  the  law  does  not  require  him  to  be  con- 
•  firmed  or  appointed  by  the  Judge,  must,  like  all  other  tutors,  take  an 
oath  before  he  can  act  as  such.  C.  P.,  Art.  949.  C.  C,  Art  328.  11  R. 
503.  12  R.  636.  3  A  562.  There  is  no  allegation  in  the  petition,  nor 
proof  in  the  record,  that  the  defendant  ever  acted  as  tutor  of  plaintiff. 

This  case  was  tried  by  a  jury,  who  found  a  verdict  for  defendant*  and 
the  Court  affirmed  it  by  giving  judgment  accordingly. 
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Stilley  v.  StUWy. 


We  ore  of  opinion  that  the  plaintiff  failed  to  make  oat  her  ease;  but,  as 
it  seems  plaintiff's  counsel  mistook  the  law,  we  believe  that  we  should 
render  a  judgment  of  nonsuit  only. 

It  is  therefore  ordered  and  decreed,  that  our  former  judgment  be  re- 
versed, and  that  the  verdict  of  the  jury  and  the  judgment  thereupon  be 
set  aside  and  annulled;  and  it  is  further  decreed,  that  there  be  a  judg- 
ment of  nonsuit  against  plaintiff,  and  that  she  pay  the  costs  in  both 
courts. 


No.  1070.— Miohabl  HyiiAXd  u.  Mbs.  Cathbhine  Rice. 

▲  defendant  cannot  be  forced  to  umr  antil  he  is  informed  with  reasonable  certainty  of  the  aetioa 
of  the  demand  brouejht  again  at  him. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Tkcard,  J. 
Field  &  Schackkford,  for  plaintiff  and  appellee.     Randolph  A  Single- 
ten  and  Marr  4k  Foute,  for  defendant  and  appellant. 

Ilsley,  J.  The  petitioner  in  this  case  represents  that  the  defendant  is 
indebted  to  him  in  the  sum  of  eight  hundred  dollars,  being  the  balance 
doe  him  for  work,  labor  and  materials  rendered  and  furnished  to  her,  at 
her  special  instance  and  request,  by  the  plaintiff,  in  painting,  whitening 
and  whitewashing  her  house  on  Gamp  street,  New  Orleans,  during  the 
months  of  May,  June,  July  and  August,  1865. 

The  defendant  excepted,  alleging  that  she  could  not  with  safety  answer 
to  the  plaintiffs  demand,  until  and  unless  a  bill  of  items  comprising 
plaintiff's  pretended  claim  was  furnished,  and  prayed  that  the  plaintiff  be 
ordered  to  file  bill  of  items  and  charges,  specifically  and  definitely,  and 
that  *he  be  excused  from  answering  until  such  bill  of  items  shall  bt  fur- 
nished. This  exception  was  overruled,  and  the  defendant  then  pleaded 
the  general  issue,  and  the  Court  below,  considering  the  law  and  evidence, 
and  Ike  report  of  the  expert,  to  be  in  favor  of  the  plaintiff,  rendered  judg- 
ment in  his  favor  for  the  amount  claimed,  interest  and  costs. 

The  suit  is  not  upon  a  specific  contract  to  paint,  whitewash,  etc.,  the 
house  referred  to,  for  a  sum  fixed  and  certain;  nor  is  the  plaintiff's  demand 
a  specific  one  for  painting  and  whitewashing.  It  is  a  demand  for  work,  la- 
bor and  materials  in  painting,  whitewashing;  and,  although,  as  was  said  in 
Ledoux  v.  Goza,  2  A.  396,  "  it  is  true  that  our  roles  of  pleading  are  liberal, 
but  we  ought  not  to  extend  this  liberality  so  far  as  to  force  a  defendant  to 
answer,  until  he  is  informed  with  reasonable  certainty  of  the  items  and 
nature  of  the  plaintiff's  claim,  and  we  deem  this  a  case  in  which  the  Judge 
of  the  lower  Court  should  have  stayed  proceedings,  until  the  bill  of  par- 
ticulars called  for  by  the  defendant  was  furnished  by  the  plaintiff. 

The  objections  set  up  in  this  Court  to  the  report  of  the  expert  appointed 
by  the  Court  cannot  be  noticed,  as  it  is  not  properly  presented. 

The  case  must  be  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed,  and  that  the  case  be 
remanded  to  the  District  Court  to  be  proceeded  in  according  to  law,  the 
costs  of  appeal  to  be  paid  by  the  appellee. 
9 
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PiuklniWHi  ▼.  May  sard. 
SO     W> 

JSJS^  No.  6780.— Andbew  J.  Dickinbon  t>.  Wm.  J.  Matnabd. 

20  66 
48  338i 
'      In  an  action  for  vindictive  damages  for  an  unfounded  and  raalicioua  rait,  both  malice  and  want  of 

probable  cause  mast  be  alleged  and  proved  to  entitle  the  part)  to  recover 
Whore  it  is  shown  that  an  attachment  has  wromfully  and  illegally  isnued,  the  party  whose  property 

has  been  attached,  is  entitled  to  recover  the  actual  damages  proved 
The  measure  of  damages  to  be  recovered  on  an  attachment  bond,  is  the  actual  expense  and  lose 

resulting  from  the  levying  of  the  attachment,  including  the  fees  of  counsel,  rendered  la  relation 

to  the  attachment. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  EggtetUm,  J. 
T.  G.  Morgan  and  C.  M.  Bradford  <fc  Land,  for  plaintiff  and  appellee. 
Michel  dt  Koonte,  for  defendant  and  appellant 

Ilsley,  J.  This  is  an  appeal  from  a  judgment,  condemning  the  defen- 
dant to  pay  the  plaintiff  eight  hundred  and  eighty -five  dollars,  with 
interest  and  costs. 

The  judgment  now  appealed  from  was  rendered  as  damages  for  an 
attachment,  alleged  by  the  plaintiff  in  this  suit  to  have  been  wrongfully 
and  illegally  obtained  by  defendant  therein,  and  to  have  been  maliciously 
persisted  in  by  him,  by  means  of  a  suspensive  appeal  never  prosecuted 
from  an  interlocutory  decree,  dissolving  the  attachment  rendered  on  the 
20th  of  February,  1850,  in  the  suit  of  William  "  J.  Maynard  v.  J*,  it*. 
Richardson  et  als,  No.  13,004,"  on  the  docket  of  the  Fifth  District  Court 
of  New  Orleans. 

The  plaintiff  in  this  suit  claims  two  thousand  five  hundred  dollars;  that 
is  to  say,  eleven  hundred  dollars  difference  in  the  value  of  the  female 
slave  attached,  in  consequence  of  her  imprisonment,  three  hundred  dol- 
lars for  the  hire  or  loss  of  her  services  during  her  confinement  in  jail,  and 
eleven  hundred  dollars  as  exemplary  or  vindictive  damages. 

It  appears  from  the  record  in  the  suit,  No.  13,004,  the  defendant  in  this 
suit  had  sued  the  plaintiff,  Dickinson,  as  endorser  of  a  promissory  note, 
for  fourteen  hundred  and  sixty-six  dollars,  and  his  suit  was  prosecuted 
to  judgment 

The  plaintiff  in  that  suit  had  sued  out  an  attachment,  in  virtue  of  which 
a  female  slave  belonging  to  Dickinson  had  been  attached,  and  confined  in 
the  parish  jail  from  the  21st  February  to  the  30th  May,  1859. 

The  attachment  was  dissolved  by  the  Fifth  District  Court,  and  from 
the  interlocutory  decree  the  defendant  took  a  suspensive  appeal,  which  was 
never  prosecuted. 

This  suit  is  in  the  nature  of  an  action  for  a  malicious  prosecution,  and 
in  this  kind  of  action  it  is  well  settled,  that  malice  and  the  want  of  proba- 
ble cause  in  the  original  action,  are  essential  ingredients.  9  Bob.  418. 
6  A.  373.     13  A.  214. 

Malice  is  not  expressly  proved,  and  we  are  not  prepared  to  say  that 
there  was  such  a  want  of  probable  cause  as  necessarily  to  imply  malice. 
The  defendant  certainly  had  a  right  of  action  against  the  plaintiff,  for  he 
obtained  a  final  judgment  against  him,  and  the  circumstances  of  the  de- 
fendant, Dickinson's  residence  and  employment  in  New  Orleans,  were 
not  such  as  to  show  in  defendant  an  utter  absence  of  a  just  cause  for  the 
attachment,  and  his  right  of  appeal  from  the  decree  of  dissolution 
unquestionable. 
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Pickiufton  v.  M«ynar»l. 

The  plaintiff  was  a  young  unmarried  man,  frequently  changing  the 
place  and  character  of  his  employment,  and  speaking  of  seeking  it  in 
other  States,  he  never  haying  remained  twelve  months,  consecutively,  in 
this. 

It  being  shown  that  the  attachment  was  wrongfully  issued,  the  party 
whose  property  was  improperly  attached,  is  entitled  to  recover  the  actual 
damage  proved. 

The  evidence  fails  to  sustain  the  claim  as  to  the  difference  or  deteriora- 
tion of  the  slave's  value,  in  consequence  of  her  illness  from  exposure  while 
detained  in  jail,  nor  does  it  show  that  the  damage  in  this  particular  com- 
plained of,  was  the  direct  consequence  of  the  attachment.  It  is  therefore 
unnecessary  for  us  to  express  an  opinion,  as  to  the  plaintiff's  right  to 
recover  for  that  cause. 

The  plaintiff,  however,  is  entitled  to  recover  the  hire  of  his  slave  for 
the  time  she  was  illegally  detained,  and  he  was  deprived  of  her  use.  The 
constructive  services  were  wholly  rendered  before  the  abolition  of  slavery, 
so  that  we  think  no  question  can  properly  arise  in  this  case  out  of  that 
event.  The  amount  of  the  hire  proved  is  sixty-six  dollars  and  sixty- 
six  cents.  See  Phelps  v.  Coggshall,  13  An.  440.  And  he  must  be  refunded 
the  sum  paid  by  him  for  attorney's  fees,  dissolving  the  injunction — say 
thirty-five  dollars.    9  R.  90.     2  A.  620.     13  A.  440. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered, 
adjudged  and  decreed,  that  judgment  be  and  it  is  hereby  rendered  in 
favor  of  the  plaintiff,  Andrew  J.  Dickinson,  against  William  J.  Mtiynard, 
the  defendant,  for  the  aggregate  sum  of  one  hundred  and  one  dollars  and 
sixty-six  cents,  with  costs  in  both  courts. 

Howelii,  J.  I  cannot  concur  in  the  decree,  allowing  the  wages  of  the 
slave,  as  I  believe  it  to  be  in  conflict  with  the  doctrine  settled  in  the  case 
of  Wainwright  v.  Bridges,  19  A.  234.  The  right  to  the  services  of  the 
slave  grew  out  of  the  right  of  property  in  the  slave,  and  the  greater 
includes  the  less. 

No.  954. — F.  RiOAtJ  et  als.  v.  0.  Baqtjie  et  als. 

In  December,  1SS5.  the  stockholders  of  the  Carondelet  Canal  and  Navigation  Company,  determined 
by  *  two-thirds  vote  to  lease  the  Caoal  Carondelet,  upon  which  the  board  of  director)*  adopted 
reeoratioQ^  settling  the  specifications,  and  providing  that  public  notice  be  given  in  several  cities 
for  a  fixed  time,  inviting  sealed  proposals  for  the  leasing  of  the  canal  according  to  the  specifica- 
tions, reserving  to  themselves  the  ri«ht  to  reject  any  and  all  bids. 

After  the  time  fixed  by  the  notioea  had  expired,  a  meeting  of  the  directors  was  had.  and  the  wnled 
proposals  were  opened,  examined,  and  all  rejeoted.  At  the  $arae  meeting  another  bid  wait  offered, 
and  accepted  by  the  board,  and  a  lease  entered  into  in  accordance  with  the  terms  and  specifica- 
tions, to  which  some  of  the  stockholder*  and  directors  objected,  on  the  ground  that  they  were 
without  authority  10  receive  or  act  on  bid*  under  the  resolution  of  the  stockholders  wit  hoot  a  new 
advertisement:  H'hl— That  the  forrun  to  be  observed,  aid  the  course  pumu^d  in  effecting  the 
lease  were  within  the  control  and  discretion  of  the  board  of  directors;  that  the  adoption  of  one 
mode  did  not  preclude  them  from  after  wards  pursuing  another;  that  the  first  resolution  did  not 
perpetually  bind  them  to  follow  the  formalities  therein  prescribed. 

In  matters  within  the  discretion  of  tne  beard  of  directors  th^ir  sou  If  lawful,  although  d^me-l  erro- 
neous by  some  of  the  members,  will  bind  the  corporators,  and  courts  of  justice  will  not  inwrfeie  to 
control  the  manner  in  which  such  acts  are  performed. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  D"pUtrdier.  J. 
/  Livingston  and  A.  &  M.  Voorhies,  for  plaintiffs.     Cyprien  Dufuur, 
for  defendants. 
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Rlcau  et  als.  v.  Baquie  et  als. 

Howell,  J.  The  plaintiffs  have  appealed  from  a  judgment  sustaining 
a  peremptory  exception,  to  the  effect  that  the  petition  discloses  no  ground 
of  action  on  their  part  against  the  defendants. 

The  parties  on  the  one  side  are  several  directors  and  stockholders  of 
the  Oarondelet  Navigation  Company,  and  on  the  other,  the  president  and 
directors,  as  such,  and  in  their  individual  capacity,  and  the  secretary  of 
the  corporation,  officially  and  individually;  and  the  object  of  the  suit  is 
to  annul  a  resolution  of  the  board  of  directors,  accepting  a  bid  for  the 
lease  of  the  canal,  property,  rights  and  franchises  of  the  company,  and  to 
enjoin  the  parties  from  executing  said  lease. 

The  petition  sets  forth,  that  in  December,  1865,  by  a  two-thirds  vote  of 
the  stockholders,  it  was  determined  to  lease  the  canal;  whereupon,  in 
January  following,  the  board  of  directors  adopted  resolutions  settling  the 
specifications  of  the  lease,  and  providing,  among  othes  things,  for  public 
notices  to  be  given  in  several  cities  for  a  fixed '  time,  inviting  sealed  pro- 
posals  for  the  leasing  according  to  the  specifications,  reserving  the  right 
of  the  board  to  accept  or  reject  any  and  all  bids;  that  at  the  expiration 
of  the  time,  the  board  met  and  only  two  sealed  proposals  had  been  offered; 
one  by  Louis  Gagnet,  who  is  the  secretary  and  a  defendant,  and  one  by 
B.  Saloy,  who  is  a  stockholder  and  a  plaintiff;  that  the  proposal  of  Gag- 
net  for  $150,000,  not  complying  with  the  specifications,  was  rejected,  and 
that  of  Saloy  for  $80,400,  being  under  consideration,  a  discrepancy  was 
found  in  the  amounts  expressed  in  letters  and  figures,  the  former  being 
$80,400,  and  the  latter  $84,000;  whereupon,  at  a  subsequent  meeting,  "  a 
committee  was  appointed  to  confer  with  said  Saloy,  to  ascertain  from  him 
whether  he  would  not  agree  to  increase  the  amount  of  his  bid  by  adding 
to  the  same  the  sum  of  $3,600;"  that  at  another  meeting  the  committee 
reported  Saloy 's  concurrence,  which  report  was  accepted, -and  at  the  same 
meeting  a  second  proposal  was  submitted  by  Gagnet  for  $100  000,  to 
which  objection  was  made,  as  beiug  irregular  and  too  late — the  only  ques- 
tion pending  being  the  acceptance  or  rejection  of  Saloy's  proposal,  and 
that  new  proposals  could  be  allowed  only  after  additional  time  and  publi- 
cations; that  on  a  vote  being  taken,  Saloy's  proposal  was  rejected,  and 
that  of  Gagnet'e  taken  up  for  action,  and  accepted  by  a  majority  vote, 
and  a  resolution  adopted  to  lease  the  canal,  etc.,  to  him;  that  said  pro- 
ceedings are  informal,  illegal  and  injuries  to  the  corporation;  that  had 
new  advertisements  been  given,  larger  and  more  liberal  offers  would, 
without  any  doubt,  have  been  received,  and  had  not  Gagnet,  while  Saloy's 
bid  was  pending,  informed  others  that  it  was  too  late  to  send  in  propcsals, 
other  advantageous  bids,  besides  his,  would  have  been  received;  that  th9 
contract  of  lease  between  the  board  and  Gagnet  is  null  and  void,  because 
accepted  in  violation  of  the  resolutions  by  which  the  lease  was  ordered 
to  be  made;  that  after  the  delay  fixed  for  receiving  proposals,  it  was  too 
late  to  receive  any  others  whatever,  and  the  doing  so  not  only  vio  ate  I 
the  said  resolution,  but  defeated  the  object  of  sealed  proposals;  and  that 
it  is  more  than  questionable,  whether,  without  authorization  from  the 
Legislature,  such  a  contract  of  lease  can  be  entered  into  between  the  cor- 
poration and  third  parties. 

The  argument  of  plaintiffs'  counsel  is  directed  mainly  to  the  right  cr 
power  of  the  corporation  to  lease  their  canal  and  franchises;  but  we  think 
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the  reference  to  this  question  in  the  petition  is  made,,  in  arguendo,  to 
strengthen  their  charge  as  to  the  irregularity  of  the  proceedings,  rather 
than  as  a  ground  of  action,  for  it  is  said  (in  the  language  of  this  aver- 
ment) "  that  on  this  account  it  is  proper  that  the  greatest  precautions 
should  be  had  in  contracting  such  a  lease;"  i.  e.,  the  lease  may  be  made, 
hat  with  the  greatest  precaution.  There  is  no  positive,  substantive  alle- 
gation, denying  the  right  of  the  corporation  to  make  a  lease;  which  it  is 
specifically  stated  that  the  stockholders  by  a  two-thirds  vote  advised  a 
lease,  instead  of  a  loan  to  be  made.  The  cause  of  action— the  reaj  ground 
of  complaint  is,  that  after  adopting  a  resolution  fixing  a  time,  for  receiving 
sealed  proposals,  invited  through  public  notices,  and  after  the  lapse  of 
that  delay,  the  board  of  directors  accepted  a  proposal,  without  again 
pursuing  the  same  forms.  Admitting  their  material  facts,  we  think  their 
conclusions  in  law  are  incorrect,  and  present  no  cause  of  action  against 
the  defendants.  The  forms  to  be  observed,  and  the  course  pursued  in 
effecting  the  lease,  were  within  the  control  and  discretion  of  the  board 
of  directors. 

The  adoption  and  observance  of  one  mode,  did  not  preclude  them 
from  afterwards  pursuing  another,  which  in  their  judgment  is  equally  or 
more  advantageous.  The  first  resolutions  did  not  perpetually  bind  them 
to  follow  the  formalities  therein  prescribed.  See  Angell  and  Ames  on 
Corporations,  pp.  327,  459. 

In  matters  within  the  discretion  of  the  board,  their  acts,  if  lawful,  al- 
though deemed  by  some  to  be  erroneous,  will  bind  the  corporators,  and 
oourts  of  justice  will  not  interfere  to  control  the  manner  in  which  such 
acts  are  performed.    Same  authority,  p.  259.     6  L.  763. 

No  fact  is  alleged,  showing  a  violation  by  the  defendants,  of  any  law  or 
of  any  provision  of  the  company's  charter,  or  the  acquired  rights  of  any 
party. 

The  sealed  proposals  were  rejected  under  the  reserved  right  of  the 
board,  after  which  it  was  within  their  power  to  accept  proposals  in  any 
manner  satisfactory  to  themselves. 

Judgment  affirmed,  with  costs. 

Petition  for  a  Rehearing,  by  plaintiffs. — The  plaintiffs  respectfully  call 
the  attention  of  the  Court  to  that  part  of  the  decision  which  argue*  that 
they  have  not  sufficiently  alleged  the  nullity  of  the  lease,  so  as  to  bring 
up  the  question  of  the  legal  incapacity  of  the  board  of  directors  in  that 
respect 

As  that  was  the  burden  of  the  plaintiffs'  whole  brief,  and  relief  was 
asked  only  upon  that  ground,  we  now  suggest  that  the  Court  should  either 
have  decided  the  point,  or,  declining  to  decide  it,  have  made  a  reservation 
of  the  matter  in  the  decretal  part  of  the  judgment. 

The  plea  of  res  judicata  may  be  filed  below,  if  we  are  driven  to  institute 
another  suit  to  demand  the  nullity  of  the  lease,  upon  the  ground  that  the 
hoard  had  no  authority  under  the  charter  to  enter  into  this  contract. 
And  as  the  decree,  and  not  the  reasons  for  judgment,  will  have  to  be  con- 
sidered in  that  event,  we  apprehend  danger  from  that  quarter. 

We,  therefore,  respectfully  ask: 

lab  That  the  Court  will  reconsider  the  question,  whether,  under  all  the 
allegations  of  fact  in  the  petition,  the  question  of  the  authority  of  the 
hoard  is  not  substantially  raised.  Matters  of  law  and  legal  propositions 
need  not  be  stated  in  a  petition,  for  that  would  render  it  argumentative. 
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Oldham  vs.  Croghan,  3  N.  S.  521.  Hodge  vs.  Easton,  5  N.  S.  59.  Flor- 
ence vs.  Nixon,  3  L.  292.     (J  M.  402,  Gravier  vs.  Livingston.) 

But,  should  the  Court  be  of  opinion  that  its  ruling  on  this  subject- 
matter  has  not  been  too  technical,  then  we  suggest: 

2d.  The  propriety  of  amending  the  decree  reudered  so  as  to  reserve  to 
the  plaintiffs  the  right  in  the  future  to  test  the  absolute  nullity  of  the 
lease,  ou  the  ground  of  the  total  want  of  authority  on  the  part  of  the 
board  of  directors  to  enter  into  such  contract. 

It  would,  undoubtedly,  subserve  the  purpose  of  justice,  that  not  having 
been  heard  on  that  matter,  a  reservation  be  decreed  to  protect  them 
against  any  eventuality  in  that  respect 

Rehearing  refused. 


No.  1116. — Marius  Martin  v.  John  Thornhill. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Th6ara\  J. 
Buchanan  <£  QUmore,  for  plain  tiff  and  appellee.   Earrison  <&  Hunton, 
for  defendant  and  appellant. 

Ho  well,  J.  This  suit  grows  out  of  the  same  transaction,  and  presents 
the  same  facts  and  points  as  are  involved  in  the  case  of  Tompkins  v. 
Tliomhill,  just  decided,  and  for  the  reasons  therein  given  the  judgment  is 
affirmed. 

No.  988.— -J.  B.  B.  Psoouii,  Agent,  v.  L.  C.  Pebbet,  Administrator. 

In  an  injunction  rait  where  judgment  lor  damages  is  rendered  against  the  plaintiff  and  bis  surety, 
and  the  plaintiff  alone  appeals,  the  appeal  will  be  dismissed,  unless  the  surety  is  made  a  part/ 
thereto. 

APPEAL  from  the  District  Court,  Parish  of  St.  Charles,  Beauvais,  J. 
A.db  M.  Voarhies,  for  plaintiff  and  appellant    A,  Lavisson,  for  de- 
fendants and  appellees. 

Howell,  J.  This  is  an  action  to  enjoin  and  annul  a  judgment,  in 
which  the  petition  and  demand  of  plaintiff  were  dismissed,  and  he  and 
his  surety  condemned  in  damages,  from  which  plaintiff  alone  appealed, 
without  making  his  surety  a  party. 

It  was  indispensable  to  the  consideration  of  the  appeal,  that  the  surety 
on  the  injunction  bond  should  have  been  brought  before  this  Court 
3  A.  318.    See  12  B.  203;  4  A.  577;  11  A.  409. 

It  is  therefore  ordered  that  this  appeal  be  dismissed,  at  the  costs  of 
appellant. 


No.  1033. — Clark  &  Brisbin  v.  Francis  Bouvatn  &  Wm.  H.  Lewis. 
John  Ermon,  Warrantor. 

The  doctrine  is  well  settled,  that  a  party  taking  a  pledge  in  writing  with  authority  to  sell  the  thing 
pledged.  Is  limited  in  his  authority  to  sell  the  articles  mentioned  tn  the  act  ot  pledge:  but  where 
the  evidence  ehows  that  he  has  authority  to  sell  all  the  materials  in  a  curtain  building,  which 
contains  the  articles  he  has  in  pledge,  mixed  with  others  belonging  to  the  pledgor,  the  sale  is 
valid  and  binding. 

'Where  evidence  has  been  received  without  objection  on  points  not  presented  by  the  pleadings,  the 
parties  are  bound  by  it 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Dnplnnti«r%  J. 
Marr  A  Foide,  for  appellant.    K  Filleul,  for  appellees,     W*  H.Pa& 
ton,  for  warrantor. 
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Brief  of  Warrantors,  *  *  *  On  the  24th  March, 

1853,  John  Ermon  loaned  plaintiffs  twenty-fire  hundred  dollars,  and 
took  two  notes  of  twelve  hundred  and  fifty  each,  and  on  same  day  took 
act  of  pledge  to  secure  the  payment  of  the  same.  These  notes  were  not 
paid,  bat  on  1st  November,  1861,  Clark  &  Brisbin  executed  Urtiim  their 
note  for  $2,532  50,  with  eight  per  cent,  interest  from  date — being  for 
same  consideration,  the  articles  pledged  (with  some  others  added)  were 
removed  to  No.  19  Commercial  Place,  and  most  of  the  type  and  material 
promiscuously  mixed. 

The  city  was  captured  April  29, 1862,  and  under  General  Butler's  orders 
all  who  did  not  renew  their  allegiance  were  required  to  furnish  a  schedule 
of  their  property  and  surrender  the  same. 

Ou  the  1st  September,  1862,  W.  J.  Hammond,  at  the  request  of  Clark 
k  Briabin,  took  an  inventory,  for  purpose  of  transferring  these  articles 
under  military  order. 

Ckrk  &  Brisbin  left  this  city  on  the  19th  May,  1868,  under  military  or- 
der; but  before  leaving,  and  wishing  to  secure  their  property  from  con- 
fiscation, and  wishing  to  pay  their  debts  with  it  (certainly  an  honorable 
act),  they  placed  ail  the  material  in  the  possession  of  Ermon,  gave  him 
the  key  of  the  store,  requested  him  to  pay  the  rent  then  due,  $900,  to 
Mrs.  Eustis.  and  such  rents  as  mi^ht  afterwards  fall  due,  which  payments 
he  made.  Mr.  Clark  then  went  with  Ermon  to  Buckner's  store,  and  there 
in  the  presence  of  Buckner  and  Ermon,  said  that  Ermon  had  a  mortgage 
on  the  establishment,  printing  materials,  etc.,  and  that  he,  Clark,  wanted 
to  settle  the  rent  due,  and  that  Mr.  Ermon  paid  him  the  rent  due  up  to 
that  time,  and  rents  afterwards  accruing,  and  Clark  then  and  there  gave 
Buckner,  the  witness,  fully  to  understand  that  Ermon  was  authorized  to 
sell  the  materials,  pay  the  rents;  also  to  pay  what  was  due  to  him,  Ermon. 
Ermon  paid  me  the  rents,  kept  the  keys  for  five  or  six  months,  and  when 
the  material  was  sold  he  returned  me  the  keys. 

In  March,  1864,  the  presses  and  material  were  advertised  for  sale,  and 
on  2d  April,  1864,  they  were  sold  to  defendants  for  $8,000;  cash  $100, 
and  three  notes  of  $966  66,  payable  at  six,  twelve  and  eighteen  months, 
interest  eight  per  cent,  after  due.  The  press  and  material  were  in  a  low, 
damp  room,  19  Commercial  Place,  not  used  for  four  years,  and  in  bad 
conilition;  and  were  sold  for  their  value. 

A  statement  of  the  account  between  John  Ermon  and  Clark  &  Brisbin, 
is  thus: 

Class.  &  Bbisbin Dr., 

To  John  Ekmon: 
1861. 
Nov.  2. — To  your  note  due  this  day,  secured  by  act  of  pledge.  .$2,532  80 

To  interest  eight  per  cent,  to  April  2,  1864, 489  52 

To  rents  paid  Buckner, 675  00 

To  Advertising  Picayune 2  00 

$3,698  82 

1862. Ck. 

April  2. — By  proceeds  on  six,  twelve  and  eighteen  months, 

$3,000,  discount  off  $200 $£,860  00 

Due  Ermon,  April  2,  1864 $898  82. 

Such  are  the  facts.  There  are  certainly  no  equities  to  be  asked  for  by 
Clark  &  Brisbin  of  John  Ermon,  as  they  are  yet  his  debtors  in  the  sum  of 
9898  82,  and  interest  for  three  years;  nor  will  the  rigid  principles  of  law 
aid  them. 

1st  This  is  a  controversy  between  plaintiffs  and  John  Ermon,  called 
in  warranty.  No  creditors  or  third  persons  appear  to  contest  the  acts  of 
pledge. 

2d.  Thp  first  authentic  act  of  pledge,  dated  March  24,  1858,  certainly 
/covered  all  the  printing  materials  therein  named. 
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3d.  There  were  materials  afterwardB  purchased.  They  were  included 
in  the  second  act  of  pledge  (verbal).  All  the  material  were  delivered  to 
Jolin  Ermon,  with  the  key  of  the  store,  and  authority  given  him  by  the 
owners  to  sell  the  same,vpay  the  rents,  and  nay  what  was  due  Ermon. 
John  Ermon  had  actual  possession  of  all  the  articles  from  May  19th,  1863, 
th«  time  Clark  &  Brisbin  left  the  city,  up  to  April  2d,  1864,  the  day  df 
sale,  on  which  d»iy  they  were  sold  under  instructions  of  Clark.  (See  tes- 
timony of  Bnckner.) 

Pledges  of  movables  may  (not  shall)  be  made  by  private  writing  anfl. 
actual  delivery,  and  if  so  made  shall  be  valid  against  creditors,  etc.  Acts 
1835,  p.  348,    Phillips' Digest,  p.  405. 

The  law  only  requires,  in  cases  where  creditors  are  contesting,  that  the 
pawn  or  pledge  should  be  by  written  act.     C.  C,  Art.  3124,  3125. 

The  Civil  Code,  Art.  3123,  requires  that  the  debtor  wishing  to  pawn  a 
claim  or  note  on  another  person,  must  make  a  transfer  of  it  in  the  act  6i 
pledge,  endorse  and  deliver  it. 

Ou  this  Article,  in  9th  An.  page  539,  the  Court  decides:  "  That  as  the 
bills  were  not  endorsed  as  required  by  C.  C,  Art.  3123,  the  syndic  can- 
not, upon  a  mere  formality  of  this  sort  disturb  the  act  of  pledge,  as  the 
good  faith  of  the  transaction  was  not  impeached,  nor  showed  any  injury 
to  creditors." 

The  syndic  is  the  assignee  of  an  insolvent's  estate,  and  representing 
creditors.  If  he  could  not  impeach  the  act  of  pawn  for  want  of  form, 
how  can  Clark  &  Brisbin,  who  have  never  had  the  misfortune  to  require 
the  services  of  a  syndic? 

If  there  were  creditors  contesting,  the  full  compliance  with  the  formal- 
ities of  law  might  be  required.  3  Martin's  Rep.  523.  Story  on  Bailments, 
sec.  290. 

If  the  contract  was  made  in  good  faith  it  cannot  be  annulled,  although 
injurious  to  creditors.    C.  C,  Art.  1895,  1940,  1973,  1974. 

I  ask  your  attention  to  the  good  faith  and  liberality  of  Ermon,  called 
in  warranty  on  the  24th  day  of  March. 

A.  D.,  1858,  he  loaned  them  iu  cash  $2,500.  On  the  day  of  sale,  April 
2d,  1864,  they  owed  him  $3,698  52.  If  you  confirm  the  judgment,  they  will 
still  owe  him  $898  92.  If  you  reverse  the  judgment  and  order  the  resto- 
ration of  the  articles  on  a  judgment  for  their  value,  it  will  leave  Ermon's 
estate  as  their  creditor  in  the  sum  of  $3,698  52,  with  but  little  hope  of 
recovery. 

Hyman,  C.  J.  Plaintiffs  seek  to  recover  a  printing  press,  and  other 
printing  materials,  which  they  alleged  to  belong  to  them,  and  to  be  in  the 
possession  of  defendants. 

They  prayed  that  defendants  be  ordered  to  restore  this  property  to 
them,  or  in  ease  of  failure  to  restore  it,  that  they  have  judgment  against 
defendants  for  the  value  thereof. 

Defendants,  in  answer,  claimed  title  to  the  property,  in  virtue  of  a  Bale 
made  to  them  in  April,  1864,  by  J.  Ermon,  whom  they  called  in  warranty, 
fomon,  in  his  answer  to  the  call  in  warranty,  admitted  the  sale  to  defen- 
dants, and  averred  that  he  had  a  right  to  sell  the  property  by  a  pledge  of 
it  to  him  made  by  plaintiffs' in  March,  1858. 

It  appeal's  from  the  evidence  adduced,  that  plaintiffs,  who  pursued  the 
avocation  of  job  printing,  pledged,  by  written  act,  on  24th  March,  1858, 
the  materials  which  they  used  in  carrying  on  their  business  to  Ermon, 
(giving  him  authority  to  sell  them  in  such  manner  as  he  might  deem 
proper)  but  kept  possession  of  the  same  until  May,  1863,  when  they  de- 
livered them  £q  him,  together  with  other  printing  materials  which  they 
acquired  since  making  the  act  of  pledge,  declaring  at  the  time  of  detivesy 


iNEW  OBLEANS,  JANUABY,  1#>8.  7? 

Clark  Jfc  Brtobln  v.  Bo u vain  k  Lewis. 

that  they  were  going  to  leave  the  city,  and  that  he  had  a  mortgage  on  the 
establishment,  the  printing  materials,  and  that  he  was  fully  authorized  to 
sell  and  dispose  of  them. 

Ermon  thereon  paid  for  plaintiffs,  at  their  request,  the  rent  owing  by 
them  to  the  owner  of  the  house  in  which  were  the  materials,  and  rented 
the  house  for  himself  from  the  owner  until  he  could  dispose  of  them. 
He  advertised  all  the  materials  for  sale,  and  on  the  2d  April,  1864,  sold 
them  to  defendants  for  83,000,  this  amount  being  less  than  that  owing  by 
plaintiffs  to  him. 

Plaintiffs  claim  in  this  suit  only  the  materials  which  they  bought  since 
24th  March,  1858,  the  date  of  the  pledge  to  Ermon,  and  contend  that  as 
they  were  not  pledged  to  him,  he  had  no  right  to  sell  them  under  the  act 
pledging  other  property. 

This  position  cannot  be  gainsaid,  but  the  evidence  is,  that  Ermon  had 
authority  to  sell  the  materials  that  were  in  plaintiffs'  establishment,  in 
Hay,  1863,  and  that  he  sold  them  to  defendants. 

Plaintiffs  abandoned  their  occupation,  ceased  renting  the  house  in 
which  their  materials  were,  and  assented  that  Ermon  should  rent  the 
house,  thus  giving  the  appearance  that  Ermon  was  the  owner  of  property 
therein.  Such  conduct,  on  the  part  of  the  plaintiffs,  might  well  raise  the 
question  (if  there  was  no  evidence  of  authority  in  Ermon  to  sell)  whether 
plaintiffs  could  recover  from  defendants. 

Plaintiffs  contend  that  the  answer  of  Ermon  was  conclusive  against  him, 
because  he  relied  therein  in  the  pledge  of  24th  March,  1858,  as  his  autho- 
rity to  sell  the  materials,  and  that  he  could  not  depend  on  other  authority 
than  that  alleged.  The  evidence  of  other  authority  than  that  in  the  act 
4>f  pledge  was  introduced  without  objection,  and  parties  are  bound  by 
evidence  so  received  on  points  not  presented  in  the  pleadings. 

Judgment  in  the  District  Court  was  rendered  in  favor  of  defendants 
and  warrantor,  without  prejudice  to  their  right  of  wanamty,  if  any,  against 
Ermon. 

Let  the  judgment  of  the  District  Court  be  affirmed,  and  let  plaintiff, 
who  is  appellant,  pay  cost  of  appeal 

No.  6882. — John  Grace  v.  Frank  Vondkr  Haas. 

Where  the  proof  shows  that  a  house  bw  betn  leased  for  one  month  at  a  fixed  prioe,  and  one-half  of 
the  amount  paid  in  advance,  and  the  lessor  leasee  the  house  to  another  party,  and  puts  him  in 
possession  before  the  end  of  the  month,  the  Court  will  award  sueh  damages  to  the  first  lessee  as 
the  proof  shows  that  he  has  sustained  by  the  violation  of  the  lease  by  the  lessor. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
/.  Van  Dalson,  for  plaintiff  and  appellee.     V.  F.  <£  /.  B.  Cotton,  for 
defendant  and  appellant 

Boporter. — The  following  opinion  was  rendered  by  the  Judge  of  the 
District  Court: 

The  proof  shows  that  defendant  rented  a  house  to  plaintiff  at  920  per 
month,  from  16th  December,  1858,  and  received  half  a  month's  rent  (910)  in 

10 
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advance;  no  particular  day  was  fixed  for  moving  into  the  hotine,  and  the 
lease  was  complete  for  one  month,  and  not  for  a  half  month  only,  the  agent 
of  plaintiff  iuforming  defendant  that  it  would  make  no  difference  when 
plaintiff  would  move  into  the  house,  as  his  rent  would  be  secure  to  him. 
He  did  not  reserve  to  himself  the  right  to  annul  the  lease,  if  the  house  was 
not  occupied  at  the  expiration  of  the  half  month. 

One  witness  says  that  the  house  was  to  be  taken  possession  of  on  15th 
December,  but  he  evidently  referred  to  the  date  when  the  lease  should 
begin.  The  admission  confirms  this,  which  says  plaintiff  was  to  move  in 
as  soon  as  possible;  confirming  the  testimony  of  Hutchinson,  plaintiff,  by 
the  agreement  and  payment,  had  a  right  to  the  house  for  one  month  at 
least.     The  prool  does  not  show  a  contract  for  a  year. 

Defendant  was  made  aware  that  plaintiff's  family  was  not  in  town,  but 
was  expected  from  one  to  three  or  four  weeks. 

Plaintiff  has  proven  only  $30  paid  out  by  him,  of  which  he  had  to  pay 
$8,  if  he  had  obtained  the  house,  leaving  a  balance  of  $22. 

The  same  amount  is  attained  by  another  witness,  to  wit:  $28  paid  the 
carmen,  and  $6  to  move  to  defendant's  house,  leaving  $22.  To  this,  add 
the  $10  paid  on  rent  and  we  have  $82  paid  out  by  plaintiff  by  the  fault 
of  defendant;  to  which  may  also  be  added  the  difference  in  the  rent  for 
the  half  month,  to  wit:  $2  50. 

No  other  damages  ore  proven;  but  this  sum  ($34  50)  I  think  plaintiff  is 
entitled  to  a  judgment,  both  in  law  and  equity. 

Defendant,  having  made  such  a  bargain,  should  not  have  become 
alarmed  so  soon.  He  should  have  waited  the  month,  or  at  least  not  given 
it  to  another  before  the  expiration  of  the  month. 

It  is  therefore  ordered,  that  plaintiff  recover  of  defendant  $34  50  and 
costs. 

Labatjve,  J.  The  plaintiff  demands  of  the  defendant  $520,  as  damages 
for  the  violation  of  a  contract  of  lease,  to  commence  on  the  15th  of  De- 
cember, 1859,  at  the  rate  of  $20  per  month;  one-half  of  the  first  month, 
to  wit:  $10,  was  paid  in  advance. 

The  answer  is  a  general  denial. 

The  Court  below,  after  hearing  the  evidence,  gave  judgment  for  plain- 
tiff for  $35  50  and  costs. 
.    The  defendant  appealed. 

The  contract  of  lease  was  entered  into  on  the  9th  of  December,  1859; 
the  plaintiff  was  represented  by  an  agent,  who  made  the  defendant  aware 
that  plaintiff's  family  was  not  in  town,  but  was  expected  to  arrive  here 
shortly,  perhaps  in  one,  two,  three  or  four  weeks,  but  deeming  that  that 
made  no  difference,  as  the  rent  was  secure,  and  when  Grace's  family  ar- 
rived, they  would  at  once  go  into  the  house.  The  defendant  rented  the 
house  on  the  4th  of  January,  1860,  and  on  the  same  day  plaintiff  arrived 
with  his  family  and  furniture,  and  found  the  house  rented,  and  in  the 
possession  of  another  lessee. 

We  are  satisfied  that  the  evidence  and  circumstances  of  the  case,  fully 
authorized  the  judgment  appealed  from. 

For  the  reasons  assigned  by  our  learned  brother  below,  his  judgment 
is  affirmed,  with  costs. 

Howell,  J.,  recused. 
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No.  835. — John  Whekleb  v.  Joseph  Maillot  k  Co. 

The  presumption  of  law  ie,  that  the  holder  of  »  promissory  note  hie  aoqnired  It  In  good  faith,  and 
the  burden  of  proof  ie  on  the  party  disputing  the  ownership,  to  ehow  that  the  holder  did  not 
acquire  it  in  good  faith. 

Votiee  of  diahonor  of  a  promissory  note,  eerred  in  dno  time  on  a  partnership,  la  nttoient  to  fix  the 
responsibility  both  on  the  partnership  and  the  individual  members  thereof. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Hyams,  Labatt  <&  Jonas,  for  plaintiff  and  appellee.    Race  dt  Foster, 
for  defendant  and  appellant 

Hyman,  G.  J.  N.  C.  Selby  gave  his  note,  payable  to  the  order  of  Joseph 
Maillot  k  Co.,  who  endorsed  it  in  blank. 

Before  maturity,  it  was  held  and  owned  by  the  "  State  Savings  Associa- 
tion," which  caused  it  to  be  presented  and  protested  for  non-payment  on 
its  maturity.  The  plaintiff,  obtaining  the  note  after  its  maturity,  brought 
suit  thereon  against  Joseph  Maillot,  one  of  the  partners  of  the  firm,  and 
recovered  judgment  against  him  for  its  amount,  with  interest  and  cost. 

Maillot  has  appealed  from  the  judgment 

He  contends  that  the  endorsement  of  the  partnership  name  was  made 
by  John  Benson,  one  of  the  members  thereof,  for  accommodation;  that 
the  firm  was  not  established  for  such  purpose,  and  that  Benson  could  not 
thus  bind  it;  and  further,  that  the  consideration  for  which  the  note  was 
given,  had  failed. 

Whatever  rights  the  association  had  against  maker  and  endorsers  of 
the  note  are  in  the  plaintiff,  who  is  a  subsequent  holder  of  the  note  to 
the  association,  and  no  other  defence  can  be  validly  set  up  against  him 
but  what  could  be  urged  against  the  association. 

The  presumption  in  law  is,  that  the  holder  of  a  note  acquired  it  in  good 
faith,  and  for  the  defendant  to  make  valid  his  defence,  he  must  show  that 
the  association  did  not  acquire  the  note  in  good  faith. 

No  evidence  has  been  adduced  to  such  effect 

Defendant  further  argues  that  the  notice  of  the  dishonor  of  the  note 
should  have  been  given  to  him  individually. 

Notice  of  dishonor  of  a  note,  served  in  due  time  on  a  partnership,  is 
sufficient  to  fix  the  responsibility,  both  of  the  partnership  and  the  mem- 
bers thereof,  when  demand  has  been  properly  made. 

Let  the  judgment  be  affirmed,  and  let  the  defendant  pay  the  cost  of  this 
appeal 

Howhlxj,  J.,  recused. 

No.  903.— John  J.  Miches  v.  A.  Brown  k  Co.  et  al. 

Where  a  commercial  Arm  is  sued  on  a  not© drawn  by  the  oompanj  after,  the  dilution  of  the  firm, 

citation  aerred  on  the  agent  of  one  of  the  nartner*.  is  not  sufficient  to  bring  the  Arm  into  court, 

although  it  be  made  at  the  former  place  of  bueineeftof  Ch*  firm. 
As  agent  cannot  stand  fa  judgment,  or  defend  suite  in  oourt,  without  express  and  special  authority 

from  hia  principal.    0.  C.  29G8. 
A  Judgment  founded  on  a  defective  citation,  ie  nnll  and  void. 
Where  a  judgment  of  th#»  lower  Court  has  b*en  declared  null  on  appeal,  on  the  ground  of  defectlvw 

citation,  the  ease  will  be  remanded  at  the  cost*  of  the  appellee* 

APPEAL  from  thi>  Sixth  District  Court  of  N*-w  Orleans,  Duplantier,  J. 
Durant  <ft  //or //or,  and  Hftrnor  <ft  Benedict*  for  plaintiff  and  appellee. 
Qark  and  Bayne%  for  defendant  and  appellant 
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Taliapebro,  J.  The  plaintiff  sues  the  firm  of  A.  Brown  &  Co.,  as 
makers,  and  T.  S.  Powell  &  Co.,  as  endorsers  of  a  promissory  note  for 
the  sum  of  seven  hundred  and  fifty  dollars,  with  interest. 

Judgment  was  rendered  in  the  Court  below  in  favor  of  the  plaintiff 
against  A.  Brown,  a  member  of  the  firm  of  A.  Brown  &  Co.,  and  against 
the  endorsers,  in  solido. 

From  this  judgment  A.  Brown  alone  appeals. 

The  only  question  presented  is  as  to  the  legality  of  citation. 

The  citation  was  addressed  to  A.  Brown  &  Co.,  and  also  to  T.  S.  Powell 
&  Co.,  and,  in  all  other  respects,  appears  to  have  the  requisites  of  a  legal 
citation.  The  sheriff's  return  on  the  citation,  addressed  to  A.  Brown  k 
Co.,  reads  as  follows: 

"Received,  January  29th,  1866.  On  the  31st  day  of  January,  1866, 
served  copy  of  the  within  citation,  accompanying  on  defendant  at  320 
Magazine  street,  by  leaving  the  same  into  the  hands  of  J.  F.  Paul,  chief 
olerk  of  the  firm  of  Brown  &  Co.,  a  free  person,  apparently  over  the  age 
of  fourteen  years,  residing  at  the  said  domicil,  and  whose  name  and  other 
facts  connected  with  this  service,  I  learned  by  interrogating  him,  the  de- 
fendant being  absent  from  home  at  the  time  of  said  service." 

(Signed)  "  John  Hectob,  Deputy  Sheriff." 

A  judgment  by  default  was  taken  against  A.  Brown  &  Co.,  on  the  12th 
of  February,  1866.  On  the  15th  of  that  month,  John  F.  Paul,  by  coun- 
sel, filed  an  "application,"  as  it  is  styled,  asking  that  the  judgment  by 
default  be  set  aside,  stating  that  A.  Brown  &  Co.  have  no  commercial 
domicil  here,  and  that  he  has  no  authority  to  accept  service  of  any  petition 
or  citation,  and  that  A.  Brown  &  Co.  cannot,  by  him,  be  brought  into 
court. 

On  trial  of.  the  case  afterwards,  Paul  was  introduced  as  a  witness  by 
defendants.  He  testified  that  A.  Brown  &  Co.  were  not  then  in  business 
in  New  Orleans;  that  they  were  not  in  business  there  in  January;  that 
they  had  not  been  in  business  in  New  Orleans  since  the  30th  of  Septem- 
ber, 1865;  that  they  had  no  store  or  commercial  domicil  in  New  Orleans  at 
the  time  the  suit  was  brought;  that  Brown  lived  at  Natchez,  where  the 
note  was  dated;  that  the  house  or  firm  of  A.  Brown  &  Co.,  was  dissolved 
in  September,  1865;  that  he  hail  been  keeping  the  house  for  a  year  and  a 
half;  that  the  establishment  was  at  320  Magazine  street;  that  Andrew 
Brown  owns  the  property  in  which  witness  carried  on  business.  This 
witness  stated  that  he  "  had  a  power  of  attorney  from  them  in  January; 
never  since."  And  afterwards,  on  cross-examination,  he  said  "that  be 
held  a  power  of  attorney  from  Andrew  Brown,  of  the  firm  of  A.  Brown 
&  Co."  This  was  produced.  It  is  a  notarial  act,  dated  14th  of  October, 
1865. 

This  act  specifies,  among  various  powers  granted  to  Paul,  that  he  may 
"ask,  demand,  sue  for,  recover,  receive,  etc.,  all  moneys,  goods  and  ef- 
fects due  him.  To  appear  in  all  courts  of  law  or  equity,  there  to  do  and 
prosecute  as  occasion  shall  require,  or  to  compromise,  compound  and 
agree  in  the  premises  by  arbitration,  or  otherwise,  as  the  said  attorney 
shall  in  his  discretion  think  fit;  and  generally,  to  do  and  perform  all  aod 
whatever  shall  or  may  be  required  and  necessary  in  the  premises,  as  fully, 
amply  and  effectually  to  all  intents  and  purposes,  with  the  same  force  and 
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validity,  as  he  the  said  constituent  could  or  might  do,  if  personally  present. " 

There  is  no  evidence  in  the  record,  showing  that  any  public  notice  was 
ever  given  of  the  dissolution  of  the  commercial  partnership  of  A.  Brown 
k  Co.,  and  none  whatever  that  notice  of  that  event  was  ever  given  to  the 
plaintiff;  or  that  he  had  knowledge  of  it  when  he  instituted  suit,  The 
cause  seems  to  have  been  regularly  set  for  trial,  and  the  trial  gone  iuto 
without  its  being  required  by  defendant,  that  the  exception  to  the  citation 
should  previously  be  disposed  of. 

As  a  witness  in  the  case,  J.  F.  Paul  said:  "  There  was  no  notice  gfrven 
to  plaintiff  of  the  dissolution  of  that  firm  (Andrew  Brown  &  Co.)  that  I 
know  of;  don't  know  that  any  public  notice  was  given  of  the  dissolution 
of  that  firm;  don't  think  that  they  could  have  been  given  without  my 
knowledge;  I  have  no  interest  in  the  firm;  I  was  a  clerk  of  the  firm." 
And  again,  when  questioned  in  relation  to  Brown's  property,  and  the 
nature  of  his  business  relations  with  Brown,  the  same  witness  said:  "  I 
transact  all  his  (Brown's)  business  for  him  here.  I  hold  a  power  of  attor- 
ney from  A.  Brown  to  do  that  business. " 

The  citation  is  directed  to  A.  Brown  &  Co.  It  was  served,  as  the  return 
recites,  at  the  house  or  store  where  the  business  of  the  firm  had  been 
conducted,  and  upon  •■  J.  F.  Paul,  chief  clerk  of  Drown  t&  Co"  and  who 
was,  at  the  time  of  the  service,  the  agent  and  attorney  in  fact  of  Andrew 
Brown,  then  absent  from  the  State.  It  appears  that  Andrew  Brown  lived 
at  Natchez,  Miss.,  doing  the  business  operations  of  the  firm  of  A.  Brown 
&  Co.  in  New  Orleans,  and  there  is  nothing  showing  that  he  ever  lived  in 
New  Orleans.  It  is  not  established  that  Paul  was  the  clerk  or  agent  of 
the  firm,  at  the  time  this  suit  was  instituted  against  it.  His  own  testi- 
mony is  clearly  to  the  effect  that  he  was  not.  He  was,  however,  at  that 
time,  the  agent  and  attorney  in  fact  of  Andrew  Brown.  The  mandate 
introduced,  grants  a  few  special  powers,  but  among  them  we  do  not  find 
the  power  to  defend  suits.  He  is  clothed  with  no  power  that  seems  suffi- 
cient to  authorize  the  service  of  citation  up  jh  him.  To  represent  his 
principal,  as  defendant,  is  not  a  power  of  mere  administration.  Such  a 
power,  it  was  laid  down  by  Judge  Slidell,  in  Fusilier  v.  Robin,  4  A.  p.  61, 
can  result  only  from  the  express  terms  of  the  instrument,  or  from  an 
implication  so  clear  as  to  be  irresistible.     C.  C,  Art  2966. 

From  all  the  facts  of  the  case,  we  conclude  that  the  citation  was  insuffi- 
cient, and,  consequently,  that  the  judgment  is  without  effect. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed,  and  that  there  be  judg- 
ment rendered  in  favor  of  the  defendant,  the  plaintiff  and  appelle  paying 
costs  in  both  courts. 

Petition  for  a  Rehearing,  by  plaintiff  and  appellee. — The  plaintiff  respect- 
fully prays  for  a  rehearing  in  this  cose,  to  correct  a  clerical  error  in  the 
decree  entered. 

The  judgment  reverses  the  decree  of  the  lower  Court,  owing  to  there 
being  no  legal  service  of  citation,  and  the  defendant  not  having  been 
brought  properly  before  the  Court,  and  renders  judgment  in  favor  of 
dtfendant. 

We  respectfully  submit  that  no  final  judgment  can  be  rendered  herein, 
unless  the  parties  are  before  the  Court;  if  they  are,  plaintiff  is  entitled  to 
a  jndgment,  the  evidence  fully  supporting  his  demand;  if  thoy  are  not, 
the  only  decree  can  bo  one  of  dismissal  or  nonsuit. 
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-  .Howell,  J.  A  rehearing  lifts  been  granted  in  this  case  to  correct  the 
decree. 

The  judgment  of  the  lower  Court  was  reversed,  because  no  legal  cita- 
tion is  shown  to  have  been  made,  and  a  final  judgment  rendered  in  favor 
of  the  defendant  and  appellant.  This  was  erroneous;  the  cause  should 
have  been  remanded,  to  enable  the  plaintiff  to  have  citation  made. 

It  is  therefore  ordered  that  our  former  judgment  be  set  aside,  and  it  is 
now  ordered  that  the  judgment  of  the  lower  Court  be  reversed,  and  the 
cause  remanded  to  be  proceeded  in  according  to  law.  The  plaintiff  to  pay 
costs  of  appeal. 
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log  716  No  959.— Mrs.  E.  R.  C.  Monbose  v.  Abthub  Bbooabd and  Mbb.  Dklpeuoe. 

20  78l 
117  417 
117    44S|  There  is  no  Authority  siren  by  tow  to  a  notary  public,  before  whom  an  act  of  sale  It  to  bo  passed,  to 

receive  moneys  or  checks  from  one  party  to  deliver  to  another.    Booh  acts  form  no  part  of  hie 

duties  as  notary. 
The  surety  on  a  notary's  bond  for  the  faithful  performance  of  his  duty  as  such,  is  only  bound  for 

suoh  acts  as  the  law  authorizes  or  requires  him  to  do  in  his  official  capacity. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Theard,  J. 
•  T.  W.  (Mens,  for  plaintiff  and  appellee.    A.  Pilot,  for  defendant 
and  appellant 

JIyman,  C.  J.  Mrs.  Delettre  caused  an  auctioneer  in  the  city  of  New 
Orleans  to  offer  for  sale  a  slave  at  public  auction,  who  was  adjudicated  to 
plaintiff  for  $580. 

Plaintiff  deposited  with  Arthur  Brocard,  a  notary,  a  check  for  that 
amount,  to  be  by  him  handed  to  Mrs.  Delettre  as  soon  as  she  made  to 
plaintiff,  a  good  and  valid  title  to  the  slave,  by  an  act  of  sale  which  was 
to  be  passed  before  him  as  notary. 

Mrs.  Delettre  failed  to  make  a  title,  as  it  was  discovered  that  she  was 
not  the  owner  of  the  slave,  and  plaintiff  sued  Brocard  and  Mrs.  Delpeuch 
as  the  security  on  his  bond,  as  notary,  for  the  amount  of  the  check,  alleg- 
ing that  he  had  collected  the  same. 

Judgment  was  rendered  against  both  defendants,  and  Mrs.  Delpeuch 
has  appealed. 

There  is  no  authority  given  by  law  to  a  notary,  when  parties  intend  to 
pass  acts  of  sale  before  him,  for  him  to  receive  moneys  or  checks  from 
one  party  to  deliver  to  another.  Such  an  act  forms  no  part  of  his  duty 
as  a  notary. 

The  security  which  he  gives  for  the  faithful  performance  of  his  duties 
as  notary,  is  only  bound  for  suoh  acts  of  his  as  the  law  authorizes  or  re- 
quires him  to  do  in  his  official  capacity. 

Appellant,  in  her  answer,  averred  that  a  provost  court  in  a  proceeding 
before  it  between  plaintiff  and  Mrs.  Delettre,  had  ordered  Brocard  to 
retain  the  $580,  until  Mrs.  Delettre  could  furnish  a  clear  title  to  the 
slave*  "■'•■'* 
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Monro*©  v.  Biocardetal. 

The  Judge  of  the  District  Court  gave  this  allegation  as  an  additional 
reason  why  he  rendered  judgment  against  appellant 

He  says:  "  By  this  order  of  the  provost  court,  Broeard  was  made  the 
common  custodian  of  both  parties  in  his  official  capacity;  that  the  qftolal 
deposit  was  recognized  by  an  omnipotent  court." 

Of  the  extent  of  the  power  of  a  provost  court,  the  Judge  had  nothing 
to  do  in  deciding  this  case,  as  regards  the  appellant. 

She  had  bound  herself  on  the  bond,  for  the  faithful  discharge  by 
Broeard  of  his  duties  as  a  notary,  as  presented  by  the  laws  of  the  State 
of  Louisiana  only. 

Whatever  other  capacity  than  that  given  by  the  law  of  the  State  which 
a  provost  court  could  confer  on  the  notary,  Broeard,  would  not  change 
her  obligation. 

Let  the  judgment  of  the  District  Court,  so  far  as  it  is  against  the  ap- 
pellant, be  annulled  and  reversed,  and  let  there  be  judgment  in  favor  of 
appellant,  with  costs  in  both  courts. 
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No.  1016. — Jose  Domingo  *.  The  Louisiana  Mutual  Insubanob  Co. 

The  dootrine  la  the  ease  of  Jom  Domingo  r.  Hie  Merchants'  Mutual  Insurance  Company  Of  An. 
p.  479)  reaffirmed. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
W.  H.  Runt  and  T.  L.  Bayne,  for  plaintiff  and  appellee.     Ml  Briggs 
and  J,  M.  Davidson,  for  defendants  and  appellants. 

Howkll,  J.  This  suit,  submitted  by  written  consent,  grows  out  of  the 
same  cause  of  action,  and  rests  upon  the  same  pleadings  and  evidence,  as 
those  of  the  same  plaintiff  against  the  Merchants'  Mutual  Insurance  Co., 
and  the  Union  Insurance  Co.,  and  for  the  reasons  therein  assigned,  the 
judgment  is  affirmed. 
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No.  38.— Fbangxb  Lokbas  v.  Febdinaxd  Collet. 

The  legal  mortgage  accorded  to  a  married  woman  on  the  real  property  of  her  husband,  to  secure  the 
reoorery  of  her  paraphernal  means,  attaohes,  and  has  foroe  and  effect  on  property  acquired  by  the 
husband  after  her  m**n*  have  oorae  Into  his  hands,  from  the  date  of  the  purohase  by  the  husband. 

The  vendor's  privilege  In  superior  in  rank  to  the  mortgage  of  the  wife  on  the  property  of  her  husband, 
bet  to  make  it  eraflatfe  again*  the  wife's  mortage,  it  most  be  recorded  in  the  oftosof  the  Reoor. 
der  of  Mortgages,  in  the  manner  and  within  the  time  required  byfrw.  O.  CLSast  Iml, 

The  mortgage  resulting  from  the  recording  of  an  act  of  sale  of  real  estate,  to  the  hasband,  is  inferior 
in  rank  to  the  legal  mortgage  of  the  wife  on  the  property  of  her  husband,  accorded  by  law  for  too 
restitution  of  hat  paraphernal  estate. 

APPEAL  from  the  District  Court,  Parish  of  St  James,  Lawe$$  J. . 
/.  JL  JMey,  for  plaintiff:    JL  D.  4  F.  J.  NichoUs,  for  defendant 
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Lombas  v.  Certlit. 

Hyman,  C.  J.  On  10th  March,  1858,  Francis  Lombas  sold  to  Ferdi- 
nand Collet,  a  tract  of  land  in  the  pari3h  of  St.  James,  on  a  credit 

Cullet^aye  his  three  notes  to  Lombas  lor  the  land,  and  in  the  act  of 
sale  the  vendor's  privilege  retained,  and  a  special  mortgage  given  on  the 
laud  to  secure  the  payment  of  the  notes. 

The  aofc  was  recorded  in  the  office  of  the  recorder  of  mortgages  of  the 
parish  of  St.  James,  on  28th  February,  1859. 

One  of  the  notes,  having  become  due,  Lombas  sued  Collet,  and  obtained 
judgment  against  him,  wherein  it  was  decreed  that  the  vendor's  privilege, 
and  the  special  mortgage  be  recognized  and  enforced. 

Lombas  caused  execution  tabe  issued  on  the  judgment,  and  the  lanA 
to  be  seized  and  sold  by  authority  thereof.    It  was  sold  for  92,000. 

Mi's.  Ferdinand  Collet,  having  obtained  judgment  against  her  husband, 
Ferdinand.  Collet,  for  $3,400,  being  the  amount  of  her  paraphernal  means, 
received  by  him  in  the  years  1850  and  1853,  filed  her  opposition,  and 
claimed  therein  the  right  to  be  paid  out  of  the  proceeds  of  the  sale  under 
execution. 

Lombas  transferred  the  judgment  he  obtained  against  Collet,  and  also 
the  notes  to  other  persons,  and  they  appeared  in  the  suit,  and  claimed  to 
be  paid  the  proceeds  of  the  sale. 

The  District  Judge  rendered  judgment,  decreeing  that  to  Mrs.  Collet 
should  be  paid  the  proceeds  of  the  sale,  there  being  no  proof  that  Fer- 
dinand Collet  had  other  real  property. 
From  this  judgment  the  transferrees  of  Lombas  have  appealed. 
The  legal  mortgage  accorded  by  law  to  Mrs.  Collet  on  the  real  property 
of  her  husband  to  secure  to  her  the  recovery  of  her  paraphernal  means, 
and  by  him  for  his  own  purposes,  had  force  and  effect  on  the  land  lie 
bought  from  Lombas  against  Lombas  as  his  transferrees,  from  the  day  he 
bought  it,  to  wit:  from  10th  day  of  March,  1858.  See  4  Bob.  Rep.  71; 
11  Bob.  Bep.  154;  10  La.  Bep.  301;  2  An.  Bep.  775;  4  An.  Bep.  411  and 
5G9. 

The  vendor's  privilege,  which  the  law  accorded  to  Lombas  on  the  land, 
would  have  out  ranked  Mrs.  Collet's  mortgage,  being  a  preferred  right  to 
a  mortgage,  had  he  not  failed  to  record  the  act  of  sale  in  the  office  of  the 
recorder  of  mortgages  within  the  time  the  law  required  him  to  do  so,  in 
order  to  preserve  his  privilege.  Having  neglected  to  do  so,  he  lost  his 
privilege,  and  the  mortgage  given  in  the  act  of  sale  had  effect  aa  regards 
such  persons,  only  from  the  time  it  was  recorded  in  the  office  of  recorder 
of  mortgages.    C.  C,  Arts.  3238,  3240,  3241,  3314. 

The  mortgage  of  Mrs.  Collet  out  ranked  that  given  in  favor  of  Lombas, 
and  entitled  her  to  be  paid  out  of  the  proceeds  of  the  sale  in  preference 
to  Lombas,  as  his  transferrees. 

Let  the  judgment  of  the  District  Court  be  affirmed,  the  appellants  to 
pay  the  cost  of  this  appeal. 
Ilslbx,  J.,  recused* 
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Succession  of  Vogel. 


No.  1038.— Succession  of  G.  O.  W.  VcoEir-FELix  Gbima,  Testamentary 
Executor  v.  Mbs.  W.  Vooel  ahd  Chables  Frrz. 

A  testamentary  executor  derives  his  authority  from  the  judgment  orderta*  tlM  registry  and  execution 

of  the  will,  and  appointing  and  oonfirminr  the  executor, 
letters  testamentary  are  merely  the  evidenoe  establishing  the  fact,  that  the  exeontor  has  been  duly 


Where  the  will  name*  the  executor,  and  the  judgment  of  the  Court  confirms  the  party  named  in  the 
will  as  testamentary  exeontor,  the  judgment  must  hav»  effect  until  reversed  on  appeal,  or  in  an 
action  of  nullity. 

A  testamentary  executor,  after  he  was  duly  qualified,  and  had  oharge  of  the  estate,  by  refusing  to 
take  the  oath  of  allegiance  required  by  the  Government  of  the  United  States,  and  going  beyond 
the  jurisdiction  of  the  proper  authorities,  became  funrtus  officio,  and  lost  all  right  to  administer 
the  property  of  the  succession  any  further,  and  all  claims  to  commissions,  except  on  sums  recov- 
ered by  him  prior  to  the  abandonment  of  hia  trust    Succession  of  Poindexter,  19  A.  p.  22. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
F.  Qritna,  for  plaintiff  and  appellant     C.  Roselius,  for  defendants 
and  appellees. 

Labauvb,  J.  The  plaintiff  claims  of  the  defendants,  in  solido,  the  sum 
of  $7,717  49,  as  a  balance  dne  him  as  commission,  by  said  succession, 
on  the  inventory  made  12th  June,  1862,  and  amounting  to  $335,711  11. 

The  District  Court,  after  a  hearing,  allowed  the  plaintiff  one-half  of  the 
legal  commission,  and  he  took  this  appeal. 

The  petition  alleges,  in  substance,  that  on  the  4th  of  June,  1862,  the 
olographic  will  of  said  Vogel  was  duly  probated,  and  petitioner  appointed, 
confirmed  and  qualified,  by  taking  the  oath  as  executor  of  said  will,  with 
the  seizure  of  the  entire  estate;  that  on  the  twelfth  of  same  month,  the 
property  was  duly  inventoried  and  appraised,  amounting  to  $335,711  11, 
after  deducting  the  liabilities;  that  in  his  said  capacity,  petitioner  pro- 
ceeded to  a  settlement  of  said  estate,  but  on  the  10th  of  August,  1864,  he 
was  compelled  to  leave  the  city  temporarily,  and  that  in  order  to  protect 
the  interest  of  said  estate  he  appointed  as  executor  aforesaid,  T.  Kratts- 
aehnitt  of  this  city,  his  attorney,  to  represent  him  in  such  capacity;  that 
when  petitioner  left  the  city  he  was  duly  qualified  as  testamentary  executor 
aforesaid,  and  had  acted  as  such,  and  was  entitled  to  the  commission  grant- 
ed by  law;  that  on  the  14th  February,  1865,  Charles  Fitz  presented  a  peti- 
tion, alleging  that  the  said  estate,  being  in  the  course  of  administration, 
the  petitioner,  Grima,  was  no  longer  qualified  to  perform  his  functions,  he, 
having  not  taken  the  oath  of  allegiance,  was  ordered  out  of  the  Depart- 
ment of  the  Gulf;  that  he  was  absent,  and  that  it  was  necessary  to  appoint 
a  dative  testamentary  executor  to  administer  said  estate;  and  that  on  the 
27th  of  the  same  month,  said  Fitz  was  appointed  dative  testamentary 
executor;  that  said  Fitz  on  the  4th  May,  1865,  presented  a  pretended 
account  of  his  administration,  in  which  he  took  no  notice  of  petitioner's 
claim  for  commission,  and  having  accounted  to  Mrs.  Vogel  for  the  assets 
of  the  estate,  he  obtained  his  discharge  and  remained,  and  is  still  the 
agent  of  said  Widow  Vogel,  still  holding  in  his  hands  all  the  assets  of 
said  estate;  that  all  the  proceedings  of  said  Fitz  in  said  succession  are 
nail  and  void. 
U 
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£ucci'ttfion  of  V<>gol. 

The  plaintiff  annexes  to  his  petition  an  account  of  his  administration, 
showing  a  balance  due  him  for  commission  of  $7,717  49,  which  he  claims 
in  solido  against  the  said  Widow  Vogel  and  Fitz, 

The  petition  concludes  by  praying  that  all  the  proceedings  of  said  Fits, 
from  the  14th  February,  1865,  to  the  20th  May  of  same  year,  tbe  order 
appointing  him,  his  pretended  account,  the  decree  homologating  the 
same,  and  discharging  him  from  any  further  liability,  be  annnlled  and 
avoided,  that  petitioner,  be  recognized  as  the  executor  of  said  deceased, 
and  that  the  defendants  be  ordered  to  return  to  petitioner  all  the  assets; 
that  his  account  be  homologated,  and  should  the  Court  be  of  opinion 
that  the  proceedings  of  said  FiU  are  regular,  then  he  prays  for  judgment 
in  solido  against  the  defendants  for  $7,717  49, balance  of  his  commission, 
and  for  his  discharge  from  any  further  responsibility  as  executor,  and  for 
general  relief,  etc. 

The  answer  contains  a  general  denial,  alleges  specially  that  plaintiff 
never  was  executor  of  the  will  of  Vogel;  that  a  few  days  after  the  pro- 
bating of  the  will,  General  Butler  ordered  all  persons  exercising  functions, 
private  or  public,  to  take  an  oath  of  allegiance  to  the  United  States,  and 
those  refusing,  were  forbidden  and  disqualified  from  performing  any  civil 
functions;  that  both  said  plaintiff  and  the  then  Judge  refused  to  take  the 
oath;  that  afterwards  General  Butler  issued  another  order  requiring  all 
persons  to  take  the  oath  or  register  themselves  enemies  of  the  United 
States;  that  plaintiff  refused  to  take  the  oath,  and  he  registered  himself 
as  an  enemy,  and  he  was  expelled  from  the  Department  of  the  Gulf;  and 
that  by  these  acts,  he  voluntarily  incapacitated  himself  to  act  as  executor, 
and  letters  testamentary  were  never  issued  to  him,  and  that  the  estate 
remained  without  representation  for  several  years;  that  even  if  said  plain- 
tiff was  ever  executor,  he  had  long  since  ceased  to  be  so  when  Fitz  was 
appointed,  by  lapse  of  time. 

The  defendants  oppose  the  account,  and  every  item  thereof  to  the 
credit  of  plaintiff,  and  specially  the  commission.  At  all  events,  commis- 
sion should  not  be  allowed  on  bad  debts  and  worthless  stocks. 

They  pray  that  the  petition  and  account  be  dismissed,  and  for  all  other 
relief,  etc. 

The  first  question  presented  is,  whether  or  not  the  plaintiff  was  ever 
fully  qualified  to  act  as  executor  of  the  last  will  and  testament  of  G.  C.  W. 
Vogel. 

It  is  admitted  that  the  will,  in  which  plaintiff  was  appointed,  was  duly 
probated,  and  the  plaintiff  confirmed  and  sworn  as  executor,  but  that 
letters  testamentary  never  were  issued;  hence,  it  is  contended  on  the  part 
of  the  defendants,  that  such  letters  must  be  viewed  in  the  light  of  com- 
mission, authorizing  the  appointee  to  exercise  his  functions,  and  that 
until  such  issuance,  he  is  without  legal  authority. 

We  are  of  opinion  that  an  executor  derives  his  authority  from  the  judg- 
ment ordering  the  registry  and  execution  of  the  will,  and  appointing  or 
confirming  the  executor,  and  that  the  letters  testamentary  are  merely  the 
evidence  establishing  that  the  executor  has  been  duly  qualified  to  act,  by 
judgment,  by  taking  the  oath,  and  by  giving  bond,  if  one  was  reqnired 
under  the  law.  The  production  of  such  letters  dispenses  the  party  from 
showing  that  the  prerequisites  of  tbe  law  have  been  complied  with;  but, 
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in  the  absence  of  letters  he  may  show  the  judgment,  the  oath  of  office, 
and  the  bond;  in  this  case  no  bond  was  necessary,  as  the  plaintiff  was 
appointed  by  the  will.  The  judgment  confirming  him  as  executor  must 
have  its  effect,  until  it  be  reversed  by  appeal  or  in  an  action  of  nullity. 
18  L.  352.    9B.  189. 

In  Bower  v.  Sellers,  5  A.  181,  our  predecessors  seem  to  have  considered 
that  the  order  appointing  a  tutor,  his  bond  and  oath  of  office,  were  suffi- 
cient to  show  the  qualification  of  the  tutor  without  letters  of  tutorship. 

We  are  of  opinion  that  plaintiff  was  duly  qualified  as  executor,  without 
the  issuance  of  letters  testamentary. 

It  appears  that  the  plaintiff,  immediately  after  being  qualified  as  exec- 
utor, took  possession  of  the  whole  estate,  and  continued  to  administer 
the  same  personally,  until  the  10th  of  August,  1864,  when  he  appointed 
as  his  agent  to  represent  the  estate  John  Kruttechnitt,  who  took  posses- 
sion of  Hie  said  estate,  and  retained  the  same  until  the  appointment  of 
Mr.  Fitz,  to  whom  it  was  delivered  in  the  latter  part  of  February,  1865. 
It  appears  further,  that  the  plaintiff  never  took  the  oath  of  allegiance, 
and  was  compelled  to  leave  the  city  in  the  fall  of  1864,  having  declared 
himself  an  enemy  to  the  United  States. 

Under  these  circumstances,  we  are  of  opinion  that  the  plaintiff,  "by 
refusing  to  take  the  oath  of  allegiance,  and  going  beyond  the  jurisdiction 
pi  the  proper  authority  btc&me functus  officio,  and  lost  all  right  to  control 
or  administer  the  property  any  further,  and  all  claims  to  any  commission, 
except  on  sums  received  or  recovered  by  him  prior  to  his  abandonment  of 
his  trust " 

This  is  the  language  held  by  this  Court  in  Succession  of  Thos.  B.  Poin- 
faier,  in  regard  to  a  curator.    19  A.  p.  22. 

Therefore,  when  Charles  Fitz  was  appointed  the  office  was  vacant,  and 
his  appointment  as  dative  testamentary  executor  was  legal. 

Upon  the  whole,  we  are  of  opinion  that  the  judgment  appealed  from 
has  done  justice  between  the  parties,  according  to  law. 

It  is  therefore  ordered  and  decreed  that  the  judgment  be  affirmed,  and 
that  the  appellant  pay  costs  of  appeal 


No.  1177.~Tiieodob2  Stbhn  v.  Fasnacht  Bbothebs, 

tte  quMtion  ofrtfae  liability  of  principal  or  a*ent  to  third  Dartios  most  be  determined  by  the  olrcnal- 

ttancee  of  th«  transact  inn  nnd  the  conduct  of  the  par  lira. 
Where  a  party,  dealing  with  an  a*env  witn  a  knowledge  o*  the  principal,  five*  the  credit  to  the  afjent, 

he  in  bound  by  hie  choice.    Story  on  Ajrency,  No.  281. 

APPEAL  from  the  Sixth  District  Court  of  No*  Orleans,  Duplaniifir,  J. 
J.  L.  Ti'*ttjt,  for  plain  iff  and  appellant.     G.  ScJimidt,  for  defendants 
and  appellees. 

Bowell.  J.     Pl»:?:?iff.  a  mnrchnnt  in  N#mv  York,  claims  of  dofanrtants 
i&New  Orleans,  the  i  aUnce  of  an  uco«»imf.  l»»-ing  the  difference  between 
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Stchn  v.  Fasnacht  Brothers. 

the  price  of  a  lot  of  coffee  shipped  to  the  latter,  and  the  net  proceed*  of 
cotton  received  by  him  for  their  account.  The  defence  is,  that  the  defen- 
dants had  no  dealings  with  plaintiff,  but  with  one  J.  H.  Pain,  their  factor 
here,  to  whom  plaintiff  gave  credit,  and  they  claim  in  reconvention  the 
value  of  the  cotton  as  damages,  for  disobedience  of  instructions.  Judg- 
ment was  rendered  dismissing  plaintiff's  demand,  and  condemning  him 
to  pay  to  defendants  the  net  proceeds  of  the  cotton  sold  by  him,  from 
which  he  appealed,  and  defendants  have  joined  in  the  appeal,  claiming  a 
larger  sum.  * 

The  first  question  presented  is,  to  whom  did  plaintiff  give  credit  in  the 
coffee  transaction? 

Pain,  the  intermediary,  says  that  the  coffee  was  sent  directly  to  defen- 
dants, but  plaintiff  charged  it  to  him  in  his  account  current.  Witness 
was,  at  the  same  time  in  open  account  with  defendants,  and  there  was  a 
balance  in  th%ir  favor.  He  says:  "  Stehn  held  me  responsible  for  these 
coffees,  from  the  fact  that  he  charged  them  in  the  account  current. " 

The  course  of  dealing  between  the  parties  corroborates  this  testimony, 
and  shows  that  plaintiff  dealt  with  and  gave  credit  to  Pain,  who,  on  his 
part,  dealt  with  defendants. 

The  coffee  was  ordered,  in  a  letter  dated  7th  February,  1863,  from  Pain 
to  plaintiff,  to  be  sent  to  defendants,  accompanied  with  the  statement 
that  the  order  would  be  covered  by  a  consignment  of  sugar  or  cotton. 
Prior  to  that  date  Pain  had  made  shipments  of  merchandise  to  plaintiff 
for  account  of  parties  here,  and  among  them  were  cotton  And  molasses 
for  account  of  defendants,  for  which  plaintiff  accounted  to  Pain,  although 
he  knew  defendants  were  the  owners  here,  and  when  Pain  ordered  goods 
from  New  York  for  his  friends  here,  they  were  charged  to  him  and  not  to 
his  friends. 

On  one  occasion  defendants,  having  a  particular  lot  of  cotton,  shipped 
a  p^rt  through  Pain  to  plaintiff,  for  which  he  accounted  to  Pain,  The 
other  portion  was  shipped  to  Havre,  and  thence  reshipped  to  plaintiff  for 
account,  and  it  is  this  lot  that  plaintiff  sold,  and  contends  was  intended 
to  cover  the  order  for  the  coffee.  We  think,  however,  the  defendants  £id 
not  so  intend,  as  the  shipment  had  been  made  in  the  fall  of  1862,  and  a 
very  few  days  after  the  order  for  the  coffee  was  given  to  Pain,  and  some 
time  prior  to  the  shipment  thereof,  they  countermanded  the  order  of 
reshipment  from  Havre  to  New  York,  but  not  in  time,  and  as  soon  as  they 
heard  it  had  arrived  in  New  York,  they  ordered  it  to  be  turned  over  to 
another  party.  The  inference  from  the  statement  in  Pains  letter  to 
plaintiff  is,  that  he  expected  to  consign  cotton  or  sugar  to  cover  the  order 
for  the  coffee,  and  that  he  had  no  reference  to  defendants'  cotton  in 
Havre,  for  in  the  same  letter  he  informed  plaintiff  that  defendants  were 
not  satisfied  with  the  sale  of  the  part  sold  by  him. 

In  questions  as  to  the  liability  of  principal  or  agent  to  third  persons, 
the  great  inquiry  must  be,  to  whom  was  credit  knowingly  given  according 
to  the  understanding  of  the  parties,  and  this  is  to  be  determined  by  the 
circumstances  of  the  transaction  and  the  conduct  of  the  parties.  Story 
on  Agency,  No.  288.  And  where  a  party,  dealing  with  an  agent,  with  a 
knowledge  of  the  principal,  gives  the  credit  to  the  agent,  he  is  bound  by 
bis  choice*    Id.  No.  291. 
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Upon  the  reconvention*!  demand,  we  think  the  District  Judge  did  vet 
etr. 

The  witnesses  for  the  defence  did  not  seem  to  be  familiar  with"thfr  true 
condition  of  the  cotton  in  question,  and  they  do  not  give  the  pried  ofc 
such  cotton;  while  several,  on  the  part  of  plaintiff,  show  that  it  Wafc 
falsely  packed,  inferior,  and  brought  its  fall  value  at  the  time.  Thereta  rto 
evidence  of  its  value  at  any  other  date.  Defendants  seem  tobave  been 
aware  of  its  suspicious  condition.  ■  J   * 

We  think  substantial  justice  has  been  done  between  the  parties,  under 
the  evidence  in  the  record. 

Judgment  affirmed.  ' 


No.  944. — Sophia  Peters  et  al.  v.  Catharina  Framnghouse  et  als. 

Where  a  party  aete  up  by  way  of  exception  the  plea  of  ret  judicata,  the  former  judgment  on  which,  the 
plea  ia  founded,  mast  be  for  the  same  cause  of  action  and  between  tne  aaine  parties. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Hanalmt  J. 
P.  &  Biron,  for  petitioner  and  appellant.    J.   €.  Oolman,  for  defen- 
dants and  appellees.  * 

Htman,  C.  J.  In  this  suit  Sophia  Peters,  in  her  capacity  of  tutrix  of 
the  minors,  Henry  Martin,  Charles,  Catharine,  John  and  Baraba  Peters, 
opposed  the  sale  of  a  lot  of  ground  in  the  city  of  New  Orleans,  seized  on 
the  21st  of  September,  1865,  as  her  property,  by  authority  of  executions 
on  judgments  in  cases  of  T.  Peter  Burger  v.  Sophia  Peters,  and  Maria  C 
FraHnghouse  v.  Sophia  Peters,  on  the  ground  that  the  lots  belonged  to  said 
minors. 

She  claimed  that  they  derived  it  from  the  succession  of  Antoine  Meters, 
their  deceased  ancestor. 

She  prayed  that  the  lot  might  be  released  from  seizure;  that  her  appor- 
tion might  be  sustained,  and  that  should  the  sheriff  make  a  sale  of  the 
lot,  the  sale  might  be  declared  null  and  void.  She  further  prayed  for 
general  relief. 

The  defendants  filed  the  exception,  res  judicata. 

The  District  Judfze  sustained  the  exception,  and  dismissed  the  suit. 

Plaintiff  has  appealed. 

The  defendants  introduced  in  evidence  the  record  of  the  suit  of  Sophia 
Peters  v.  A.  Shaw,  Sheriff  et  al.,  to  sustain  the  exception. 

The  record  of  this  suit  shows  that  the  defendants,,  on.  their  judgments, 
in  the  above  cases  against  Sophia  Peters,  had  executions  issued  in  April,. 
1864,  and  caused  the  lot  to  be  seized  as  her  property,  when  she,  as  the 
administratrix  of  the  succession  of  Antoine  Peters,  deceased,  made  oppo- 
sition to  its  seizure  on  the  ground  that  it  belonged  to  the  said  successions 
obtained  a  writ  of  injunction,  prohibiting  the  defendants  from  selling 
the  lot,  and  asked  that  it  be  decreed  to  belong  to  said  succession;  that  on 
the  28th  day  of  May,  1864  the  injunction  was  dissolved,  on  motion  of 
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defendants;  {hat  subsequently  to  the  dissolution  of  the  iujuuctiou  a  judg- 
ment by  default  was  taken  against  defendants,  and  that  on  the  11th  day 
Of  January,  1865,  a  definitive  judgment  was  regularly  rendered  against 
them,  decreeing  the  lot  to  be  the  property  of  the  estate  of  Antoine 
Peters,  creased. 

No  appeals  were  taken  from  these  judgments. 

T}ie  defendants  rely  on  the  judgment,  dissolving  the  injunction  as  form- 
ing res  judicata  in  relation  to  the  property  in  controversy. 

ffye  injunction  was  a  mere  conservatory  writ,  obtained  to  prevent  the 
sale  of  the  lot  during  the  pendency  of  the  suit. 

The  dissolving  of  the  same  settled  no  question  as  to  the  right  or  title 
to  the  property  in  contestation. 

The  causing  of  the  seizure  of  the  lot  by  defendants  on  21st  of  Septem- 
ber, 1865,  under  these  executions,  was,  if  the  allegations  of  plain  tiff  are 
true,  an  indirect  attempt  by  the  process  of  a  court  to  destroy  the  adjudged 
right  to  a  thing  in  a  former  suit  between  the  same  parties  in  the  intend- 
ment of  law,  and  founded  in  the  same  cause  of  action. 

Let  the  judgment  of  the  District  Court  sustaining  defendants'  exception 
and  dismissing  the  suit,  be  annulled,  avoided  and  reversed.  Let  the 
exception  be  overruled,  and  let  the  ease  be  remanded  to  the  lower  Court, 
to  be  proceeded  with  according  to  law,  defendants  to  pay  the  cost  of  this 
appeal. 
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No.  922.  —Succession  op  Widow  Chas.  Perret. 

Vhere  a  party  appears  in  Court  by  way  of  opposition  to  the  homologation  of  an  adm1nWrator"a 
aeooeot,  he  there**  waifes  elUUoo.  and  U»  Court  ia  authorized  to  render  jud;  iiem  again*  bis* 
in  the  oapacity  in  which  he  appears  as  opponent. 

Where  no  opposition  has  been  made  to  a  particular  item  of  an  administrator's  account  in  the  lower 
Conrt,  it' wui  not  be  noticed  if  made  om  appeal. 

APPEAL  from  the  District  Court,  Parish  of  St.  Charles,  Beauvai*,  J. 
A.  LaviMon,  for  appellees.    A.  Derbes,  for  appellant.    B.  King  Cut* 
kr  and  John  B&nfarson,  for  absent  heirs. 

Howell,  J.  The  administrator  of  the  succession  of  Mad  Constance 
Perret,  deceased,  haying  filed  a  provisional  account,  shewing  that  the 
proceeds  of  movables  were  insufficiem  to  pay  the  privileged  deots.  prayed 
that  the  purchaser  of  the  real  estate,  who  was  the  mortgagee,  be  ordered 
to  contribute  the  sum  necessary  to  meet  the  deficiency.  J  B.  Peeoul, 
agent  of  the  widow  and  heirs  of  Marius  Jartoux,  and  the  pnrclnwer  as 
Buch  of  the  mortgaged  property,  filed  a  petitiou  alleging  his  right  to  le- 
tain  the  price  of  adjudication,  "subject  to  the  payment  of  such  legal  and 
privileged  claims,  if  any  there  are,  as  may  be  entitled  to  preference  over 
his,"  opposing  most  of  the  items  in  the  account,  and  praviug  th;«t  after 
the  proceeds  of  the  movables  be  absorbed,  he  be  ordered  to  pay  the  defi- 
ciency out  of  the  price  retained  by  him. 

The  District  Judge  struck  out  some  items,  reduced  others,  homologated 
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the  tublrau  as  thus  amended,  and  ordered  "  that  the  purchaser  of  the 
real  estate,  Francois  Jartonx,  through  his  agent,  pay  to  the  administrator 
S8JL7  53,"  the  sum  necessary  to  pay  the  privileged  debts  allowed. 

From  this  judgment  Pecoul,  agent,  has  taken  a  devolutive  appeal. 

The  first  point  presented  by  the  appellant  is  the  nullity  of  the  judgment 
for  want  of  citation,  and  because  he  is  condemned  as  the  agent  of  a. de- 
ceased person. 

The  appearance  mode  by  him  in  his  petition  of  opposition,  and  the 
prayer  therein  waived  citation,  and  authorized  the  Court  to  render  judg- 
ment against  him,  as  agent  of  the  parties  whom  be  actually  represented. 
The  discrepancy  in  the  name  of  the  purchaser  we  must  consider  a  mere 
clerical  error,  corrected  by  the  judgment  itself,  which  is  against  the  purr 
chaser  of  the  real  estate,  whom  the  pleadings  and  evidence  show  to  be  J.  B. 
Pecoul,  agent  of  the  widow  and  heirs  of  Marius  Jartoux,  otherwise 
Pecoul,  as  agent,  would  have  no  cause  to  complain  of  this  part  of  the 
decree,  for  his  name  is  not  mentioned  therein  as  the  agent,  and  we  oould 
not  examine  the  judgment  in  this  respect,  as  Francois  Jartoux,  of  whoso 
death  there  is  no  proof,  has  not  appealed,  nor  was  he  before  the  lower 
Court. 

The  appellant  has  urged  objections  in  this  Court  to  these  items  only  in 
the  tableau,  to  wit:  the  administrator's  commissions,  the  fee  of  the  ftttejv 
ney  for  the  succession,  and  the  fee  for  the  attorney  for  absent  heirs. 

No  opposition  was  made  in  the  lower  Court  to  the  administrator^ 
commissions,  and  we  cannot  therefore  inquire  into  their  allowance.  The 
snm  of  $638  45  was  allowed  to  the  attorney  for  the  succession,  being  five 
per  cent  on  the  amount  of  the  inventory.  This,  we  think,  too  muoh. 
The  amount  distributed  in  this  tableau  is  something  less  than  five  thous- 
and dollars,  and  five  per  cent,  thereon,  would  be  a  little  less  than  two 
hundred  and  fifty  dollars. 

There  was  no  litigation  nor  difficulty  in  the  settlement  so  far  of  this 
succession,  the  proceedings  in  which  were  simple,  requiring  no  special 
professional  ekill  and  labor. 

We  think  the  services  will  be  justly  compensated  by  a  fee  of  $250. 

The  sum  of  $175,  allowed  to  the  attorney  for  absent  heirs,  is  objected 
to  as  too  large. 

Nothing  is  coming  to  the  absent  heirs,  out  of  which  the  allowance 
should  be  made,  but  the  appellant  asks  us  to  regulate  the  fee  by  the  value 
of  the  services  rendered  as  shown  by  the  mortuary  proceedings.  We  find 
that  he  attended  the  taking  of  the  inventory,  signed  a  notarial  act  of 
acceptance,  with  benefit  of  inventory,  and  filed  an  opposition  to  the 
tableau.  The  opposition  was  on  its  face  unfounded,  and  the  other  acta 
▼ere  merely  formal,  for  all  which  we  think  the  sum  of  $75  ample  compen*- 
sation  in  this  instance. 

It  Li  therefore  ordered  that  the  judgment  appealed  from  be  so  amended 
m  to  reduce  the  fee  of  the  attorney  for  the  succession  from  $638  45  to 
$250;  that  of  the  attorney  for  absent  heirs  from  $175  to  $75;  and  to  order 
the  purchaser  of  the  real  estate  of  this  succession,  sold  on  28th  June, 
1865,  to  contribute,  out  of  the  price  retained,  the  sum  of  $359  08  instead 
of  $847  53,  and  that  as  thus  amended  the  judgment  be  affirmed,  costs  of 
appeal  to  be  paid  by  the  appellees. 
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No.  1058.  —J*.  F.  Pepin  v.  James  E.  Dunham,  Sheriff,  et  aL 

When  furntture  of  *  hotel  ha*  been  provisionally  Mixed  fey  the  landlord  in  *  suit  for  rant*  and  ha 
oonsent*  that  the  sheriff- allow  it  to  be  used  by  the  defendant  until  the  sale:  J7«U-Th*t  the 
defendant  i&  not  responsible  for  any  portion  of  the  furniture  stolen  between  the  date  of  tnoh 
agreement  and  the  sale. 

The  sheriff  ia  responsible  for  the  loss  which  ocours  through  his  fault  or  negligenoe,  in  enforcing  the 
process  of  the  Court;  but  he  ie  relieved  of  that  responsibility,  If  the  parties  by  agreement  or 
orders;  assufiaeeonito)  and  direotfon  of  the  property  seized. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier*  J. 
C.  JE.  Schmidt,  for  plaintiff  and  appellee.  L.  Madison  Day,  for  defen* 
dan  to  and  appellants. 

Hyman,  C.  J.  Plaintiff,  as  owner  and  lessor  of  the  Orleans  Hotel,  a 
large  building  in  the  city  of  New  Orleans,  having  rent  claims  against 
Catharine  Lachenmeyer  and  her  husband,  August  Lachenmeyer,  brought 
suits  against  them  in  the  Sixth  District  Court  of  New  Orleans,  for  the 
amount  of  rent  due  him,  and  sued  out  two  writs  of  provisional  seizure, 
whereby  the  sheriff  of  the  parish  of  Orleans,  James  E.  Dunham,  was 
commanded  to  seize  provisionally,  and  take  into  his  possession  and  safely 
keep  until  further  order  of  the  Court,  the  furniture,  effects,  goods  and 
property  in  the  hotel,  and  on  which  plaintiff  claimed  the  landlord's 
privilege. 

The  sheriff  on  the  21th  of  November,  1862,  made  the  seizure. 

By  written  order  of  plaintiff  the  defendants,  Mr.  &  Mrs.  Lachenmeyer 
kept  the  hotel  open  for  boarding  and  lodging,  and  used  the  provisions 
therein,  and  by  agreement  between  them  and  plaintiff;  the  sheriff  sold  at 
public  auotion  on  2d  February,  18G3,  the  property  seized  in  lump  to 
plaiutifT. 

Many  of  the  articles  seized  were  purloined  by  the  defendants  or  others, 
between  the  time  of  the  seizure  and  the  sale,  and  plaintiff  has  sued  in 
this  suit  the  sheriff  and  his  securities,  to  recover  of  them  the  value  of  the 
stolen  articles. 

The  sheriff  id  responsible  for  any  loss  or  injury  sustained  through  his 
fault  or  neglect  in  enforcing  processes  of  courts,  but  when  the  parties 
restrain  him  by  orders  or  agreement,  so  that  he  has  not  control  over  pro* 
perty  which  he  has  been  ordered  to  seize  and  keep,  and  loss  results  from 
such  orders  or  agreements,  he  is  not  responsible  to  the  parties  therefor. 
The  plaintiff,  by  permitting  the  property  seized  to  be  used  in  the  manner 
stated  above,  gave  opportunity  for  persons  to  purloin  the  articles,  and  he 
cannot  fix  responsibility  on  the  sheriff  for  consequences  of  his  own  acts. 
The  sheriff  and  his  securities  are  appellants,  from  a  judgment  against 
them.  Let  it  be  reversed,  and  let  there  be  judgment  against  plaintiff  for 
costs. 

.  Petition  for  a  Bekearittg,  by  plaintiff  and  appellee. — The  Court,  in  44m 
opinion  rendered  in  favor  of  the  defendants,  appears  to  have  overlooked 
some  material  facts,  the  consideration  of  which  the  plaintiff  believes  will 
induce  it  to  change  the  decree  herein  rendered. 

By  written  orders,  found  at  pages  110  and  111  of  the  record,  Mrs.  Laoh* 
enmeyer,  the  lessee,  was  allowed  to  use  such  wines,  liquors  and  provisions 
as  she  might  require  for  the  use  of  the  hotel    This  permission  was  given 
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on  the  25th  November,  18G2,  the  day  after  the  provisional  seizure  had 
issued.  The  sheriff's  keeper  informs  us  there  were  four  or  Ave  boarders 
in  the  house.  The  inventory  of  the  movables  seized  was  made,  it  seems, 
on  the  said  25th  November. 

The  Court  says,  that  '*  when  parties  restrain  the  sheriff  by  orders  or 
agreements,  so  that  he  has  no  control  over  property  which  he  has  been 
ordered  to  seize  and  keep,  and  loss  results  from  such  orders  or  agreements, 
he  is  not  responsible  to  the  parties  therefor,"  and  that  "the  plaintiff  by 
permitting  the  property  seized  to  be  used  in  the  manner  stated  above, 
(i.  e.,  keeping  the  house  open  as  a  hotel  and  using  the  provisions  therein) 
"ga\e  opportunity  for  persons  to  purloin  the  articles,  and  he  cannot  fix 
the  responsibility  on  the. sheriff  for  consequences  of  his  own  acts." 

It  will,  we  presume,  be  conceded,  that  under  a  writ  of  provisional  seiz- 
ure for  rent,  a  landlord  has  no  right  to  shut  up  the  house  leased,  and 
prevent  the  tenant  from  occupying  and  using  it  The  sheriff,  in  executing 
the  writ,  may,  however,  remove  the  movables  he  eeizes  from  the  leased 
premises,  or  he  may  leave  them  therein,  and  hold  possession  thereof 
through  guardians  or  keepers,  whom  he  appoints  to  take  care  of,  and 
watch  over  the  same. 

The  sheriff  could  not  conveniently  have  removed  the  furniture  of  a 
large  hotel,  without  great  expense,  and  great  risk  of  damage  and  loss  in 
transportation.  Hence,  the  furniture  seized  was  allowed  to  remain  in  the 
hotel. 

Now  the  sheriff,  at  the  instance  of  the  plaintiff's  ajrent,  on  the  very  day 
on  which  the  written  order  of  plaintiff  was  given,  authorizing  the  u**  by 
the  tenant  of  the  provisions  for  the  boarders,  vie:  on  the  25th  Novembar, 
made  an  inventory  of  all  the  property  which  he  had  seized. 

Why  was  this  done;  if  not  for  the  very  purpose  of  establishing  beyond 
cavil,  what  property  he  had  taken  under  his  care,  and  would  be  responsi- 
ble for?  Did  he,  on  that  day  the  inventory  was  made  by  him,  inform  the 
plaintiff  that  he  would  not  hold  himself  responsible  for  any  of  the  pro- 
perty seized,  because  he  considered  that  the  written  orders  of  the  plain- 
tiff impeded  or  obstructed  him  in  the  discharge  of  his  duty  as  sheriff? 

Did  he,  at  any  time  after  the  seizure,  give  the  plaintiff  or  his  agent,  the 
slightest  intimation  that  any  of  the  articles  seized  were  disappearing,  and 
that  he  could  not  prevent  their  being  purloined,  owing  to  the  fact  that 
the  house  was  kept  open  as  a  hotel  ? 

No;  for  seventy-one  days  that  he  had  his  keepers  on  the  premises, 
from  the  24th  November,  1862,  to  the  2d  February,  18C3,  (the  day  of  sale) 
nothing  is  said  about  there  being  any  article  missing.  Two-thirds  of  the 
furniture  in  that  large  hotel  was  carried  away,  wardrobes,  bedsteads,  bu- 
reaux, furniture  of  the  heaviest  description.  (See  the  list  of  twenty-three 
pages  in  the  record. )  And  does  any  one,  at  any  time,  apprise  the  plaintiff 
of  the  fact?  No.  How  then,  and  when  does  he  discover  that  all  this 
large  amount  of  movable  property  has  disappeared?  Why,  when  he 
comes  to  claim  possession  of  the  same  as  the  purchaser  under  the  sheriff's 
sale! 

Surely,  whole  sets  of  household  furniture,  filling  some  three  dozen 
rooms  in  a  hotel,  could  not  be  removed  without  the  k  no -.ledge  of  the 
sheriff's  keepers,  if  they  kept  any  watch  over  the  property.  A  bedstead, 
an  armoire  or  a  bureau,  are  not  articles  that  a  boarder  could  have  hidden 
under  an  overcoat,  or  removed  without  being  both  heard  and  seen. 

Bat  be  this  as  it  may,  the  sheriff  has  not  offered  a  tittle  of  evidence  to 
show  how  those  goods  disappeared,  and  the  testimony  of  his  very  keepers 
betrays  the  grossest  negligence.  For  one  of  them  states :  "I  was  placed 
tfaere'as  keeper  two  or  three  days  after  the  seizure,  and  remained  there  as 
keeper  until  the  sale.  I  was  in  company  with  another  keeper,  Mr.  Leh- 
mann,  daring  the  whole  time.  Lehmann  was  the  keeper  during  the  day, 
and  I  during  the  night"  (B.  p.  101.)  And  he  adds:  "I  slept  in  the 
hotel  at  night."  (B.  p.  102.)  He  evidently  agreed  with  Dogberry's  watoh- 
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man,  that  "  tho  duty  of  the  watch  is  to  sleep." 

The  plaintiff  is  not  only  led  to  believe  that  all  the  property  seized  is  in 
the  leased  premises,  but  the  sheriff  advertises  the  whole  for  sale  as  still 
in  his  possession,  and  in  accordance  with  the  inventory  taken  by  himself. 
Nay,  he  reads  the  whole  inventory  at  the  sale,  to  inform  bidders  as  to 
what  he  was  offering  for  sale.  The  plaintiff  thereupon  bids  93,000  on  the 
furniture,  and  it  is  adjudicated  to  him.  When  he  goes  to  take  possession 
of  the  property  sold,  lo!  and  behold  !  two-thirds  of  the  furniture  had 
vanished ! 

By  the  advertisement,  the  sheriff  informed  the  public  and  the  plaintiff 
that  he  still  had  the  goods  in  his  possession.  And  when  he  comes  to 
deliver  them  to  the  purchaser  they  ase  not  found.  At  what  time  did  they 
disappear,  no  one  seems  to  know. 

The  plaintiff  is  now  told  thai  by  allowing  the  hotel  to  be  kept  open  and 
provisions  used,  he  so  interfered  with  the  sheriffs  keeping  as  to  exonerate 
him  from  any  liability. 

Has  the  Court  noticed  the  fact  that  the  sheriff  charged  and*  was  paid 
$284  for  the  keeping,  say  $4  per  day  from  the  24th  November,  1862,  to 
the  2d  February,  1863?  (See  R.  p.  189.)  What  was  he  paid  that  sum 
for?  To  keep  and  guard;  the  movable  property  which  had  been  seized. 
Can  he  now,  after  he  has  received  that  compensation  which  he  was  only 
authorized  to  claim  for  safely  keeping  the  property,  tell  the  plaintiff:  "I 
am  in  no  way  responsible  to  you.  It  is  true,  I  undertook  to  keep  the  furni- 
ture seized,  but  as  you  allowed  the  hotel  to  be  kept  open  and  provisions 
used,  although  I  did  not  object  to  it,  and  continued  to  keep  the  property, 
I  was  relieved  from  all  responsibility,  and  was  entitled  to  my  pay,  al- 
though every  piece  of  furniture  had  been  taken  away,  and  I  could  give 
you  no  information  as  to  the  cause  of  its  disappearance. " 

Can  sueh  an  answer  meet  with  the  approbation  of  the  Court?  No. 
The  plaintiff  cannot  better*  that  the  sheriff  will  be  allowed  to  make  him 
pay  for  au  inventory  which  was  to  indicate  what  the  sheriff  had  seised, 
and  would  have  to  account  for,  and  to  charge  and  receive  a  liberal  com- 
pensation for  the  safe-keeping  of  the  property  seized,  and  then  be  allowed 
to  escape  liability  for  any  portion  of  such  property,  on  the  excuse  which 
he  has  set  up  in  this  case. 

Rehearing  refused. 
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No.  1084.— I.  Szymakbki  *  S.  Plassan. 

The  principle  of  law  is  wall  settled,  that  whore  an  scent  disobeys  the  instructions  of  his  priao*?a1, 

•     and  loss  occur*  by  his  disobedience,  the  agent  becomes  personally  liable  for  the  damage*. 

The  prinoiple  of  law  is  equally  well  settled,  that  whenever  the  agent  has  committed  a  breach  of 

instruotioov,  and  the  principal  with  a  full  knowledge  of  all  toe  oonieqnenoes  adopts  his  act*,  he  is 

bound  by  them,  and  the  agent  is  discharged:  and  the  principal's  act*  will  be  liberally  consumed  in 

favor  of  a  ratification  of  the  acts  of  the  agent. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplaniier,  J. 
P.  H.  Morgan,  for  plaintiff  and  appellant  A.  L.  Tissoi,  for  defen- 
dant and  appellee.  ^ 
IiiSLET,  J.  Sometime  in  April,  1862,  the  plaintiff,  intending  to  violate 
the  blockade  at  the  entrance  of  the  river  Mississippi,  shipped  on  the 
schooner  Cora,  at  the  port  of  New  Orleans,  a  cargo  of  stores  and  cotton, 
consigned  to  Cahuzao  Brothers,  at  Havana,  where  she  arrived  safely,  and 
landed  her  cargo  without  accident. 
Previous  to  the  departure  of  the  Cora  from  New  Orleans,  the  defendant. 
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▼ho  was  the  friend  and  correspondent  of  the  consignees  of  the  plaintiff's 
oargo,  undertook,  at  the  special  instance  and  request  of  the  plaintiff,  to 
act  as  the  intermediary  between  him  and  that  commercial  house,  to  which 
be  undertook  to  communicate  the  plaintiff's  instructions,  as  to  the  dispo- 
sal of  the  cargo. 

These  instructions,  which  were  verbal,  were  to  sell  at  Havana  all  the 
cotton,  except  one  hundred  bales,  if  the  Havana  market  proved  as  fair  as 
the  European  one;  to  reship  the  one  hundred  excepted  bales,  which  were 
of  superior  quality,  to  a  port  in  England  for  sale  there,  and  to  transmit 
the  proceeds  of  the  cotton  intended  for  sale  in  Havana,  if  sold  there  at 
all,  to  the  banking  house  of  Baring  Brothers  &  Co.,  in  London  or 
Liverpool. 

The  defendant,  instead  of  transmitting  these  precise  instructions  to 
Gahuzac  Brothers,  left  it  discretionary  with  them  to  sell  the  whole  cargo 
at  Havana,  if  it  should  prove  equally  as  advantageous  as  a  sale  in  a  Euro- 
pean port;  and  in  the  event  of  a  sale  there,  the  consignees  were  to  trans- 
mit the  proceeds  to  Europe  in  No.  1  exchange. 

Cahuzao  Brothers,  under  these  discretionary  powers,  sold  in  Havana  all 
the  cotton  shipped  to  them  on  the  Cora  by  the  plaintiff,  and  they  trans- 
ferred a  part  of  the  proceeds  of  sale  to  the  captain  of  the  Cora,  which 
was  duly  received  by  the  plaintiff. 

The  balance  of  the  proceeds  was  transmitted  by  Cahuzao  Brothers,  in 
their  own  bill  of  exchange,  drawn  in  three  parts  on  JFred  Hutt  &  Co.  Lon- 
don, to  Cahuzao  Freres,  at  Paris,  France,  to  be  credited  to  the  plaintiff, 
bat  subject  to  the  order  of  the  defendant.  The  defendant,  having  sub- 
sequently paid  the  amount  of  the  bill  of  exchange  to  the  order  of  the 
plaintiff,  in  the  manner  which  will  be  hereinafter  explained,  had  the  pro- 
ceeds of  the  bill,  the  first  and  second  of  which  had  been  sent  to  Europe 
and  paid,  transferred  to  his  own  credit  on  the  books  of  Cahuzac  Freres. 

The  third  of  the  set  of  exchange,  as  was  customary  in  Havana,  was 
forwarded  thence  to  New  Orleans,  in  order  to  show  that  the  remittance  of 
the  balance  of  the  proceeds  of  the  cargo  had  been  made  to  Europe,  but 
this  third  never  reached  the  party  to  whom  it  was  addressed,  but  fell  into 
the  hands  of  Maj.  Gen.  Butler,  then  in  command  of  the  Department  of 
the  Gulf,  who,  exonerating  the  defendant,  from  all  blame  in  the  transac- 
tion out  of  whioh  the  bill  proceeded,  compelled  the  plaintiff,  whom  he 
deemed  the  culpable  party,  to  pay  it — which  he  did,  by  an  order  on  the 
defendant  to  that  effect. 

The  amount  of  the  biU  of  exohange  thus  paid  for  the  plaintiff  by  the 
defendant  was  eleven  thousand  six  hundred  and  ninety  dollars,  refunded 
him  in  the  manner  before  stated,  and  it  is  to  recover  from  the  defendant 
this  precise  amount,  as  the  balance  of  the  proceeds  of  the  consignment 
^by  the  Cora,  that  the  plaintiff,  attributing  the  seizure  of  it  by  General 
Butler  to  the  defendant's  non-observance  of  his  instructions,  that  the 
present  suit  is  instituted. 

The  shipment  by  the  Cora  for  Havana,  contemplated  and  actually  in- 
volved a  breach  of  the  blockade,  and  if  this  violation  was  so  illicit  as  to 
render  void  any  contract  growing  out  of  it,  the  plaintiff  would  have  no 
standing  in  court. 

By  the  law  of  nations,  which  we  deem  the  test  in  such  cases  as  this,  a 
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violation  of  a  blockade  is  not  deemed  a  personal  offence.  Ii  only  affects 
the  vessel  and  cargo,  and  unless  they  are  captured  in  delicto,  the  offence  is 
purged.  This  is  the  doctrine  now  well  settled  by  modern  authority,  En- 
glish, Continental  and  American.  3  Wheat.  550.  2Gallison,  C.  C.  B.210. 
1  Kent's  Commentaries,  6  ed.  151;  8  Pet.  495,  519.  And  it  was  recog- 
nized by  the  United  States  civil  and  military  authorities,  in  the  examina- 
tion of  oases  of  breaches  of  blockade  during  the  late  rebellion,  one  of 
which,  to  which  we  shall  refer,  was  identical  with  the  plaintiff's  case,  as  to 
the  principal  facts  and  principles  involved. 

We  cannot,  therefore,  on  that  account,  dismiss  the  plaintiff's  action. 

The  sale  of  all  the  plaintiff's  cotton  in  Havana,  is  not  in  itself  his  cause 
for  complaint;  for,  had  all  the  proceeds  of  that  sale  come  safely  into  his 
hands,  it  is  evident  the  present  suit  would  never  have  been  instituted. 

It  was  the  transmission  hither  of  the  third  of  exchange  on  Fred  Ilutt  & 
Co.,  which,  by  furnishing  General  Butler  a  clew  to  what  he  deemed  a 
breach  of  the  blockade  by  the  plaintiff,  and  thereby  divesting  the  balance 
of  the  price  of  the  Havana  sale,  represented  by  the  bill  of  exchange,  from 
the  plaintiff's  control  to  that  of  the  general's,  which  occasioned  the  pre- 
sent suit. 

The  claim  which  the  plaintiff  is  now  pressing  against  the  defendant,  is 
for  the  balance  of  the  proceeds  of  his  cargo  sold  in  Havana. 

This  proceeding,  with  full  knowledge  that  that  sale  was  made  under 
the  defendant's  instructions,  ratified  that  sale  with  all  its  incidents,  con- 
current and  sequent,  and  made  that  contract  his  own.  Surgat  v.  Potter, 
12  M.  368. 

And  the  ratification,  as  between  the  plaintiff  and  defendant,  dated  back 
to  the  time  of  the  sale.    2  A.  24,  812. 

This  Court  has  held  that  "the  agent,  who  disobeys  instructions,  ren- 
ders himself  responsible  to  his  principal  for  the  consequence  of  his  acts, 
but  has  also  held,  under  another  principle  of  the  law  of  agency,  that 
whenever  an  agent  has  committed  a  breach  of  orders,  and  a  principal  with  a 
full  knowledge  of  all  the  consequences  adopts  his  acts,  even  for  a  moment, 
he  will  be  bound  by  them,  and  it  is  not  necessary  that  such  an  a<went 
should  be  express;  it  may  be  inferred  from  the  conduct  of  the  principal. 
Ward  &  Co.  vs.  Warfield,  3  A.  464.    Flower  vs.  Downs,  6  A.  540. 

And  the  principal's  acts  will  be  liberally  construed  in  favor  of  a  ratifi- 
cation.   Flower  vs.  Jones,  7  N.  S.  143. 

By  this  ratification,  the  plaintiff's  release,  when  he  paid  the  amonnt  of 
the  bill  by  the  plaintiff's  order  to  Gen.  Butler,  if  conditional,  became 
absolute. 

But  apart  from  the  release,  ?f  by  the  diversion  of  the  proceeds  or:  the 
bill  of  exchange  paid  by  the  plaintiff's  order  to  Gen.  Butler,  he,  the 
plaintiff,  has  suffered  damage,  he  cannot  on  that  account  fasten  on  the 
defendant  a  responsibility  therefor,  as  the  plaintiff  had  the  means  within 
his  reach  to  avert  any  loss  in  consequence  of  the  -military  interference* 
Had  he  availed  himself  promptly  of  the  intervenient  agency  of  the 
United  States  commissioner,  specially  delegated  by  the  government  for 
the  investigation  and  adjustment  at  New  Orleans  of  the  class  of  eases  in 
which  his  was  embraced,  he  would  have  recovered  every  dollar  of  the 
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money  extorted  from  him*  as  did  the  witness  Kennedy,  whose  predica- 
ment was  precisely  that  of  his  own. 

Upon  every  principle  of  law  and  equity,  we  consider  the  defendant 
entitled  to  a  judgment  in  his  favor. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
Districe  Court  be  affirmed,  at  the  costs  of  the  appellant 

Pdition  for  a  Rehearing,  by  plaintiff  and  appeUant.—Yows  Honotes  con- 
ader  it  established  that  Szymanski's  instructions  to  {Hassan  were  not 
carried  out.  You  say:  "  These  instructions,  which  were  verbal,  were  to 
sell  at  Havana  all  the  cotton  except  one  hundred  bales,  if  the  Havana 
market  proved  as  fair  as  the  European  onev  to  reship  the  one  hundred 
excepted  bales,  which  were  of  superior  quality,  to  a  port  in  Engtand,  for 
tale  there,  and  to  transmit  the  proceeds  of-  the  cotton  intended  for  sale  in 
i  Havana,  if  sold  there  at  all,  to  the  banking  house  of  Baring  Brothers  « 
la,  in  London  or  Liverpool. 
"The  defendant,  instead  of  transmitting  these  precise  instructions  to 
ahuzac  Brothers,  left  it  discretionary  with  him  to  sell  the  whole  cargo 
i  Havana,  if  it  should  prove  equally  as  advantageous  as  a  sale  in  a  Euro- 
oan  port,  and  in  the  event  of  a  sale  there,  the  consignee  were  to  trans- 
mit the  proceeds  to  Europe  in  No.  1  exchange." 

I  We  submit  that  it  is  the  duty  of  a  factor  to  obey  implicitly  the  instrilc- 

"ons  which  he  receives  from  his  principal,  and  that  if  he  disobeys  them 

I  any  particular,  he  is  responsible  for  any  and  all  damages  which  may 

dw  out  of  his  disobedience.  , 

This  proposition  is  elementary,  and  will  not,  we  presume,  be  disputed. 

,m  we  are  correct  in  this,  then  the  judgment  should  have  been  in  our 

»  propositions  were  submitted  to  the  Court  by  the  defendant, 
the  first  was  that  the  contract  between  the  parties  was  an  iUicif  one, 
I  could  not  therefore  be  enforced. 

the  second  was  that  the  instructions  given  by  plaintiff  to  defendant 
5  complied  with, 
our  Honors  decide  that  the  contract  was  not  an  illicit  one;  that  the 

otions  were  not  complied  with* 
nd  you  render  a  judgment  in  favor  of  the  defendant.    Your  judgment 
ed  upon  the  acquiescence  of  the  plaintiff,  as  to  the  disposition  made 
argo  of  the  Cora,  a  point  not  made  in  the  pleadings,  and  not 
i  in  the  argument  or  in  the  defendant's  brief  * 

otf  ully  submit  that  there  is  no  evidence  in  the  record  to  show 
vetr  acquiesced  in  the  acts  of  the  defendant,  with  reference  to 
eds  of  our  property  after  they  came  into  his  hands,  or  that  we 
anything  which  would  authorize  the  construction  that  we  in- 

J >  to  do. 
itructions  to  him  were  to  cause  our  property  to  be  shipped  to 
1,  and  there  to  be  sold,  provided  the  demand  at  that  port  was 
in  it  was  in  Havana;  to  ship  a  certain  quantity  thereof  to  that 
port,  under  all  circumstances,  and  to  cause  the  proceeds  thereof  to  be 
placed  to  our  credit  with  the  house  of  Baring,  Bros.  &  Co.,  in  England. 
Instead  of  complying  with  these  instructions,  he  directed  the  house  to 
which  the  cotton  was  entrusted  to  use  its  own  discretion,  and  in  case  of 
sale  in  Havana,  to  remit  the  proceeds  to  Europe  in  No.  1  exchange.  Thus 
taking  particular  care  not  to  have  it  placed  to  our  credit  in  Europe;  it 
was  to  be  placed  to  his  own. 

Our  property  was  sold,  and  a  portion  of  the  proceeds  thereof  (£2*338  18) 
was  sent  to  Europe  for  account  of  the  defendant;  it  was  received  by  him, 
and  the  record  shows  that  it  is  now  in  his  possession. 

To  show  Plassan,  as  it  is  stated,  that  his  instructions  had  been  carried 
^nt,  the  consignees  in  Havana  forwarded  to  him  a  third  of  exchange, 
drawn  by  the  consignees  on  Fred  Hutt  &  Co.  of  London,  for  the  amount 
above  stated,    This  third  of  exchange  fell  into  the  hands  of  Gen.  Butler, 
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.who  forced  the  defendant  to  pay  it;  that  is,  he  forced  him  to  pay  $11,690 
in  Citizens'  bank  bills  for  it. 

Your  Honors  will  please  bear  in  mind  that  the  third  of  exchange  in 
question  was  sent  to,  and  drawn  in  favor  of,  the  defendant;  and  that  the 
plaintiff,  upon  its  face,  had  no  interest  in  it  whatever;  a  fact  which  does 
not  seem  to  have  been  so  considered  by  the  Court.     You  say: 

"It  was  the  transmission  hither  of  the  third  of  exchange  on  Fred. 
Hutt  &  Co.,  which,  by  furnishing  Gen.  Butler  a  clew  to  what  he  deemed 
»  breach  of  the  blockade  by  the  plaintiff,  and  thereby  diverting  the  bal- 
ance of  the  price  of  the  Havana  sale,  represented  by  the  bill  of  exchange 
from  the  plaintiffs  control  to  that  of  the  general's,  which  occasioned  the 
present  suit.  The  claim  which  the  plaintiff  is  now  pressing  agaiust  the 
defendant  is  for  the  balance  of  the  proceeds  of  his  cargo  sold  in  Havana. 

"This  proceeding,  with  full  knowledge  that  that  sale  was  made  under 
the  defendant's  instructions  ratified  that  sale,  with  all  its  incidents  con- 
current and  sequent,  and  made  that  contract  his  own." 

We  admit,  that  if  the  proceeding  alluded  to  had  been  adopted,  with 
full  knowledge  that  the  sale  was  made  under  the  defendant's  instructions, 
we  would  have  no  case.  We  would  then  have  ratified  the  defendant's 
instructions,  and  made  them  our  own.  This,  we  submit,  is  the  vice  in 
-the  judgment.  There  is  no  evidence  in  the  record  that  we  ever,  by  word 
or  deed,  ratified  his  instructions.  The  ground  which  Your  Honors  seem 
to  stand  the  ratification  upon  is,  that  plaintiff  paid  the  third  of  exchange 
referred  to,  or  that  it  was  paid  by  plaintiff's  order.  You  say:  "  By  this 
ratification,  the  plaintiff's  release,  when  he  paid  the  amount  of  the  bill 
by  the  plaintiff's  order  to  Gen.  Butler,  if  conditional,  became  absolute." 

Now  the  plaintiff  never  paid  the  third  of  exchange,  or  ordered  it  to  be 
-paid  by  the  defendant.  The  circumstances  of  this  payment,  as  they  ap- 
pear from  the  record,  are  as  follows: 

This  third  of  exchange  was  drawn  in  favor  of  the  defendant;  it  was  of 
.no  value  to  any  one  but  he;  .in  the  possession  of  any  one  else,  it  was 
worthless;  he  alone  could  dispose  of  it.  It  came  into  the  hands  of  Gen- 
eral Butler,  who  demanded  payment  from  the  defendant,  and  who  com- 
pelled him  to  pay  it.  This  he  could,  and  doubtless  would,  have  done, 
with  or  without  the  plaintiff's  consent.  The  plaintiff  was  an  entire 
stranger  in  the  transaction.  He  could  have  declined  saying  a  word  upon 
'the  subject,  and  have  left  the  defendant  to  fight  his  own  battle  with  the 
general;  and  this  he  could  have  done  most  conscientiously,  for  np  to 
•the  time  of  the  payment  of  the  bill,  and  up  to  the  present  day,  there  is 
nothing  to  show  that  this  bill  referred  to  the  proceeds  of  the  Cora's  cargo. 
But  the. defendant  was  in  peril  of  imprisonment;  he  had  either  to  pay 
the  amount  demanded  of  him  or  go  to  prison.  In  his  distress  he  called 
upon  the  plaintiff,  and  told  him  that  the  bill  belonged  to  him;  that  he 
had  no  interest  in  it;  that  it  was  the  proceeds  of  his  cargo,  and  he  urged 
him,  no  doubt  with  that  eloquence  which  comes  natural  to  any  man  who 
is  praying  to  be  kept  out  of  prison,  or  entreating  not  to  be  made  to  pay 
money,  to  come  to  his  relief.  He  does  so.  He  says  the  bill  belongs  to 
him  and  that  he  will  not  have  the  defendant  made  to  suffer  on  his  ac- 
count, and  he  agrees  that  he  will  make  no  claim  upon  the  defendant  on 
account  of  the  draft.  But  at  the  same  time  that  he  shields  the  defend- 
ant from  General  Butler's  prison,  he  protects  himself,  for  while  he  agrees 
to  make  no  claim  upon  the  defendant  for  the  bill,  he  says:  "  The  trans- 
action has  been  done  contrary  to  my  orders,  and  I  make  no  claim  for  the 
proceeds  thereof,  etc."  If  the  transaction  was  done  contrary  to  hie  orders, 
then  the  release  was  without  consideration  and  was  void.  The  accept- 
ance by  the  defendant  of  this  condition  was  an  acknowledgment  on  his 
part  that  the  plaintiff's  instructions  had  been  disobeyed.  His  letters 
show  that  he  was  the  party  who  disobeyed  them,  and  surely  he  must  be 
responsible  for  his  own  acts.  We  submit,  therefore,  that  there  has  b#*en 
no  ratification  on  the  part  of  the  plaintiff,  and  that  there  is  error,  in  this 
regard,  in  the  judgment. 

The  cases  to  which  the  Court  refers,  12  Martin,  368,  2  A-  24,  812,  are 
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all  cases  where  the  actions  were  brought  after  full  knowledge  of  the 
facta  on  the  part  of  the  plaintiffs,  and  after  their  formal  acquiescence^ 
Admitting,  however,  that  we  acquiesced  in  the  sole  of  the  property  made 
contrary  to  our  instructions,  we  still  have  a  right  of  action  for  the  pro- 
ceeds of  the  Bale.  Surely,  because  we  do  not  complain  of  our  property 
being  sold  contrary  to  our  instructions,  we  are  not  barred  from  complain- 
ing that  the  proceeds  of  the  sale  have  not  been  sent  where  we  ordered 
them  to  be  sent. 

Your  Honors  are  of  the  opinion  that  restitution  of  the  sum  paid  would 
have  been  made  if  it  had  been  demanded  of  the  United  States  authori- 
ties. Doubtless.  But  who  was  to  make  the  demand?  The  Court  say 
the  plaintiff.  We  submit  that  it  should  have  been  made  by  the  defend* 
ant  The  bill  was  in  his  name;  it  was  seized  as  his  property;  it  wad  paid 
by  him.  He  was  therefore  the  only  person  who  could  have  claimed 
restitution.  The  record  shows  that  he  offered  the  plaintiff  to  demand  its 
return,  but  this  offer  was  coupled  with  the  proviso  that  he,  defendant, 
should  be  released  from  all  obligation  towards  the  plaintiff  He  w<  -Hid 
have  been  placed  in  a  nice  box  if  he  had  accepted  this  proposition.  First, 
the  defendant  would  have  been  released  because  the  plaintiff  believed 
that  he  had  carried  out  his  instructions;  secondly,  he  would  have  been 
released  because  he  had  applied  for  restitution.  He  would  then  haver 
given  up  his  hold  on  the  correspondent  in  Havana  and  the  shipper,  and 
thus  be  without  his  property  and  without  a  remedy.  The  fact  that  he 
refused  this  proposition  is  the  best  evidence  that  he  considered  his  re- 
lease a  conditional  one. 

We  now  beg  to  call  Your  Honors'  attention  to  another  branch  of  the 
case. 

Assume  that  the  £2,338  13,  the  proceeds  of  property  placed  in  his 
hands  for  nale,  belonged  to  Szymanski,  and  that  they  were  in  the  posses- 
sion of  S.  Plassau  as  bin  agent.  Now  assume  that  Pla&san  had  to  pay  for 
account  of  Szymanski  $11,690  in  Citizens'  Bank  notes.  When  he  settles 
with  Szymanski  what  is  to  be  the  basis  of  his  settlement?  Is  he  to  pay  the 
number  of  pounds  sterling,  dollar  for  dollar  in  a  depreciated  currency? 
or  is  he  not  bound  to  account  to  him  for  the  value  of  the  sterling? 

It  is  established  by  the  evidence  that  the  money  paid  to  General  But- 
ler was  paid  in  Citizens'  Bank  notes.  It  is  established  by  th«  testimony 
that  sterling  was  worth  more  than  fifty  per  cent,  premium  over  the  notes 
in  which  tue  payment  was  made.  And  it  is  established  that  at  the  time 
of  the  trial  of  this  cause  that  very  sterling  was  in  the  possession  of  the 
defendant.  It  must,  therefore,  be  presumed  to  be  there  still.  Now, 
whose  property  is  it?  Szymanski's.  £2,338  are  equal  to  $11,339*  30,  ac- 
cording to  the  currency  law  of  the  United  States,  considering  each  £ 
to  be  worth  $4  85.  According  to  the  value  of  gold  in  the  market  at  the 
time  of  the  transaction,  this  sterling  was  worth  over  818,000  in  Citizens' 
Bank  notes.  Plassan  has  paid  $11,690  in  these  notes,  and  there  remains 
then  a  balance  of  $6,318  in  his  hands.  In  other  words,  Plassan  is  en- 
abled to  make  a  clear  profit  of  over  $6,000  as  the  agent  of  a  man  whose 
instructions  he  violated  from  the  commencement.  Even  now,  if  Your 
Honors  were  to  order  the  defendant  to  place  the  plaintiff  in  possession 
of  £2,338  upon  his  paying  him  $11  690,  Plassan  would  lose  nothing  and 
Szymanski  would  recover  the  balance  of  his  property,  to- wit:  $6,318. 
We  think  that  he  is  bound  to  us  for  the  whole  amount  we  '-kirn,  but  we 
respectfully  submit  that,  under  any  view  of  the  case,  we  are  entitled  to 
the  last  amount. 

Your  Honors  are  pleased  to  say  that  "  upon  every  principle  of  law  and 
equity  we  consider  the  defendant  entitled  to  a  judgment  in  his  favor." 
We  respectfully  submit  that  the  equity  in  this  case  is  entirely  in  our 
favor.  We  could  have  allowed  the  defendant  to  go  to  prison  or  pay  the 
amount  demanded  of  him,  at  his  option;  we  did  not  do  so  because  we 
believed  that  he  was  about  being  punished  for  no  fault  of  his  own,  and 
we  stood  between  him  and  punishment.  What  were  the  facts?  We 
have  shown  that  he  disobeyed  our  instructions;    that  he  caused  our 
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mouey  to  be  placed  to  his  own  credit  instead  of  ours,  thus  taking  the 
chance  of  settling  with  us  if  we  ever  called  upon  him  for  a  settlement, 
and  if  not  of  being  in  a  position  of  having  the  whole  amount  to  himself; 
we  have  shown  that  he  has  been  enabled  to  get  a  title  to  our  property 
which  came  into  his  hands  as  our  agent,  worth  then,  and  now,  over 
$14,000,  by  paying  $11,690  for  it,  and  that  he  must  therefore  now  have 
over  $6,000  of  our  money  in  his  hands.  There  may  be  some  inexorable 
rule  of  law,  of  which  we  are  ignorant,  which  Your  Honors  in  obeying 
takes  away  our  rights,  but  we  respectfully  submit  that,  if  equity  means 
fair  dealing,  the  justice  of  the  case  is  with  us. 

Ilslet,  J.  The  plaintiff's  claim  for  premium  on  exchange,  set  up  in 
this  Court  for  the  first  time  on  the  rehearing,  is  not  sustained  satisfacto- 
rily by  the  evidence;  and  as  we  can  perceive  no  error  in  the  judgment 
first  pronounced  by  us,  the  rehearing  is  tJierefore  refused 


^■^yVWWWlrtArtrt/VSAAArtA/VWWW* 


No.   1061.— Phillip  Dkummp.  J.  A.  Sherman— T.  White,  Subrogated. 

▲  judgment  debtor  is  not  bound  by  the  subrogation  of  plaintiff's  claim  in  favor  of  a  third  party,  after 
judgment  has  been  rendered,  unless  he  has  had  special  notice  of  such  subrogation. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Felbwes,  J. 
W.  B.  Kooniz,  for  plaintiff  and  appellant.      Hornor  &  Benedict,  for 
St.  Ceran.  H.  D.  Ogden,  J,  Claiborne  and  Fellowes  &  Mills,  for  defendant 

HowsiiL,  J.  J.  A.  Sherman  obtained  judgment  in  the  Third  District 
Court  of  New  Orleans,  against  Phillip  Drumm,  and  transferred  it  with 
subrogation  to  Thos.  White. 

Y.  St  Ceran  obtained  judgment  in  the  Sixth  District  Court  of  New 
Orleans  against  J.  A.  Sherman,  and  by  garnishment  process  against 
Drumm,  seized  and  collected  from  him  the  amount  of  the  judgment  in 
favor  of  Sherman. 

Thos.  White,  subrogee,  issued  execution  against  the  property  of 
Drumm,  who  enjoined  on  the  ground  that  the  judgment  against  him 
was  satisfied  by  payment  in  the  garnishment  process.  The  defence  is 
that  the  transfer  and  subrogation  of  said  judgment  were  made  of  record 
in  the  suit  of  Sherman  v.  Drumm,  whicn  operated  a  notice  to  Drumm, 
and  that  he  had  other  notice  thereof.  Judgment  was  rendered  dissolving 
the  injunction  and  plaintiff  appealed. 

Making  the  transfer  and  subrogation  of  record  after  judgment  was 
rendered,  was  an  ex  parte  proceeding,  cf  which  the  defendant  in  the  suit 
was  not  bound  to  take  notice.  He  was  entitled  to  special  notice.  C.  C 
2618.    The  authority  in  1  R.  275,  cited  by  defendant,  does  not  apply. 

There  is  in  the  record  no  evidence  that  notice  of  the  transfer  was  given 
to  Drumm,  and  the  payment  under  the  garnishment  process  to  the  credi- 
tor of  the  transferror,  discharged  the  debtor  of  the  debt    C.  C.  2614 

This  view  of  the  case  renders  it  unnecessary  to  pass  on  other  questions 
presented  in  the  record  and  briefs. 
-  It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  plaintiff  perpetuating  the  injunc- 
tion herein,  with  costs  in  both  courts. 
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n  it,  aodof  no others. 
A  marrUfo  *  not  nail,  beotw  the  laws  relating  to  forms  mnd  oeremoniot  hare  not  been  ol 

and  it  ma?  be  proved  by  mrtry  spades  of  eridence  not  prohibited  by  Uw,  which  does  not  nr»sup« 

owe  *  hjjdier  spools*  of  evident*  within  the  power  of  the  party. 
W»«n»  a  certain  special  of  eridence  is  conolueto  on  the  point,  the  failure  to  produee  it  by  the  parly 

on  whom  the  burthen  of  proof  deroWee,  oarriee  wiLi  it  the  presumption  that  it  dots  not  exist. 

APPEAL  from  Second  District  Court  of  New  Orleans,  Thiard,  Act.  J. 
F,  A.  Barlktte,  for  appellant  T.  W.  'Collens  and  A.  Canoage,  for 
appellee. 

lienor,  J.  The  tutor  of  the  minor,  John  Charles  William  Hubee,  seeks 
in  this  proceeding  to  hare  his  ward  judicially  recognized  as  the  legitimate 
son  and  heir  of  the  late  William  Hubee,  and  issue  of  the  lawful  marriage 
between  the  said  William  Hubee  and  Wilhelmina  Kestig,  the  minor's 
mother. 

He  relies  exclusively  to  sustain  the  complex  fact  of  the  minor's  legiti- 
macy: 

L  Upon  the  declaration  of  the  deceased,  William  Hubee,  made  in  the 
certificate  of  birth,  that  the  minor  is  the  issue  of  his  marriage  with 
Wilhelmina  Kestig;  and 

2.  Upon  the  testimony  of  witnesses  to  prove  that  they  were  intimately 
sequainted  with  the  parents  of  the  minor,  both  deceased;  that  they  lived 
st  husband  and  wife,  were  so  considered,  and  were  visited  and  respeoted 
in  the  community  as  such. 

.  This  testimony  waa  received  by  the  Court  below,  under  objections  from 
the  defendant,  the  grounds  of  whioh  are  set  forth  in  the  bills  of  excep- 
tion, to  whioh  our  attention  is  specially  called. 

The  register  of  births  was  competent  evidence  to  prove  one  of  the  ele- 
ments of  legitimacy— filiation,  but  not  the  legitimacy  of  filiation,  even, 
although  the  declaration  of  the  legitimacy  of  the  child  be  made  thereon 
by  his  father*    1  Green.  Ev.    Hen.  Pig. ,  v.  1.  p.  493. 

It  it  evidence  of  the  particular  facts  whioh  the  law  requires  to  be  re- 
corded in  it,  and  of  no  others.    Rev.  Stat  p.  46, 1 4. 

Parol  evidence  to  prove  the  marriage  of  William  Hubee  and  Wilhel- 
mina Kestig  is  objected  to,  because  it  is  not  the  best  evidence  of  whioli 
the  case  is,  in  its  nature,  susceptible. 

It  has  been  repeatedly  held  that  the  law  does  not  declare  null,  marriages, 
in  which  the  laws  relating  to  forms  and  ceremonies  have  not  been  ob- 
served; that  marriage  may  be  proved  by  any  species  of  evidence  not 
prohibited  by  law,  whioh  does  not  presuppose  a  higher  species  of  evi- 
dence within  the  power  of  the  party.  3  La.  30.  2  A.  944.  7  A-  253. 
15  A  253. 

A  registered  act  of  marriage  would  be  conclusive  evidence  of  the  fact 
of  marriage,  and  if  such  an  act  were  extant  upon  the  public  records,  it 
would  be  difficult  to  impute  to  the  party  on  whom  the  proof  devolved  a 
r  motive  for  not  producing  it  The  failure  to  produce  evidenco, 
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which  would  be  so  conclusive,  carries  rather  with  it  the  presumption 
that  it  does  not  exist. 

And  so  of  evidence  higher  in  grade  than  that  offered,  for  it  will  be 
observed  that  this  is  not  the  case  of  a  spouse  seeking  to  prove  a  marriage, 
in  which  he  or  she  was  a  party,  and  who  would  be  presumed  to  know  all 
the  facts  and  circumstances  attending  such  marriage;  but,  of  a  minor 
child,  who  has  not  and  cannot,  in  the  absence  of  record  proof,  be  sup* 
posed  to  have,  in  regard  to  the  marriage  of  his  deceased  parents,  the 
same  means  of  information. 

Every  case  necessarily  depends  somewhat  on  its  own  circumstances. 

It  is  not  essential  to  prove  by  record  evidence,  or  by  persons  present  at 
the  celebration  of  a  marriage,  that  the  marriage  actually  occurred;  but  it 
is  necessary  that  the  faots  and  oircumstances  relied  upon  as  the  founda- 
tion of  a  presumption  of  marriage,  should  be  consistent  and  oogent.  It 
was  held  in  Philbrick  v.  Spongier,  15  An.  46.  If  the  parties  were  married, 
the  marriage  must  have  taken  place  in  New  Orleans,  and  yet,  although 
but  few  years  have  passed  by  since  the  event  is  said  to  have  occurred,  not 
one  witness  examined  proved  the  fact  of  marriage. 

Nor  is  the  circumstantial  evidence,  as  to  cohabitation,  general  reputa- 
tion and  admissions  of  the  parties  to  the  alleged  marriage,  altogether 
consistent.  Some  of  the  witnesses  do  say  that  "Mr.  and  Mrs.  Hubee  " 
were  considered  husband  and  wife,  and  were  visited  as  married  per- 
sons; whilst  others,  who  were  intimate  with  them,  seem  satisfied  that  they 
were  never  married. 

To  one  witness,  Hubee  says  that  "  he  was  married  to  Wilhelmina  Kes- 
tig  neither  by  the  court  nor  by  the  priest,  but  that  he  considered  her  his 
wife;"  to  another  witness,  over  a  social  glass,  that  "  he  was  married  by  a 
notary  public;  he  was  not  married  by  a  priest,  as  he  did  not  believe  in 
them;"  and  to  another,  that  he  was  not  married  to  her.  These  statements 
were  made  to  different  persons  by  Hubee,  and  they  seem  to  be  consistent 
with  voluntary  statements  made  by  Welhelmina  Kestig,  to  one  of  her 
intimate  female  friends,  who  testified  in  this  case.  This  witness  says: 
"  Mrs.  Hubee  told  me  she  was  not  married;"  that  was  about  a  year  ago; 
she  told  me  "  she  felt  bad  about  it,  and  wished  to  be  married."  I  visited 
her  very  often.  At  that  time,  I  lived  across  the  street  from  her,  and  was 
very  intimate  with  her. 

She  often,  says  this  witness,  told  me  "  she  was  not  married  to  Hubee.** 
She  was  uneasy  about  it,  as  Hubee  might  die,  and  she  would  get  nothing. 
She  went  by  his  name,  as  his  wife.  From  the  first  time,  she  told  me  she 
was  not  married;  she  spoke  of  it  because  she  had  a  child,  the  one  now  liv- 
ing, and  wanted  to  be  married." 

Verbal  statements  and  admissions,  particularly  of  deceased  persons, 
ought,  it  is  true,  to  be  received  with  great  caution,  but  it  must  be  borne 
in  mind  that  the  statements  of  both,  William  Hubee,  were  deliberately 
made  to  the  plaintiff's  own  witnesses,  and  to  the  wife  of  one  of  them, 
and  also  to  other  witnesses;  such  evidence  as  that,  to  which  no  suspicion 
attaches,  must  be  deemed  satisfactory,  and  coupled  with  the  fact  that  by 
some  of  the  intimate  friends  of  tike  parties,  they  were  not  considered  as 
married,  would  seem  to  rebut  the  presumption— resting  on  common  re- 
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pate,  that  they  were  married.  See  the  cases  reported  in  15  An.  page  46, 
Hobdy  y.  Jones,  2  An.  944;  and  Cole  v.  Longley,  14  An.  770. 

In.  the  ease  of  McConneU  v.  New  Orleans,  15  An.  410,  this  Conrt, 
whenever  the  question  of  marriage  was  involved,  said:  ••  The  plaintiff 
must  make  his  case  not  only  probable,  bnt  certain.  He  has  failed  to  pro- 
duce any  evidence,  written  or  oral,  of  an  actual  marriage,  and  the  pre- 
sumption to  be  drawn  from  the  circumstantial  proof  adduced  by  him,  are 
overcome  by  others  more  cogent.  The  party  seeking  to  recover  should 
establish  the  marriage  as  conclusively  as  any  other  fact." 

It  is  intimated  for  the  plaintiff,  that  a  box  belonging  to  the  deceased, 
containing  bis  money  and  valuable  papers,  had  mysteriously  disappeared 
after  Hnbee'a  death;  and  that  some  written  evidence  of  the  marriage  had 
been  surreptitiously  concealed  or  destroyed  by  the  defendant  in  this  suit, 
but  there  is  nothing  in  the  evidence  to  sustain  such  a  charge,  nor  to 
justify  the  remanding  of  the  case  to  the  lower  Court  on  that  account 

If  such  evidence  can  at  any  time  hereafter  be  discovered,  the  plaintiff 
may  avail  himself  of  it,  as  the  judgment  of  the  Court  below  was  one  of 
nonsuit,  which  we  shall  affirm. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  tho 
District  Court  be,  and  the  same  is  hereby  affirmed,  at  the  costs  of  the 
appellant 


Rehearing  refused. 
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No.  1522.  —The  State  or  LotttsuwA,  ex  rel.,  Jacob  Wbstbbook,  v,  E.  D. 
Fabbab,  Judge  of  the  Thirteenth  Judicial  District 

Who*  a  writ  of  maadamtu  has  toned  against  •  tMitriat  Judge,  it  the  lnstaaM  of  the  defendant  in 
the  caee.  ordering  him  to  enow  eanee  why  he  eboold  not  be  eompelled  to  fix  tho  amount  of  the 
bond  for  too  releaee  of  property  under  eeqaeatration,  end  the  Jndge  ehowe  for  eanee  that  the  rait 
ha*  been  dUaiaeed  at  the  inetsaeo  of  the  plaintiff,  the  application  for  ft  maniamm  will  be 


APPLICATION  for  a  Mandamus, 
Aroni  &  Collier,  for  Westbrook,  petitioner  for  mandamus. 

Jimusx,  J.  This  is  an  application  for  a  mandamus  to  the  Judge  of  the 
Thirteenth  Judicial  District  of  the  State  of  Louisiana,  to  direct  him  to 
fix  the  amount  of  a  release  bond,  and  to  grant  an  order  for  the  release  of 
certain  property  sequestered  in  the  suit  of  "  Parmle  v.  Weslbrook"  pend- 
ing in  the  said  District  Court  for  the  parish  oi  Tensas,  as  required  of  him 
by  Article  279  of  the  Code  of  Praotice,  or  to  show  cause  to  the  contrary. 

The  cause  shown  by  the  Judge  is,  that  the  suit  of  Parmle  v.  Westbrook, 
his  been  duly  and  legally  discontinued  by  the  plaintiff,  and  as  the  effect 
of  this  discontinuance  is  to  put  the  defendant*  at  whose  instance  this 
proceeding  is  had,  in  possession  of  the  property  sequestered,  no  useful 
purpose  could  be  subserved  by  this  Court  interposing  its  authority. 

It  k  therefore  ordered  that  the  petitioner's  application  be  dismissed,  at 
his  coats* 
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No.  1009.— -J.  L.  Pointeb  v.  Merchants'  Mutual  Insuhance  Co.  ajul 
E.  W.  Rodd  v.  Louisiana  Mutual  Insubanck  Co. 

Where  a  veesel  at  sea  suddenly  links,  and  no  specific  cause  of  the  disaster  is  shown,  the  presumption 
of  law  is  that  the  vessel  is  unseaworthy.  This  principle  of  law  does  not  apply  where  the  evidence 
shows  that  the  loss  of  a  vessel  at  sea  by  sinking  was  the  direct  result  of  afire  which  accidentally 
broke  out  in  a  part  of  the  ves«el,  from  the  effect*  of  which  the  vessel  sinks;  in  such  a  caee  ft  must 
be  held,  that  the  sinking  of  the  veseel  is  a  peril  insured  against,  and  the  insurers  must  bear  the 
lose. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
A.  dt  M.  Voorhies,  for  Merchants'  Matnal  Insurance  Co.,  appellant. 
Ed.  Briggs.  for  Louisiana  Mutual  Insurance  Co.,  appellant.  Randolph, 
Singleton  A  Hardie,  for  plaintiffs  and  appellees. 

Brief  of  plaintiffs  and  appellees.  *  *  *  We  shall  proceed  to  show 
that  the  steamer  was  lost  by  perils  insured  against: 

1.  What  were  the  perils  insured  against?  The  policies  (pp.  7  and  27) 
bound  the  defendants  to  indemnify  for  losses  and  misfortunes  which 
should  come  to  the  damage  of  said  steamboat  "  by  rivers  and  fires." 
She  was  insured  in  the  port  of  New  Orleans,  where  the  risk  attached 
against  the  "  Mutual "  on  the  25th  of  February,  and  against  the  "  Mer- 
chants "  on  the  4th  of  March,  1865,  to  continue  for  six  months.  Each 
Company  insured  her  from  New  Orleans  to  the  Bio  Grande,  and  each  in- 
sured her  while  running  between  Matamoras  and  Bagdad,  the  trade  she 
then  contemplated. 

2.  She  was  lost  by  the  perils  insured  against  The  steamer  had  run 
about  two  months  on  the  Rio  Grande,  between  Matamoras  and  Bagdad 
— the  trade  for  which  she  was  insured;  was  a  popular  boat  and  making 
money.  Pp.  55,  85,  87,  110,  111,  140.  On  the  1st  of  July,  at  4  o'clock, 
p.  m.,  she  arrived  at  Matamoras  with  a  cargo,  and  was  not  unloaded  on 
the  same  evening,  because  of  the  difficulty  of  procuring  hands  on  Sat- 
urday eveni  g,  and  the  disinclination  of  the  merchants  to  receive  the 
goods  late  in  *he  evening.  Pp.  86,  87.  Besides  this,  it  rained  on  Satur- 
day and  on  the  following  day.  P.  87.  Nor  was  she  discharged  on  the 
Sunday  following,  because  labor  is  prohibited  on  Sunday  by  the  authori- 
ties of  Matamoras.  Pp.  56,  87.  The  steamer  Montezuma  arrived  in 
Mai-  moras  some  hours  before  the  Fanny  Fisk,  and  she  did  not  discharge 
her  freight  until  the  Monday  following.  P.  #6.  On  Monday  morning 
early,  the  Fanny  Fisk  caught  fire.  After  half  an  hour  of  great  exertion 
by  the  officers  and  men,  the  flames  were  arrested,  and  in  about  half  an 
hour  more  they  were  extinguished.  There  was  a  second  fire,  occasioned 
by  the  upsetting  of  a  lamp,  but  it  was  easily  subdued.  Scarcely  had  the 
boat's  crew  retired  to  rest  after  their  severe  labor,  when  they  were 
aroused  by  the  alarming  cry  that  the  boat  was  sinking,  and  in  a  few  mo- 
ments she  did  sink.  The  defendants  having  given  plaintiffs  a  policy  pur- 
porting to  be  one  of  insurance,  in  which  there  is  this  clause:  "Touching 
the  perils  which  this  Company  is  contented  to  bear  and  take  upon  them- 
selves in  the  premises,  they  are  of  the  Rivers,  Fires,  and  all  other  perils," 
etc.,  (pp.  9,  27,)  we  proceed  with  all  confidence  to  show  that  the  plain- 
tiffs' loss  was  incurred  by  both  of  the  perils  insured  against 

1st.  As  to  the  fire. 

James  MoConuell,  (p.  79.)  proves  that  when  the  steamer  was  tied  to 
the  landing  at  Matamoras,  she  caught  fire,  between  one  and  two  o'clock 
Sunday  night,  the  8d  of  July,  1865.  "  The  fire  broke  out  in  a  room  by 
the  side  of  the  engine,  and  on  the  side  nearest  the  shore,  where  the  en- 
gineer kept  oil,  pain ts,  packing,  and  tools."  The  fire  had  so  far  ad- 
vanced that  when  witness  opened  the  door,  "the  blaze  burst  full  in  bis 
face  and  burnt  his  beard  and  hair. "  P.  80.  Closed  the  door,  and  al- 
though he  did  not  see  any  one  around  or  near  the  room  when  he  dis- 
covered the  fire,  "  in  two  or  three  minutes  from  the  time  the  alarm  was 
given  most  of  the  officers  and  men  were  at  work  with  the  pomps  and  the 
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"buckets."  "  The  fire  spread  with  great  rapidity,  owing  to  the  quantity 
of  oil,  oakum  and  the  pine  wood  of  which  the  room  and  boiler  deck  waft 
made.1'    Pp.  80,  61. 

About  half  an  hour  elapsed  before  the  fire  was  at  all  arrested,  and  it 
was  an  hour  or  more  before  it  was  extinguished.  P.  81.  Although  the 
witness  did  not  examine  the  hull  after  the  fire,  he  saw  the  carpenter,  en- 
giueer,  and  a  Mexican  deck-hand  come  out  of  it  from  an  examination. 
There  were  on  board  at  the  time  of  the  fire,  the  captain,  the  two  engi- 
neers, Messrs.  Bucholdz  and  Simons,  Kodd  and  Maranaux,  Jones,  the 
steward  and  cook,  the  firemen  and  five  hands,  and  all  engaged  in  putting 
oat  the  fire.  And  still  farther  on  the  subject  of  the  fire  and  the  efforts 
made  to  extinguish  it,  the  witness  speaks  at  page  89,  on  cross-examina- 
tion. 

A.  P.  Bucholdz,  an  engineer  on  board  of  the  steamer,  corroborates  the 
foregoing  statement  in  every  respect  and  to  the  fullest  extent.  Pp.  109, 
101,  103.  He  declares  that  the  fire  raged  with  great  fury,  and  that  the 
flames  seemed  at  one  time  to  envelop  the  boat. 

J.  P.  Bodd  testifies  to  the  fire,  the  extent  of  it,  and  the  injury  to  the 
boat,  the  duration  of  it  and  its  final  extinguishment,  and  corroborates 
the  statement  of  McConnell  and  Bucholdz.    Page.  53. 

After  it  was  supposed  that  the  fire  had  been  entirely  extinguished,  the 
men  retired  to  rest,  when  there  was  a  second  alarm  of  fire;  but  it  is  not 
necessary  to  dwell  on  it,  for  it  was  "quite  slight"  and  speedily  extin- 
guished.   Pp.  53  and  54.    It  was  caused  by  the  upsetting  of  a  lamp.  lb. 

2.  As  to  the  water. 

There  cau  be  no  doubt  whatever,  that  immediately  after  the  fires  were 
extinguished  the  boat  sunk,  and  was  a  total  loss.  "She  went  down  in 
about  two  hoars  after."  Bodd,  p.  51.  She  sunk  in  about  an  hour  and 
a  half  after.  McConnell,  p.  82.  "On  returning,  I  saw  her  careening 
Hpidfy,  and  at  the  same  time  I  heard  the  noise  of  the  water  as  it  ruabed 
ipto  her."  P.  82.  He  gave  the  alarm,  crying  out  "  the  Finny  Fiak  is 
sinking."  P.  83.  Bucholdz  was  preparing  to  go  to  bed  when  he  heard 
too  cry,  and  she  sunk  immediately.  P.  106.  "The  cook  and  the  first 
clerk  came  near  being  drowned;  the  cook  had  to  jump  overboard  aft" 
P.  10G.  Indeed,  the  suddenness  with  which  the  boat  went  down,  the 
consternation  it  produced,  and  the  extent  of  the  danger  to  the  officers 
and  crew,  are  clearly  and  distinctly  stated  by  the  witnesses,  who,  in  every 
essential  point,  corroborate  one  another.  In  conclusion,  we  refer  to  the 
" protest"  mode  in  the  "  heroio  city  of  Matamoras,"  immediately  after 
the  loss,  for  a  full  narration  of  the  loss  as  it  happened,  both  by  fire  and 
water. 

We  might  here  rest  the  case,  being  satisfied  that  the  testimony  brings 
the  loss  within  the  terms  of  the  policy.  But  before  doing  so,  it  may  be 
well  to  consider  the  grounds  on  which  resistance  is  made  to  the  payment 
of  insurance: 

1.  The  defendant  admits  the  execntion  of  the  policy,  and  denies  the 
Allegations  of  the  petition.  So  far,  the  enquiry  is  narrowed  to  a  single 
question,  and  the  proper  auswer  to  it.  The  policy  being  admitted,  the 
enquiry  is,  were  the  defendants  insured  against  the  loss  which  occurred? 
An  inspection  of  the  policy  establishes  that  the  insurance  was  agaiust 
loss  by  rivers  and  fires,  and  the  testimony  of  the  witnesses,  Bodd,  James 
McConnel  and  Bucholdz,  before  referred  to,  establishes  the  fire,  and  that 
the  boat  snuk  in  the  river.  They  show  that  she  was  well  commanded  by 
»  competent  captain,  and  had  her  complement  of  hands  and  officers,  ana 
was  "well  provided  for."  Bodd's  testimony,  pp.  52,  53.  McOonnell's 
pp.  77,  78.     Captain  Banlt's,  pp.  93,  91.    Bucholdz's,  p.  96. 

2.  The  defendant's  special  defence  is,  that  the  steamer  was  unwa- 
Worthy.  We  cheerfully  join  issue  with  the  learned  counsel  on  this 
imaginary  defence,  and  call  upon  the  record  to  "vindicate  the  right." 

The  plaintiffs,  with  a  sagacity  which  has  almost  proved  to  be  prophetic, 
when  they  determined  to  put  the  Fanny  Fiak  in  condition  to  enter  into 
the  trade  on  the  Bio  Grande,  repaired  her  under  the  auspices  oi  lUchard 
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8wain,  ••  a  marine  inspector  for  the  underwriters  of  New  Orleans,"  who 
has  been  engaged  in  this  business  twenty-seven  years — surely  long  enough 
to  have  gained  experience,  as  he  certainly  had  gained  the  confidence  of 
the  underwriters  of  New  Orleans,  who  testify  to  the  fact  by  retaining 
him  for  more  than  a  quarter  of  a  century  in  office.   Page  187. 

The  prophetic  souls  of  the  plaintiffs  admonished  them  that  there  might 
be  trouble,  for  they  knew  that  it  is  sometimes  as  difficult  to  collect 
"  losses  "  as  it  is  easy  to  pay  premiums;  so  they  determined  to  make  the 
Fanny  Fisk  seaworthy,  under  the  inspection  and  direction  of  that  marine 
institution,  Biohard  Swain,  whose  "ipse  dixit"  is  almost  invariably 
accompanied  by  a  corroborative  judicial  judgment.  He  states  "the 
Fanny  Fisk  was  repaired  under  my  supervision."  "She  was  repaired 
between  a  month  and  six  weeks."  "  There  was  as  large  a  force  employed 
working  on  her  as  could  conveniently  work.  I  was  present  every  morn- 
ing, pretty  much,  while  these  repairs  were  going  on;  I  very  seldom 
missed.  I  had  a  carle  blanche  to  put  the  boat  in  order;  I  did  so."  He 
refers  to  his  certificate,  corroborates  and  adopts  it,  (pp.  138, 140)  and 
fixes  the  time  at  which  the  repairs  were  made.  He  adds:  "I  was  inspec- 
tor at  that  time  specially  for  the  Crescent  Louisiana  Mutual  Insurance 
Co.,  and  the  Merchants'  Mutual  Insurance  Co.  P.  139.  Two  of  the 
companies,  defendants,  in  these  suits. 

Brief  of  defendants  and  appellants,— -Under  every  aspect  of  the  case,  the 
plaintiffs  are  involved  in  difficulty. 

1.  If  the  fire  had  been  the  cause  of  the  ultimate  disaster,  then  the 
vessel  was  unseaworthy  for  want  of  a  competent  captain  and  crew;  their 
negligence  and  carelessness  must  fall  upon  their  principals.  Whitney  v. 
Ocean  Ins.  Co.,  14  La.  485.  Caldwell  vs.  La.  Ins.  Co.,  19  La.  42.  Du- 
pcire  v.  Western  Ins.  Co.,  2  B.  57.    Lapene  r.  Sun  Ins.  Co.,  8  An.  1. 

2.  If  the  fire  be  not  the  cause  (causa  causans)  of  the  subsequent  wreck- 
ing, then  no  specific  cause  is  suggested,  and  the  law  presumes  unsea- 
worthiness. The  plaintiffs,  having  completely  failed  to  prove  that  the 
vessel  was  then  seaworthy,  (although  she  might  have  been  so  six  months 
previous)  the  legal  presumption  of  unseaworthiness  holds  good. 

No  legal  appreciation  can  be  made  of  the  statements  of  witnesses,  who, 
speaking  of  her  at  the  time  of  the  catastrophe,  called  the  Fanny  Fisk  the 
favorite  and  popular  packet  of  the  Matamoras  trade,  and  believe  her  to 
have  been  as  good  as  any  other  steamer  plying  in  those  waters.  It  takes 
an  acute  mathematician  to  ascertain  the  relation  between  two  unknown 
numbers,  and  the  jurist  who  will  establish  the  seaworthiness  of  one  ves- 
sel by  comparison  with  others,  whose  seaworthiness  is  itself  a  problem, 
will  have  a  delicate  operation  to  perform. 

One  witness  was  proud  of  the  Fanny  Fisk,  after  seeing  her  ride  sue* 
cessfully  two  hurricanes  on  sea,  and  coming  out  of  these  trials  staiincher 
than  beforel    As  an  employe  on  board,  he  had  a  fellow-feeling  for  her. 

Howell,  J.  These  suits,  consolidated,  are  brought  to  recover  of  the 
defendants  respectively  the  amounts  of  two  policies  of  insurance  effected 
in  March,  1865,  on  the  steamer  Fanny  Fisk,  which  was  lost  by  sinking  in 
the  Bio  Grande  on  the  3d  July,  1865.  The  defence  is,  that  the  vessel  was 
unseaworthy  during  the  term  of  the  policy,  and  was  not  lost  by  any  of 
the  perils  insured  against 

Judgments  were  rendered  in  favor  of  plaintiffs,  and  defendants  have 
appealed. 

It  is  shown  that  the  vessel  was  in  good  condition,  seaworthy,  and  well 
officered  and  provisioned,  at  the  date  of  the  policies,  and  so  continued 
until  the  morning  of  the  3d  day  of  July,  when  about  one  or  two  o'clock 
a  fire  was  discovered  in  a  room  on  the  main-deck,  where  oils,  carpenter's 
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tools,  eta,  were  stored;  that  in  the  course  of  an  hour  the  fire  was  with 
great  exertions  extinguished,  and  that  about  an  hoar  or  an  hour,  and  a 
half  thereafter  the  boat  suddenly  sank— those  on  board  barely  haying 
time  to  escape.  The  description  given  by  the  witnesses  of  the  fire,  and 
its  effects,  satisfies  us  that  the  loss  was  the  direct  consequence  of  the  fire, 
and,  therefore,  the  principle  of  law  invoked  by  the  defendants,  that  no 
specific  cause  being  shown  for  the  disaster,  the  presumption  is,  that  at 
the  time  of  the  loss  the  vessel  was  unseaworthy,  is  not  applicable.  Under 
the  evidence,  no  other  cause  can  be  assigned  for  the  sinking  than  the 
damage  caused  by  the  fire. 

We  therefore  conclude  that  the  loss  was  the  result  of  perils  insured 
against 

Judgment  affirmed,  with  ooeta. 

Rehearing  refused. 


No.  474L— E.  A.  Pattkbson  v.  Crrx  of  Nxw  Orleans. 

As  Common  Council  of  ths  city  of  Now  OH— ns  to  not  vsstsd  with  authority  to  goats*!**  tfcMoow- 
trsetors  shs.ll  mass  money,  under  sll  circumstances,  out  of  contracts  with  ths  corporation. 
r«r  Ckrtam:   No  such  ass  of  ths  publio  funds  is  oonUmpUtsd . 

A  jadjpnsnt  rendered  by  ths  lower  Court,  on  issuos  not  mads  by  ths  plsadinjs,  will  bs  rtrerssd  on 
appssJ. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Handlin,  J. 
FeUows  «fc  Mills,  for  plaintiff.    K  Filleul,  (or  the  City. 

Howeui,  J.  This  snit  is  brought  on  a  warrant  drawn  by  the  comptrol- 
ler on  the  treasurer  of  the  city,  to  the  order  of  and  endorsed  by  £.  A. 
Patterson  &  Co.,  for  97,981  56,  on  22d  May,  1862,  payable  eighteen 
months  thereafter,  with  six  per  cent,  interest  from  date,  and  protested  at 
maturity,  November  22d-25th,  1863,  for  non-payment 

The  city,  besides  the  general  denial,  specially  denies  the  existence  Of 
soy  ordinance  authorizing  the  comptroller  to  draw  the  warrant  sued  on, 
or  if  there  be  such  ordinance,  that  it  was  passed  by  a  lawful  majority  of 
the  Board  of  Common  Council,  or  that  any  provision  is  made  according 
to  law  to  pay  such  warrant;  denies  further,  the  legality  of  the  proceedings 
of  the  Common  Council,  and  the  acts  of  the  Finance  Committee,  out  of 
which  said  warrant  originated,  and  asks  judgment  annulling  the  warrant, 
and  against  the  plaintiff  for  $119,586  46,  amount  of  his  twenty-four  pro- 
missory notes,  given  for  the  lease  of  the  third  section  of  the  wharves, 
and  improperly  surrendered  to  him. 

Jndgmont  was  rendered  annulling  the  warrant  sued  on,  declaring  the 
said  notes  properly  returned  to  plaintiff,  and  condemning  him  to  return 
to  the  city  the  five  warrants  (including  the  one  in  suit)  amounting  to 
$31,926  23,  given  to  plaintiff  in  settlement  of  the  wharf  contract,  and  in 
default  thereof  to  pay  said  sum,  with  interests  and  costs,  from  which  he 
appealed. 

Since  the  appeal  plaintiff  has  died,  and  his  widow  has  been  made 
party. 


104  SUPREME  COURT  OF  LOUISIANA, 


l'ulieraon  v.  City  of  New  Orleans. 


The  ordinances  or  resolutions  introduced,  as  authorizing  the  warrant, 
are  No.  5M3,  approved  June  8th,  1801,  No.  5978,  approved  March  20th, 
1&G2,  and  No.  0035,  approved  May  14th,  1862. 

By  the  first  of  these  (5633)  the  contract  of  lease  was  so  ohanged  as  to 
make  the  city  guarantee  to  the  lessee,  the  plaintiff,  that  his  revenues  for 
the  year,  18(51,  cut  off  by  the  war  and  blockade,  shall  be  the  same  as  the 
average  revenues  of  the  two  previous  years  (1859  and  1860)  "deducting 
at  the  rate  of  $4,000  per  annum,  for  less  amount  of  repairs  required  and 
profit  that  might  be  realized,"  and  the  deficit  in  said  revenues  to  be 
deducted  from  the  notes  of  the  lessee  falling  due  thereafter;  and  the 
mayor  was  authorized  to  sign  a  notarial  act  in  accordance  therewith, 
which  was  executed  and  signed  on  26th  June,  1861. 

By  the  second  (5978)  the  Finance  Committee  was  instructed  to  make  a 
settlement  with  the  lessees  of  the  city  wharves,  agreeably  to  resolution 
No.  5631,  approved  June  1st,  1861,  and  which  is  similar  to  No.  6633,  but 
refers  to  other  lessees. 

By  the  third  (6035)  the  mayor  is  authorized  to  cancel  all  the  leases  of 
the  wharves,  with  the  consent  of  the  lessees.  The  Finance  Committees 
were  authorized  to  settle  with  the  said  lessees,  according  to  resolutions 
Nos.  5631  and  5633;  and  the  Committees  of  Streets  and  Landings,  and 
the  surveyor  authorized  to  take  oharge  of  the  wharves  and  levees;  in 
pursuance  of  which  plaintiff  executed  a  notarial  act  on  26th  May,  1862, 
consenting  to  the  canceling  of  the  act  of  lease  to  him  passed  on  31st 
August,  1S58,  which  was  to  continue  until  30th  June,  1863,  and  acknowl- 
edging tl  <t  receipt  from  the  Finance  Committee  of  the  sum  of  $31,926  24, 
in  full  of  r.ll  claims  which  he  had  against  the  city  of  New  Orleans  arising 
from  said  lease;  which  payment  it  seems  consisted  of  five  warrants,  two 
payable  in  six,  and  the  others  respectively  in  twelve,  eighteen  and  twenty- 
four  months  from  22d  May,  1862,  the  one  at  eighteen  months  is  the  one 
in  suit. 

It  is  proven  that  the  settlement  thus  authorized  and  resulting  in  giving 
the  said  warrants,  was  made  on  21st  May,  1862,  between  parties  from  the 
comptroller's  office  and  some  of  the  Finance  Committee;  that  the  city  comp- 
troller and  the  proprietor  of  the  official  journal  of  the  city  were  partners 
of  plaintiff  in  the  lease  of  the  wharves,  and  of  course  in  the  fruits  oi  the 
above  settlement;  and  that  they  and  two  others  were  authorized  by  reso- 
lution of  the  Council  to  sign  the  act  canceling  tho  lease,  because  of  the 
absence  of  their  copartner,  the  plaintiff. 

The  2Ut  section  of  the  city  charter  (1856)  prohibits  any  officer  of'  the 
corporation  from  being  directly  or  indirectly  interested  in  any  work, 
business  or  contract,  the  expense,  price  or  consideration  of  which  is  paid 
from  the  city  treasury. 

By  the  original  contract  the  plaintiff  paid  $59,793  06  per  annum,  in 
monthly  instalments,  and  made  all  necessary  repairs  to  the  wharves  and 
landings  for  the  privilege  of  collecting  the  revenues  thereof  in  the  third 
section,  the  average  receipts  of  which  in  1859  and  1860  were  $113,091  90 
per  year,  leaving  853,298  84  for  cost  of  repairs,  expenses  and  profits  an- 
nually. By  the  second  contract,  plaintiff  was  allowed  $4,000  annually 
for  repairs  and  pmJUs,  and  the  guarantee  that  his  receipts  should  be 
$113,091  90,  the  difference  between  which  two  sums  should  be  dedwtoi 
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from  his  notes  falling  due  after  the  date  of  the  contract,  Jane  26th,  1861. 

But  by  the  settlement  the  amount  of  the  said  notes  was  deducted  from 
said  difference — not  the  difference  from  the  notes — and  the  city  obligated 
to  pay  plaintiff  the  remainder,  which  is  clearly  an  obligation  without  a 
legal  consideration,  and  one  which  the  -Finance  Committee  were  not 
authorized  to  assume  or  impose. 

Admitting  the  right  of  the  Common  Council  to  make  the  change  in  the 
original  contract,  in  the  manner  in  which  it  was  done,  upon  which  it  is 
unnecessary  to  express  an  opinion,  we  think,  under  no  legal  construction, 
cqntibe  in/erred  thai  the  city  was  to  guarantee  to  the  plaintiff  any  sum  beyond 
Hie  amount  of  his  notes,  less  the  $4,000  to  be  deducted. 

The  Common  Council  is  not  vested  with  authority  to  guarantee  that 
contractors  shall  make  money,  under  all  circumstances,  out  of  their  con* 
tracts  with  the  corporation. 

No  such  use  of  the  public  funds  is  contemplated. 

We  think,  however,  the  lower  Court  erred  in  rendering  judgment  for 
the  return  of  the  five  warrants  or  the  payment  of  their  amount  by 
plaintiff,  as  no  such  issue  was  made  by  the  pleadings. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  Court  be  re- 
versed, and  it  is  now  decreed  that  there  be  judgment  against  plaintiff  and 
in  favor  of  defendant,  annulling  the  warrant  or  draft  sued  on,  with  costs 
in  the  lower  Court,  costs  of  appeal  to  be  paid  by  defendant 


On  REHEARma. 

Howelxi,  J.  In  the  argument  for  a  rehearing,  counsel  for  plaintiff  con- 
tend that  the  consideration  of  the  warrants  in  question  was  the  surrender, 
by  the  plaintiff  to  the  city,  of  the  possession  and  enjoyment  of  the  revenues 
of  the  wharves  for  the  unexpired  term  of  his  lease.  But  the  record  shows 
that  the  amount,  for  which  they  were  given,  was  the  result  of  the  settle- 
ment made  between  him  and  the  Finance  Committee,  under  ordinance 
No.  5633,  which  guaranteed  to  plaintiff  that  his  revenues  for  the  year 
1861  should  equal  the  average  of  the  years  1859  and  1860,  less  the  sum  of 
14000  for  repairs,  &c,  and  that  the  difference  between  his  actual  receipts 
and  the  said  average  should  be  credited  on  his  notes  falling  due  thereafter. 
And  we  hold  that  the  Finance  Committee  did  not  make  the  settlement  in 
accordance  with  the  true  construction  and  intention  of  said  ordinance, 
which  did  not  authorize  the  Finance  Committee  to  bind  the  oity  to  pay 
the  lessee  any  sum  beyond  the  amount  of  his  notes ;  that,  in  our  opinion 
the  Common  Council  could  not  assure  a  contractor  a  profit  on  his  con- 
tract at  the  public  expense,  and  that  the  claim  in  this  suit  was  of  such  a 
character,  being  a  sum  promised,  besides  giving  up  his  rent  notes.  We 
are  of  this  opinion  still. 

If  the  law  would  allow  this  claim  we  would  readily  award  it,  whatever 
may  be  the  condition  of  the  claimant.  But,  as  we  cannot  convince 
ourselves  of  error  in  our  first  conclusions,  we  cannot  grant  a  rehearing, 

Behearing  refused. 

14 
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No.  475. — E.  A.  Patterson  v.  City  07  New  Orleans. 

A  PPEAL  from  the  Third  District  Court  of  New  Orleans,  HancBin,  J. 
A    Fellows  &MiU8,ioip\*iiitifL    M  FiUexd,  for  the  City. 

Howell,  J.  In  this  suit  plaintiff  claims  the  value  of  a  quantity  of 
lumber  taken  and  used  by  the  defendant  Besides  the  general  and  a 
special  defence  to  the  claim,  the  city  raises  the  questions  growing  out  of 
the  contract  of  lease  of  the  wharves  involved  in  the  case  between  the 
same  parties  just  decided,  and  asks  that  plaintiff's  demand  be  declared 
compensated  by  his  indebtedness  on  that  account. 

Judgment  was  rendered  in  favor  of  plaintiff  for  the  amount  claimed, 
but  ordering  it  to  be  credited  on  the  judgment  rendered  in  favor  of  the 
city  in  the  former  case. 

As  the  lower  Court  held,  the  evidence  sustains  plaintiff's  demand,  but 
there  was  error  in  requiring  the  amount  to  be  credited  on  another  judg- 
ment in  a  suit  unconnected  with  this.  The  causes  of  action  are  different 
and  distinct;  and  besides,  we  have  found  that  no  judgment  should  have 
been  rendered  in  the  former  suit  against  plaintiff,  upon  which  the  credit 
should  be  made. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  it  is  now  ordered  that  plaintiff  recover  of  defendant  the  sum  of 
81,381  10,  with  legal  interest  from  judicial  demand,  and  costs  in  both 
courts. 

No.  669.— John  L.  Gubebnatob  v.  The  City  07  New  Orleans. 

By  the  charter  granted  to  the  Qarondelet  Canal  and  Navigation  Company,  by  tha  Legislature  in  IMl 
tha  power  to  leaaa  ie  unlimited  and  unrestricted,  without  diatlnotlon  aa  to  whether  it  be  tea 
part  or  tha  whole  of  the  property. 

P«r  Curiam  :  Where  the  law  makea  no  diatinotion  or  discrimination,  ©ourta  can  make  none ;  and  to  da 
■0  would  be  a  purely  arbitrary  exercise  of  power.  * 

Where  tha  record  discloses  the  fact  that  a  judgment  by  default  haa  been  confirmed,  without  Intio- 
ducing  the  evidence  on  whioh  it  is  founded,  although  it  is  on  file  in  the  oaaa,  the  judgment  will 
be  declared  null  and  void  on  appeal,  and  tha  oaaa  will  bo  remanded  to  be  proceeded  in  according 
to  law. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
C.  Dufotar,  for  plaintiff.    A.  M.  Buchanan,  for  the  City. 

Labatjve,  J.  The  plaintiff,  as  lessee  of  the  Carondelet  Canal  and  Na- 
vigation Company  of  New  Orleans,  claims  of  the  city,  the  sum  of  $5,000, 
as  damages  suffered  by  him,  and  caused  by  the  defendant  in  draining 
into  the  Bayou  Si  John. 

The  defendant  excepted  to  the  petition  on  the  following  grounds: 

1.  Because  the  same  contains  no  cause  of  action. 

2.  Because  plaintiff  has  no  legal  interest  in  the  matter  in  controversy, 
his  alleged  lease  being  invalid,  the  Carondelet  Canal  and  Navigation  Com- 
pany  of  New  Orleans  having  no  authority  in  law  to  lease,  or  otherwise 
dispose  of  its  entire  corporate  property  and  rights,  and  subrogate  to  all 
its  corporate  powers  and  privileges  the  plaintiff  or  other  persons." 

The  exception  was  overruled,  and,  the  defendant  failing  to  answer,  a 
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judgment  by  default  was  rendered,  and  made  final,  for  82,000.     The  city 
appealed. 

By  the  first  section  of  the  act  of  incorporation,  approved  March  16, 
1857,  the  said  company  can  sue  and  be  sued,  purchase,  hold,  sell,  convey, 
contract,  lease,  and  release,  grant,  transfer,  and  receive,  etc. 

By  the  third  section  of  an  act  relative  to  said  company,  approved 
March  10,  1858,  it  is  enacted,  "  That  after  the  expiration  of  five  years 
from  the  final  passage  of  this  act,  the  city  corporation  shall  be  prohibited 
from  draining  into  Bayou  St.  John;  and  should  said  city  continue  to  drain 
into  said  Bayou  after  the  expiration  of  the  term  aforesaid,  then,  only 
upon  due  indemnity  being  made  for  any  injury  which  shall  be  made  to 
appear  to  result  therefrom;  said  indemnity  to  be  determined  by  three 
experts,  to  be  appointed,  one  by  the  city  corporation,  one  by  the  com* 
pany,  and  one  by  any  of  the  District  Judges  of  New  Orleans,"  etc. 

By  notarial  act,  passed  on  the  4th  of  March,  1861,  the  said  company 
leased  unto  John  L.  Gubernator  and  Michael  Currin,  (the  latter  subse- 
quently transferred  all  his  rights  to  the  former,)  who  acknowledged  pos- 
session: "The  Canal  Carondelet,  the  dredge-boats,  shell-roads,  and 
buildings  thereto  appertaining,  the  privilege  of  collecting  tolls  on  the 
Canal,  the  Bayou  St.  John,  and  shell-road,  and  all  other  rights  and  privi- 
leges of  the  said  company,  under  its  charter  and  the  amendments  thereto. " 
And,  among  other  things,  the  right  of  claming  indemnity  which  may  be 
claimed  from  the  City  of  New  Orleans,  during  the  period  of  the  lease, 
under  the  third  section  of  the  act  relative  to  the  company,  approved 
March  10,  1858,  was  specially  transferred  to  the  lessees  in  the  act  of  lease, 
which  was  granted  for  twelve  years  from  the  date  of  the  act. 

It  is  insisted,  in  this  Court,  that  the  company  had  no  power  to  make  a 
valid  lease  of  all  its  property,  and  surrender  to  an  individual  the  exclusive 
control  of  its  property,  and  the  management  of  its  affairs;  and  that  the 
exception  to  the  cause  and  right  of  action  should  have  been  sustained. 

The  power  to  lease,  granted  by  the  charter,  is  unlimited  and  unrestricted; 
no  distinction  is  made  whether  or  not  it  be  for  the  whole  or  a  part  of  the 
property.  How  can  we  discriminate  and  distinguish,  when  the  law  does 
not?  Ubi  lex  nan  distinguit,  nee  nos  disiinguere  debemus.  Were  we  to 
attempt  to  draw  a  line  of  restriction  and  limitation,  where  would  we  trace 
it?  It  would  be  an  arbitrary  exercise  of  power  on  our  part,  reprobated 
bylaw. 

We  are  of  opinion  that  our  learned  brother  below,  decided  correctly  in 
overruling  the  exception. 

After  the  decision  of  the  Court  upon  said  exception,  the  defendant  made 
no  further  appearance  or  defence. 

This  suit  was  filed  on  the  7th,  and  served  on  the  defendant  on  the  8th 
of  March,  1864;  the  three  experts  contemplated  by  the  charter,  were  ap- 
pointed and  qualified,  and  they  made  their  report  on  the  2d  of  March, 
1865,  assessing  the  damages  at  $2,000.  The  Judge,  in  making  the  judg- 
ment by  default  final,  homologated  the  report  of  the  experts,  and  gave 
judgment  pursuant  thereto,  for  $2,000.  But  the  defendant  complains  in 
this  Court,  that  the  report  of  the  experts  was  not  offered  in  evidence,  and 
that  therefore  there  was  no  proof  of  damage.  It  is  true,  that  the  note  of 
evidence  makes  no  mention  of  the  said  report  having  been  adduced  on 
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the  trial;  and  we  regret  to  say  that,  in  the  absence  of  that  document  from 
the  evidence,  the  Court  had  no  proof  of  damages  in  support  of  its  judg- 
ment, as  required  by  the  third  section  of  the  amendment  to  the  charter 
of  the  company.  We  are,  therefore,  of  opinion  that  the  judgment  is 
erroneous,  and  that  the  case  must  be  remanded. 

The  appellant  has  attempted,  in  the  written  brief,  to  raise  issues  not 
authorized  by  the  pleadings  below,  and  we  have  passed  them  unnoticed. 

It  is  thefore  ordered  and  decreed  that  the  judgment  appealed  from  be 
annulled  and  reversed,  and  that  the  case  be  remanded,  to  be  proceeded 
in  according  to  law,  and  that  the  plaintiff  and  appellant  pay  the  costs  of 
this  appeal. 


<Wtf>A»<VMAWA»A^W<WW\M/\/\A^WM»l*» 


No.  1632.— The  State  of  Louisiana,  ex  rel.,  Daniel  Hicky.  v.  The 
Judge  of  the  Fourth  District  Court  of  New  Orleans. 

Article  577  of  the  Code  of  Practice,  only  refers  to  judgments  decreeing  the  delivery  of  reel  estate. 

It  baa  no  application  where  the  judgment  only  reoognizes  the  mere  main  of  the  plaintiff  w  having 

an  interest,  or  ownership  in  the  property  in  dispute.    C.  O.  463. 
Where  there  is  no  standard  specially  fixed  by  law  as  to  the  amount  of  the  appeal  bond  required  to 

operate  a  superseded;  pending  the  appeal,  the  Judge,  a  quo.  should  allow  a  suspensive  appeal,  on 

appellant's  giving  bond  in  an  amount  sufficient  to  cover  oosta. 

APPLICATION  for  a  Mandamus, 
P.  H.  Morgan,  for  D.  Hicky,  petitioner  for  mandamus. 

Ilsley,  J.  This  is  an  application  to  this  Court  for  a  mandamus  to 
direct  the  Judge  of  the  Fourth  District  Court  of  New  Orleans,  to  grant 
a  suspensive  appeal  in  the  suit  in  the  said  District  Court  pending,  of 
Eliza  W.  Walsh,  wife  of  Woodville  Latham,  v.  Daniel  Hicky,  No. — ,  on  the 
relator's  (Daniel  Hicky)  furnishing  an  appeal  bond  for  two  hundred  said 
fifty  dollars. 

The  object  of  the  plantifTs  action  against  the  relator  in  the  above- 
described  suit,  was  to  obtain  the  judgment  which  he  did  to  annul  a  cer- 
tain sale  and  transfer  of  all  the  right,  title  and  interert,  of  the  planting 
Eliza  W.  Walsh,  in  the  real  and  personal  estate,  appertaining  and  belong- 
ing to  the  successions  of  her  deceased  grandparents,  Philip  and  Anna 
Hioky,  with  the  revenues,  etc.,  and  from  the  said  judgment  of  nullity, 
which  "  restored  the  plaintiff  to  the  position  she  would  have  had  and  held, 
had  such  sale  and  transfer  never  been  made."  The  proceeding  is  now 
taken  by  the  relator  to  obtain  a  suspensive  appeal  by  furnishing  the  bond 
tendered  by  him. 

The  relator  contends,  in  this  Court,  that  the  judgment  of  which  he  com- 
plains does  not  condemn  him  to  pay  any  sum  of  money  whatever,  and 
that  it  does  not  decree  the  delivery  of  any  real  estate,  and  that  he  is  en- 
titled to  a  suspensive  appeal  on  his  furnishing  an  appeal  bond  for  the 
amount  above  stated. 

The  Judge,  in  his  answer  to  the  order,  states  as  a  reason  for  requiring 
an  appeal  bond  for  fifteen  thousand  dollars,  that  the  plaintiff's  succession 
rights,  being  by  law  an  immovable,  the  standard  for  security  to  supercede 
proceedings  pending  the  appeal  prayed  for,  is  that  prescribed  in  article 
577  of  the  Code  of  Practice;  that  neither  of  the  articles  575  and  576,  the 
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only  other  ones  in  that  Code,  which  treats  of  suspensive  appeals,  are  ap- 
plicable to  the  said  appeal. 

In  this  last  position  of  the  learned  Judge,  he  is  certainly  correct;  but 
we  are  unable  to  perceive  how  article  577  can  be  applied  to  the  appeal 
in  question.  That  article  refers  to  judgments  decreeing  the  delivery  of 
real  estate;  and  no  delivery  of  real  estate  to  the  plaintiff  is  ordered  by  the 
decree;  and  if  the  decree,  which  requires  the  mere  status  of  the  plaintiff 
as  heir  of  her  grandparents,  did  contemplate  the  delivery  to  her,  by  the 
defendant,  of  her  succession  rights,  of  whioh  nothing  tangible  therein  is 
it  shown  ever  came  unto  his  possession.  StiU,  article  577  has  only  refer- 
ence to  reed  estate;  that  is,  to  sensible,  corporeal,  immovable  property,  etc., 
(C  C.  453,  J2;  Bouvier's  Law  Die.  verbo  Real  Property;)  and  not  to  mere 
incorporeal  things;  such  as  an  inheritance,  or  rights  of  an  heir  in  a  suc- 
cession. See  Inst  de  reb.,  corp.  et  inoorp.,  Domat,  FreL  B.,  Tit  3, 
Par.  3;  and  462  C.  C.  La. 

True,  article  463,  j  3,  classes  among  immovables  from  the  objects  to 
which  they  apply,  "an  action  for  the  recovery  of  an  immovable  estate, 
or  an  entire  succession;  and  this  may  or  not  embrace,  not  only  the  action 
to  recover  an  entire  succession,  but  the  right  itself  to  a  fractional  part  of 
a  succession.  But  such  an  immovable,  a  mere  indeterminate  incorporeal 
right,  a  residuum,  is  not  the  fixed,  specific  real  estate,  of  which  article 
577  makes  mention,  so  as  to  determine  the  amount  of  an  appeal  bond  to 
be  furnished  in  the  present  case. 

There  being,  then,  no  standard  fixed  specially  by  law,  as  to  the  amount 
of  an  appeal  bond  required  to  operate  a  supersedeas,  in  such  a  case  as  the 
one  now  presented,  pending  the  appeal,  we  think  the  Judge  should  have 
allowed  the  suspensive  appeal  upon  the  bond  for  two  hundred  and  fifty 
dollars  tendered  by  the  appellant,  a  sum  amply  sufficient  to  cover  the  costs 
of  appeal     See  10  An.  345;  19  An.  505. 

In  Seddon  v.  Tempteton,  7  An.  127,  this  Court  said :  The  law  often 
vests  Judges  with  discretion,  which,  when  legally  and  not  arbitrarily  ex- 
ercised, appellate  tribunals  should  not  interfere  with;  but,  when  by  abuse 
of  sttoh  discretion,  the  right  of  a  litigant  to  have  his  cause  placed  in  such 
s  condition  as  to  enable  him  to  have  the  benefit  of  the  appellate  jurisdic- 
tion whioh  the  Constitution  has  conferred  upon  him;  and  he  may  legally 
invoke  the  remedy  which  has  been  resorted  to  by  him  in  this  proceeding. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  a  peremptory 
mandamus  be  issued  from  this  Court,  ordering  the  Judge  of  the  Fourth 
District  Court  of  New  Orleans,  to  grant  a  suspensive  appeal  in  the  case  of 
Eliza  W.  Walsh,  wife  o/Woodville  Latham,  v.  Daniel  Hicky,  No.—,  pending 
in  said  Courtr  on  the  appellant's  filing  in  said  Court,  in  the  said  suit,  an 
appeal  bond,  with  security  conditioned  as  the  law  requires,  in  the  sum  of 
two  hundred  and  fifty  dollars. 

Hucak,  C.  J.,  dissenting.  Inheritance  made  Eliza  W.  Walsh  part  owner 
and  possessor  of  whatever  property,  real  and  personal,  that  her  parents 
owned  and  possessed  at  their  death.  Civil  Code,  Arts.  867,  868,  869,  870, 
tt6t  937,  938,  939.  These  rights  she  sold  to  Daniel  Hicky,  and  the  judg- 
ment annulling  her  sale  to  him  of  the  same,  was  virtually  a  decree  declar- 
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ing  her  the  owner  of  whatever  real  and  personal  property  that  belonged 
to  her,  before  the  sale,  by  inheritance  from  her  parents,  and  requiring  its 
delivery. 

Both,  article  576  and  article  577  of  the  Code  of  Practice,  required  the 
Judge  to  fix  the  appeal  bond  and  security  for  more  than  the  cost  of  appeal, 
to  produce  the  effect  of  a  suspensive  appeal,  as  the  judgment  was  for  the 
delivery  of  both  real  and  personal  property. 

The  law  required  the  bond  to  be  for  a  larger  amount  for  a  suspensive 
appeal  than  the  cost  of  appeal,  to  secure  her  from  whatever  injury  he 
might  cause  to  the  property  while  the  enforcement  of  the  judgment  was 
stayed  by  a  buspensive  appeal 

If  by  Hickey's  giving  bond  with  security  in  amount  sufficent  only  to 
cover  the  cost  of  appeal,  could  operate  as  a  suspensive  appeal,  all  the  real 
and  personal  property  owned  and  possessed  by  her  from  her  parents, 
would  be  liable  to  injury  and  waste  by  him,  during  the  appeal,  and  for 
which  she  would  have  no  remedy,  except  against  him. 

To  decide  that  by  an  appellant's  giving  an  appeal  bond,  with  security, 
in  amount  sufficient  only  to  cover  the  cost  of  appeal,  in  favor  of  appellee, 
can  operate  as  a  suspensive  appeal  bond,  and  hinder  the  enforcement  of 
a  judgment  which  requires  of  the  appellant  the  delivery  of  real  and  per- 
sonal property,  is,  in  my  opinion,  erroneous;  for  such  bond  does  not 
secure  appellee  against  injuries  that  appellant  may  cause  to  the  property 
while  the  enforcement  of  the  judgment  is  suspended. 

The  bond  given  by  Hicky,  being  insufficient  for  a  suspensive  appeal* 
bis  complaint  should  be  dismissed. 
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No.  1539.— Stats  of  Louisiana,  ex  reL,  Louisiana  State  Bank,  and  Bask 
of  Louisiana,  v.  The  JuDGEOFTHETm^DiSTBiarCouKroFN.O. 


Where  a  judgment  has  been  rendered  homologating  a  table**  of  distribution  in  insolTent  1 

lag*,  the  creditors,  named  on  the  tableau  and  included  in  the  judgment,  are  not  entitled  to  notice 

of  the  judgment  of  homologation. 
▲  writ  of  mandamus  will  not  lie  to  compel  the  Dfotriot  Judge  to  grant  a  evapeneive  apnea!  frees  ft 

Judgment  homologating  a  tableau  of  distribution  in  insolrent  proceedings,  after  the  lapee  of  ten 

days  from  the  date  of  the  judgment. 

APPLICATION  for  a  Mandamus. 
8.  H.  Torrey,  and  Miles  Taylor,  for  relators.     CoUens  <ft  Woddridge, 
for  syndic 

Howell,  J..  This  is  an  application  for  a  writ  of  mandamus,  to  compel 
the  Judge  of  the  Third  District  of  New  Orleans,  to  grant  a  suspensive  ap- 
peal, after  the  lapse  of  ten  days,  from  a  judgment  homologating  a  tableau 
Of  distribution  in  insolvent  proceedings,  and  the  question  presented  is, 
whether  or  not  the  relators,  creditors,  placed  on  the  tableau,  are  entitled 
to  notice  of  the  judgment  of  homologation. 

They  allege  that  they  were  required  by  said  judgment  to  pay  a  certain 
sum  out  of  the  proceeds  of  certain  notes  pledged  to  them  by  the  insolvent, 
and  are  therefore  entitled  to  a  notice  of  the  judgment  as  parties  cast  in  a 
suit. 
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These  notes,  with  others,  were  sold  upon  the  petition  of  the  syndic,  and 
purchased  by  the  banks  respectively;  and,  in  a  rale  by  the  syndic  to>  com- 
pel the  payment  of  the  price  of  adjudication,  it  was  agreed  that  the  sums 
should  remain  in  the  banks  to  be  distributed  in  a  tableau  to  be  filed  by  the 
syndic,  in  which  he  placed  each  bank  as  a  creditor  for  a  sum  less  than 
the  amounts  of  the  proceeds  respectively;  and  the  balance  of  each  bid 
wts  appropriated  therein  to  the  payment  of  the  expenses  of  the  insolvency. 

This  tableau  was  duly  advertised  and  homologated.  We  think  the  judg- 
ment of  homologation  was  one  in  favor  of  each  bank,  as  plaintiff,  for  the 
sum  assigned  to  each  in  the  tableau,  and  consequently,  notice  thereof  was 
not  necessary.  They  were  parties  to  the  proceeding,  and  if  dissatisfied 
with  the  tableau,  of  which  they  had  due  notice  by  the  publication,  they 
should  have  opposed  its  homologation,  or  appealed  within  ten  days,  as 
fixed  by  law,  for  suspensive  appeals,  otherwise  the  judgment  becomes 
executory,  and  the  syndic  is  not  only  authorized,  but  it  is  his  duty,  to  pay 
in  accordance  with  the  tableau  as  homologated.  The  Judge  has  allowed 
a  devolutive  appeal,  to  which  only  they  are  entitled  under  the  circum- 
stance. 

It  is  therefore  ordered,  that  the  application  be  refused,  at  the  costs  Of 
the  relators. 

No.  1021.— D.  Kwtjtam  k  Go.  v.  Cabboli*,  Hot  k  Co. 

Where  a  ooatr*oi  of  sale  of  •  lot  of  ootton  ia  made  by  weight,  the  cotton  is  at  the  risk  of  the  seller 
until  It  is  weighed:  but  the  vendor  is  competent  to  waive  the  risk,  and  fix  it  on  himself  from  tho 
date  of  tho  purchase.    (P.  H.  Goodwyn  t.  J.  Prlchard.  10  An.949i) 

In  *  contract  of  salo  of  » lot  of  ootton  appears  tho  following  olause— "  The  ootton  to  remain  on  tho 
plantation  at  tho  risk  of  the  purchasers  until  called  for  by  them;"  Jfehf— That  this  clause  shows 
that  It  was  tho  intention  of  the  contracting-  parties  that  tho  risks,  which,  under  artiole  3138  of  tho 
Civil  Code,  would  have  attached  to  the  seller  until  the  ootton  was  welched,  should  be  borne  by 
the  purchasers  from  the  moment  of  the  sale. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
(7.  &  Schmidt,  for  plaintiffs  and  appellants.     Randolph,  Singleton  <ft 
Hardie,  for  defendants  and  appellees. 

Ilsley,  J.  On  the  10th  March,  1862,  the  plaintiffe  and  defendants  in 
this  suit,  entered  into  a  written  contract  of  the  following  tenor: 

"Carroll,  Hoy  k  Co.  have  this  day  sold  to  D.  Eelham  k  Co.  one  hund- 
red bales  of  cotton  of  the  orop  of  the  estate  of  Fielding  Davis,  in  the 
county  of  Issaquena,  Mississippi,  at  the  rate  of  eight  cents  per  ponnd, 
for  Liverpool  middling,  with  an  additional  half  cent  per  pound  on  each 
grade  of  quality  above,  and  a  reduction  of  a  half  a  cent  per  pound  on  each 
grade  of  quality  below  Liverpool  middling.  The  cotton  to  remain  on  the 
plantation  at  the  risk  of  the  purchasers  until  called  for  by  them,  when  the 
agent  of  the  estate  of  F.  Davis,  shall  deliver  it  on  the  bank  of  the  Missis- 
sippi river,  at  the  usual  shipping  point  of  the  estate's  cotton. 

The  cotton  to  be  sampled  and  weighed  by  the  agent  of  tho  estate. 
Classification  to  be  determined  by  a  competent  person,  selected  by  pur- 
chasers and  the  sellers,  and  to  be  paid  for  on  the  rendition  of  the  invoice. 
The  cotton  is  to  remain  on  the  plantation  free  of  storage/' 

(Signed)    "  Carroli*,  Hoy  k  Co." 
(Signed)    "  D.  Xb&ham  ft  Co." 
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On  the  20th  of  the  same  month  of  March,  1802,  the -defendants  acknow- 
ledged to  have  received  from  the  plaintiffs  two- thousawd  dollars  on  account 
of  the  sale  of  one  hundred  bales  of  cotton  on  plantation,  at  their  (the 
plaintiffs*)  risk;  and,  on  the  14th  of  April,  1808,  the  defendants  again 
acknowledged  to  have  received  from  the  plaintiffs  fifteen  hundred  dollars 
op  account  of  the  same  cotton.  > 

The  plaintiffs,  after  putting  the  defendants  in  default,  and  offering  to 
perform  their  parti  of  the  contract,  now  demand  in  this  suit,  either  the 
specific  performance  of  it,  with  twenty«fi  ve  thousand  dollars  damages,  or 
in  the  event  of  the  defendants  establishing  a  legal  and  sufficient  cause  to 
justify  their  non-compliance,  then  that  the  defendants,  Carroll,  Hoy  &  Co., 
and  the  individual  members  of  the  firm,  be  condemned,  in  solido;  to  pay  to 
the  plaintiffs,  the  sum  advanced;  say,  three  thousand  five  hundred  dollars, 
with  legal  interest  from  29th  August,  1866. 

From  a  judgment  in  favor  of  the  defendants,  the  plaintiffs  have  appealed. 

It  is  proved  satisfactorily  that,  previous  to  the  weighing  and  classifica- 
tion of  the  cotton  sold,  the  whole  crop  of  the  Davi$  plantation  was  * 
destroyed  by  vis  major,  and  the  main  question  presented  in  this  ease  is, 
at  whose  risk  was  the  cotton  sold  ?  And,  in  this  is  involved  the  inquiry, 
whether  any  and  what  effect  is  to  be  given  to  the  clause  in  the  agreement 
that  "the  cotton  is  to  remain  on  the  plantation  at  the  risk  of  the  pur- 
chasers until  called  for  by  them." 

It  was  evidently  the  intention  of  the  contracting  parties  that  the  risk, 
wljich  under  article  2433  of  the  Civil  Code  would  have  attached  to  the 
sellers,  until  the  cotton  sold  was  weighed,  should  be  borne  by  the  buyers, 
from  the  moment  of  the  sale. 

$o  other  rational  construction  can  be  put  upon  this  particular  engage- 
ment on  the  part  of  the  purchasers;  as,  after  the  weighing,  the  law  would 
have  put  the  thing  sold  at  their  risk. 

And  it  was  competent  for  the  parties  to  contract  specially  as  to  this 
risk.  On  this  point,  says  Duveryier,  1,  page  $4,  No.  99:  "H  depend 
au  surplus,  des  parties  de  modifier  par  leur  volonte,  la  disposition  qui 
attribue  a  la  vente  en  bloc  et  a  la  veate  au  poids  des  effects  diffierens: 
elles  peuvent  convenir  que  dans  la  deraiere,  les  risque*  setont  pour 
l'acheteur  du  moment  du  oonfcrat." 

In  Goodwyn  v.  Pritchard,  10  An.  249;  this  Court  seemed'  to  recognise 
this  doctrine,  and  would  have  applied  it  in  that  case,  had  the  intention  of 
the  buyer  to  renounce  or  waive  the  benefit  of  the  law,  as  presented  in 
Art.  2433  C.  C,  been  established  beyond  all  doubt;  while  the  purchasers 
in  this  case  now  pending,  certainly  did.  The,  parties  made  a  law  unto 
themselves,  founded  on  their  mutual  consent  Omne  pericutum  ad  emp~ 
torem  pertinere.  And  there  exist  no  causes  known  to  us,  for  which  it  can 
be  revoked.    C.  C,  2—1767,  1895  and  1940;  Bice  vs.  Schmidt,  11  La.  72. 

Legal  effect  must,  therefore,  be  given  to  this  stipulation,  unless,  in  the 
very  nature  of  things>  it  would  be  impossible  to  do  so: 

The  plaintiffs  contend  that,  in  sales  by  weight,  the  property  cannot  be 
transferred,  nor  the  risk  assumed  by  the  purchaser,  until  it  is  weighed; 
and,  relying  upon  the  opinions  of  Mareade  and  other  authors,  they  «rgue 
that  to  say  thai  sales  by  weight  are  imperfect  only  in  so  far  as  relates  to  the 
risk,  but  are  still  translative  of  ownership,  would  be  to  lay  down  an  inv 


NEW  ORLEANS,  FEBRUARY,  1868.  US 

K«Ui«m  4Uo.t.  Carroll.  Hoy  A  Go. 

possible  rale,  and  which  would  be  repulsive  to  the  very  nature  of  things. 

Marcade  frankly  admits  that  most  of  the  authors,  understanding  arti- 
cle 1583  of  the  Nqpoleon  Code  (our  article  2438)  restrictively,  consider  a 
sale  by  weight  or  measure,  only  imperfect  as  to  the  risk  of  the  thing. 

We  do  not  deem  it  necessary  now  to  attempt  to  reconcile,  or  chooso 
between,  these  conflicting  opinions;  it  has  been  usual  for  this  Court  to 
adopt  the  construction  put  by  the  Court  of  Cassation  upon  any  textual 
provisions  of  the  Napoleon  Code;  and  on  this  point,  we  find  an  arret  of 
that  august  tribunal,  often  referred  to  by  the  authors,  confirming  a  judg- 
ment of  the  Cour  de  Limoges. 

The  Court  oTCassatinn  says:  "Attendu  1° ,  qu'aux  termes  de  1'art.  1583 
da  Code  Civil,  la  vente  est  parfaite  entre  lee  parties,  et  la  proprigte*  acquise 
de  droit  a  l'acheteur  desqu'on  est  convenu  de  la  chose  et  du  prix,  quo i que 
la  chose  n'ait  pas  encore  ete  livree  ni  le  prix  pay 6;  que  si  l'article  1585 
dispose  que  dans  le  cas  ou  la  marcliandise  est  vendue  a  la  mesure,  la 
vente  m'est  point  parfaite  jusqu'an  mesurage,  il  explique  que  e'est  en  ce 
sens  que  la  chose  vendue  est  anx  risques  du  vendeur,  et  il  precise  que  1'ache- 
teiir  peat  demander  la  delivrance  ou  des  dommages  inte'rets  faute  d'exe- 
eutiou;  que  consequemment,  loin  de  deroger  an  principe  general  etabli  par 
Tart  1583,  il  le  confirme  en  disant  que,  meme  en  ce  cas,  la  vente  est  par- 
faite a  tons  autre*  egards  qne  les  risques.  Arret  du  11  Novembre,  1812, 
Sirey  1813,  part  1,  page  52. 

But  was  the  obligation  assumed  by  the  plaintiffs  as  to  the  risk  of  the 
cotUm,  such  a  lien  de  droit  or  vinculum  juris,  which  it  is  possible  for  this 
Court  to  give  legal  effect  to  ?  And  this  suggests  the  question :  How  could 
the  quality  of  the  cotton  be  determined,  its  different  grades  fixed,  the 
precipe  nnraber  of  pounds  in  each  bale  ascertained,  so  as  to  fix  the  price  ? 
There  might,  certainly  be  cases  in  which  it  would  be  difficult  to  find  a 
solution  to  these  queries ;  but,  in  the  present  case,  we  do  not  deem  the 
difficulties  suggested  insurmountable;  indeed,  we  think  they  are  overcome. 

The  sale  comprised  one  hundred  bales  of  the  cotton  of  a  certain  plan- 
tation; the  whole  crop  having  perished.  The  bales  of  the  crop  of  1862, 
on  that  plantation,  averaged  a  certain  weight;  the  quality  of  the  cotton 
was  below  middling;  and  the  price  per  pound  fixed,  according  to  a  stan- 
dard—Liverpool middling,  and  for  each  grade  above  and  below. 

An  estimate,  at  least  approximate  for  the  cotton  sold,  might  be  ascer- 
tained from  this  data. 

The  plaintiffs  have  advanced  on,'  or  •  for,  the  one  hundred  bales 
purchased  by  them,  three  thousand  five  hundred  dollars,  or  about  thirty- 
five  dollars  on,  or  for,  each  bale.  This  may  fall  short  of,  or  exceed  the 
contract  price,  and  the  plaintiffs  were  only  bound  for  that;  and  if,  which 
we  deem  hardly  probable,  they  can  show  that  they  have  paid  too  much, 
they  may  claim  the  repetition  of  the  surplus.  Art.  18,  C.  P.  And  that 
right  will  be  reserved  to  them.  It  is  therefore,  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court,  be  so  amended,  as  to 
reserve  to  the  plaintiffs  the  right  to  claim  judicially  from  the  defendants 
any  excess  of  money  paid  by  the  plaintiffs  over  and  above  the  contract 
price  of  the  one  hundred  bales  of  cotton  purchased  by  them,  by  the  con- 
tract dated  10th  March,  1862,  and  that  so  amended,  the  said  judgment  be 
affirmed  at  she  costs  of  the  appellees. 
15 
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No.  967.—  State  of  Louisiana,  ex  rel.,  Eugene  Staes,  v.  Abthub 
Gastjnei*. 

Section  130  of  the  eity  charter  of  the  oity  of  New  Orleans  provides,  that  the  right  of  tho  Mayor,  or 
liny  other  officer  of  the  oity  of  New  Orleans,  toftU  (As  offire  hdd  by  hun  may  be  tested,  at  any  to*, 
by  any  dtiae*.  by  a  writ  of  4110  tcarrance,  whioh  shall  be  tried  in  a  Mammary  manner,  both  in  the 
inferior  and  appellate  oou.rU. 

Where  an  officer  Is  ineligible  from  any  oause.  he  cannot  take  obarge  of  and  perform  the  duties  of  the 
office  to  which  ha  has  been  eteeted  or  appointed. 

Article  133  of  the  Constitution  of  1864,  oonf erring  on  the  Recorders  of  the  city  of  New  Orleans  the 
additional  powers   and  functions  of  Justice  of  the  Peace,  does  not  vast  the  Recorders  with 
any  other  Character  or  title  of  offioe  than  that  of  Recorder. 
•The  prayer  for  a  prohibition  against  the  incumbent  in  offloe  It  not  inconsistent  with  a  demand  by 

the  relator  for  the  Court  to  provide  for  the  filling  of  the  offioe  legally. 
'  The  faot  that  a  Recorder  of  the  oity  of  New  Orleans  has  been  com  missioned  and  sworn,  does  not 
protect  him  against  the  enooiry  into  hie  right  to  hold  the  offloe:  nor  does  It  oonftne  the  investi- 
gation to  his  right  to  enter  upon  the  duties  of  the  office. 

The  divesting  of  a  Reoorder  of  the  city  of  New  Orleans  of  his  offioe,  on  the  ground  that  he  U 
ineligible  to  hold  the  same  does  not,  ipm/actn,  give  the  office  +0  hie  competitor  at  the  election ;  in 
■nob  a  case  it  is  made  the  doty  of  the  Common  Council  by  joint  action  of  both  Boards  to  fill  the 
vacancy.   City  Charter,  sec.  16. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans  Duplanfirr,  J. 
Grahdmont,    Canonge  and  Field,  for  plaintiff.     P.  Souli  <fc  C/ifirvei, 
and  A.  Walter,  for  defendant. 

:  HowEBi*  J.  At  the  municipal  election  on  12 tk  March,  1866,  of  the 
votes  oast  for  Recorder  ctf  the  Second  District  of  New  Orleans,  Arthur 
Gaatinel,  the  ^fendant,  received  784,  Eugene  Staes,  the  relator,  519, 
and  Emile  Wilts  168,  making  a  total  of  1471.  On  tho  19th  of  the  same 
month  Gaatinel  was  commissioned  by  the  Governor  as  Recorder  and 
Justice  of  the  Peace ;  on  the  next  day  he  took  the  oath  of  office  pre- 
scribed by  the  Constitution,  and  on  31st  same  month  Eugene  Staes 
obtained  a  writ  of  quo  warranto  from  the  Sixth  District  Court  of  New 
Orleans,  directed  to  said  Gastinel,  to  sho^r  cause  why  he  should  not  be 
forbidden  to  perform  and  usurp  any  longer  the  functions  of  said  office, 
,mi  why  the  relator  should  not  be  declared  to  have  been  duly  elected 
to  said  office,  on  the  grounds  that  the  said  Gaatinel  does  not  possess  the 
qualifications  as  to  age  (thirty  years)  prescribed  by  law,  and  that  all  the 
votes  given  for  him  at  said  election  are  illegal  and  null,  and  must  be 
considered  as  not  given  ;  consequently  the  relator  received  the  highest 
number  of  legal  votes,  and  is  the  duly  elected  Recorder  of  said  District. 

The  respondent  filed  an  exception  to  the  petition  as  commutating  two 
demands  contrary  to,  and  exclusive  of  each  other,  which  was  properly 
overruled  as  it  is  not  inconsistent  with  a  prohibition  to  the  incumbent 
for  the  Court  to  render  a  decree  providing  for  filling  the  office  legally, 
although,  it  might  reject  relator's  pretensions.  The  respondent  then 
answered  that  he  is  no  usurper  of  the  office,  but  holds  it  and  that  of 
Justice  of  the  Peace  by  virtue  of  his  commission  and  oath  of  office. 
.  The  Court  below  rendered  judgment  against  the  respondent  on  the 
first  branch  of  the  case,  and  on  the  second  against  the  relator  as  of 
nonsuit,  and  both  parties  appealed. 

The  respondent  contends  on  appeal  : 

1.  That,  under  a  writ  of  quo  warranto,  the  only  issue  to  be  tried  is 
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whether  or  not  the  defendant  has  usurped  the  functions  of  Recorder,  and 
to  determine  this  the  Court  cannot  go  beyond  an  enquiry  into  his  title  to 
the  office. 

2.  That  the  qualifications  of  the  defendant  could  only  be  enquired  into 
by  a  direct  contestation  of  election,  and  not  by  a  writ  of  quo  warranto. 

3.  That  by  the  article  133  of  the  Constitution  of  1864,  the  duties, 
f auctions  and  qualifications  of  Recorders  seem  to  have  been  merged  in 
the  office  or  character  of  Justices  of  the  Peace  and  are  subject  to  no  restric- 
tions except  those  affixed  to  the  eligibility  of  such  officers. 

Section  130  of  the  city  charter  (Acts  1856,  p.  166,)  enacts:  "That  tHe 
right  of  any  Mayor,  Recorder  or  other  officer  of  the  city  of  New  Orleans,  to 
M  the  office  held  by  him,  may  be  tested  at  any  time,  by  any  citizen,  by  a  writ 
of  quo  warranto,  which  shall  be  tried  as  summarily  as  possible,  both  in  the 
inferior  and  appellate  courts."  This  clearly  authorises  the  proceeding 
before  us  and  necessarily  involves  an  enquiry  into  the  qualifications  of 
respondent  for  the  office  of  Recorder.  The  law  does  not  confine  the 
enquiry  to  his  right  to  enter  upon  the  office  or  the  regularity  of  obtaining 
it;  but  permits  any  citizen  by  this  process,  at  any  time  of  his  term,  to 
test  his  rigid  to  fill  the  office  which  he  hold*. 

It  is  satisfactorily  shown,  and  indeed  not  denied,  that  the  respondent 
is  under  the  age  prescribed  by  the  7th  section  of  the  charter  (which  is 
still  in  force  and  not  in  conflict  with  the  Constitution,)  and  he  is  therefore 
incompetent  in  law  to  perform  the  functions  of  Recorder,  although  he 
has  been  elected,  commissioned  and  sworn.  These  acts  do  hot  confer 
the  legal  qualification  as  to  age,  nor  dispense  with  it  If  one  qualifica- 
tion can  be  dispensed  with,  any  and  all  others  may  be,  and  those 
fundamental  and  statutory  enactments  rendered  nugatory.  The  effect  of 
article  133  of  the  Constitution  of  1864 '< simply  to  confer  on  the  Recorders 
the  additional  powers  and  functions  of  Justices  of  the  Peace.  They  ate 
thereby  no  less  Recorders,  but  on  the  contrary  their  quality  as  Justices  of 
the  Peace  is  consequent  and  dependent  upon  that  as  Recorder. 

The  judgment  against  defendant  is  therefore  correct. 

On  the  second  branch  of  the  case,  we  cannot  however  fully  concur  with 
the  lower  Court. 

Article  870  C.  P.,  contemplates  that,  if  judgment  be  against  the  res* 
pondent,  the  Court  shall  "direct  the  corpor.tion  to  proceed  to  a  new 
appointment ;"  and,  in  the  case  of  Reynolds  v.  Baldwin,  1  A.  16$,  this 
Court  held  the  legal  construction  of  this  clause  of  said  article  to  be,  that 
rach  an  order  shall  be  made  when  a  new  appointment  is  necessary.  Under 
this  interpretation  of  said  article,  the  District  Judge  was  of  opinion  that 
snch  an  order  could  not  be  made  in  this  case,  because  "no  other  matter 
outside  of  the  right  or  authority  under  which  the  defendant  holds  the 
office  in  dispute  can  be  enquired  into,  and  the  second  branch  is  impro- 
perly commutated  with  the  first" 

In  our  opinion  the  necessity  fdr  such  an  order  is  caused  by  the  judg- 
ment against  the  defendant,  which  creates  a  vacancy;  and  by  the  15th 
section  of  the  city  charter,  this  vacancy  is  to  be  filled  by  the  joint  action 
of  the  Boards  of  Aldermen  and  Assistant  Aldermen. 

We  cannot  adopt  the  theory  of  the  relator  that  the  ousting,  of  the 
defendant  by  means  of  this  proceeding  inures  to  his  benefit 
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What  might  have  been  his  rights  had  he  contested  the  election  of 
defendant  in  accordance  with  law,  we  are  not  called  or  to  say  ;  bat  we 
are  of  the  opinion,  that  having,  as  a  candidate,  acquiesced  in  the  result  of 
that  election,  we  must  in  these  proceedings  consider  him  only  as  a  citizen 
before  us,  seeking  to  have  the  law  enforced  against  the  incumbent,  who 
is  the  Recorder  de facto;  and,  under  the  provisions  of  the  870th  article  of 
the  C.  P.  and  the  15th  Bection  of  the  city  charter,  notify  the  corporation 
of  the  necessity  of  a  new  appointment. 

The  law  does  not  authorize  us  to  declare  the  relator,  under  the  cir- 
cumstances, to  be  the  choice  of  the  people.  Upon  his  own  showing  he 
did  n  t  receive  a  majority  of  the  votes  cast,  and  but  for  some  action,  on 
the  part  of  some  one  authorized,  the  present  incumbent  would  have 
continued  in  the  performance  of  the  duties  of  the  office,  as  the  duly 
elected  Recorder  of  the  Second  District  of  New  Orleans. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  set  aside, 
and  it  is  now  ordered,  adjudged  and  decreed  that  there  be  judgment 
against  the  defendant  Arthur  Gastinel,  forbidding  him  to  perform  any 
longer  the  duties  and  functions  of  Recorder  of  the  Second  District  of 
New  Orleans,  and  that  he  pay  the  costs  of  these  proceedings  in  the  lower 
Court.  It  is  further  ordered  that  the  city  of  New  Orleans  be  notified  to 
proceed  according  to  law,  to  elect  a  Recorder  of  said  district ;  the  costs 
of  appeal  to  be  paid  jointly  by  the  relator  and  defendant. 


On  Rehearing. 

Htman,  C.  J.  A  rehearing  was  granted  in  this  case  on  the  application 
of  both  parties. 

A  re-examination  of  the  case  has  not  caused  us  to  change  our  opinion. 

Let  the  former  judgment  rendered  by  us,  stand  as  the  judgment  of  the 
Court  in  this  case. 


•        No.  895.— A.  B.  James  v.  Fellowes  &  Co. 

Where  the  facts  show  that  the  succession  of  a  deoeaaed  person  Ins  not  bean  opened,  nor  is  it  pending 
in  the  Second  District  Court  of  New  Orleans,  while  a  oaae  is  pending  in  one  of  the  other  District 
Courts  against  the  deceased  party,  oommeaoed  before  kis  death,  the  Second  District  Court  is  not 
vested  with  exclusive  jurisdiction  by  the  act  of  the  Legislature  of  1864,  which  provides  that  the 
Second  District  Court  shall  be  striotly  a  probate  court    Session  Acts  1864,  page  86,  $  If. 

A  garnishee  or  third  party  to  whom  interrogatories  are  propounded  under  a  jl«rt/»et**,  can  set  up  any 
defence  necessary  to  his  own  protection,  whether  against  the  defendants  or  their  creditors.  He  is 
competent  to  urge  the  plea  of  prescription. 

Prescription  does  not  run  on  a  commission  merchant's  acoount,  consisting  entirely  of  paid  accept- 
ances and  promissory  notes,  with  commissions  and  interest  added  upon  each  separate  item  of  the 
account,  but  the  account  as  a  whole  is  prescribed  in  three  years.  8tatute  of  1862,  p.  90.  14  A.  705. 
ON  ft&HEAMKO— MB.  JUSTICE  HOWELL: 

Where  a  commission  merchant's  account  baa  been  rendered,  showing  that  *  balance  ha*  been  struck 
between  the  parties,  and  an  acknowledgment  by  the  debtoi  of  its  correctness,  though  made  to*- 
bally,  it  becomes,  from  that  moment,  a  closed  acoount,  and  is  a  personal  debt  between  the  parties, 
prescribed  only  by  the  lapse  of  ten  years  from  the  date  of  the  acknowledgment 

APPEAL  from  the  Sixth  DiVrict  Court  of  New  Orleans,  Duplantier*  J. 
P.  H.  Morgan  ami  /.  //.  New,  for  plaintiff  and  appellee.    C.  T.  Bemis 
and  Hyams  <£  Gordon,  for  garnishees. 
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Reporter.— A  rehearing,  was  granted  in  this  case.  Mr.  Justice  HoWeil, 
the  organ  of  the  Court,  overruled  the  first  opinion,  and  decided  that,  ^ 
this  case,  the  account  sued  on  is  taken  out  of  the  limitations  of  t}ie  sta-' 
tnte  of  1852,  on  the  ground  and  for  the  reason  that  it  having  been  shown' 
that  the  account  bad  been  rondered  by  one  of  the  parties  to,  and  ack-nowl-* 
edged  orally  by  the  otlu  r,  which  constituted  a  closed  account,  and  oreatedf 
a  personal  debt  between  the  parties,  whioh  is  only  prescribed  by  tenyea*s» . 

Ilsley,  J.  The  plaintiff,  having  obtained  in  the  Si*th  District  Court? 
of  New  Orleans  a  final  judgment  against  the  defendants,  caused  to  be» 
issued  from  said  Court  a  writ  of  JUri  facias  and  took  out  from  the  same 
Court  a  garnishment  process  against  the  executor,  the  widow  and  son  ol> 
the  late  Alexander  Gordon,  and*  also,  against  the  Mexican  Gulf  Bail  Road 
Company,  all  representing  the  estate  of  the  said  Alexander.  Gordon,  and? 
prsyod  for  judgment  against  the  garnishees  to  the  amount  of  his  judgr 
ment-claim  against  the  defendants. 

After  judgment  had  been  rendered  against  tine  garnishees,  they  filed  an 
exception  to  the  jurisdiction  of  the  Sixth  District  Court,  the  ground  of 
which  was  that  the  Second  District  Court  was  the  only  tribunal  that  eonld 
take  cognizance  of  the  matter  in  controversy,  quoad  the  estate  of  Alex-, 
ander  Gordon;  but  the  lower  Court  overruled  the  exoeption  as  cooking  too 
late,  deeming  its  jurisdiction.,  if  at  all  incompetent,  only  so  raiione  per-* 
sonce,  and  not  raiione  materia. 

Had  the  Sixth  District  Court  jurisdiction  in  the  premises?  is  the  first 
question  to  be  solved. 

Previous  to  the  year  1853,  all  the  District  Courts  in  New  Orleans  had 
concurrent  jurisdiction  over  probate  matters  in  the  parish  o|  Orleans.  - 

In  the  years  1853,  1855  and  1864,  exclusive  jurisdiction  in  probate  mat- 
ters was  conferred  upon  the  Second  District  Court  of  New  Orleans.  See 
Act  of  1846,  No.  43,  p.  32;  Act  of  1853,  No.  190;  Act  of  1855;  Act  of  1864. 

By  the  last  Act  of  18G4,  p.  84,  section  8,  it  was  provided:  "That  the 
Second  District  Court  shall  be  strictly  a  probate  court,  and  shall  have 
exclusive  jurisdiction  only  of  all  succession  and  probate  causes,"  etc.,  etc. 
But  it  was  in  the  same  act,  section  17,  further  provided,  that  this  act  shall 
take  effect  from  and  after  its  passage,  but  shall  not  apply  to  the  cases  now 
pending  or  filed  before  the  several  District  Courts,  and  that  all  laws  on 
the  same  subject-matter,  or  contrary  to  the  provisions  of  this  act,  are^ 
repealed. 

It  is  proved  satisfactorily  thai  the  succession  of  Alexander  Gordon  was 
not  opened,  nor  was  it  pending  in  the  Second  District  Court;  so  that,  by 
the  17th  section  of  the  act  of  1864,  the  said  District  Court  had  not  excto-* 
rive  jurisdiction  over  the  matters  in  controversy  between  the  plaintiff  and 
the  garnishees.  "' 

The  main  defence  of  the  garnishees  against  the  claim  of  the  defendants, 
Fellowes  &  Co.,  against  them,  is  that  it  was  prescribed  when  garnishment 
process  was  taken  out  against  them;  and  it  was  certainly  competent  for 
them  to  set  up  that  or  any  other  defence  necessary  to  protect  their  own 
interest,  whether  against  the  defendant*  or  their  creditors.    8  An.  380. 

The  prescription  pleaded,  is  that  of  three  years  against  the  account 
current  presented  by  Fellowes  A  Co.  to  the  garnishees.  '? 

It  was  a  factor's,  or  commission  merchant's  account,  and  consisted  erf- v 
tirely,  except  for  commissions,  etc. ,  of  paid  acceptances  and  of  promissory 
notes, 
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This  Court  has  deemed  such  items  as  the  component  parts  of  one  ac- 
count, which  is  to  be  regarded  as  a  whole,  and  that  acceptances  charged 
in  it,  being  fundi  officio,  arc  only  vouchers,  and  that  to  such  accounts,  the 
prescription  of  tJiree years  applies.  See  Succession  of  Guillemin,  2  A.  634; 
Toledauo  vs.  Gardiner,  2  A.  770;  Andrew  vs.  Keenan,  14  A.  706. 

The  account  was  prescribed  in  18G5,  when  suit  was  brought  under  garn- 
ishment process,  unless  the  verbid  acknowledgment  of  its  correctness, 
made  by  the  representatives  of  the  estate  in  January,  1861,  suspended 
prescription;  which  it  certainly  did  not;  for,  had  the  acknowledgment 
been  in  writing,  it  would  merely  have  interrupted  prescription,  which 
would  commence  running  anew  from  that  time. 

As  sufficient  time  subsequently  elapsed  before  any  farther  action  on  the 
part  of  Fellow es  &  Co.,  or  any  one  eke,  was  had,  the  claim  is  therefore 
prescribed.     Succession  of  Dubreuil,  12  B.  507. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  against 
the  garnishees  be  annulled,  avoided  and  reversed,  an4  that  judgment  be 
and  it  is  hereby  rendered  in  favor  of  the  garnishees  and  against  the 
plaintiff,  with  costs  of  garnishment  in  both  courts. 


OK    REHEABXNCh 

ilowELL,  J.  This  case  is  on  a  rehearing,  granted  on  the  question  of 
prescription.  To  solve  this  it  is  necessary  to  determine  whether  the 
account  against  the  garnishees  is  an  open  account,  and  subject  to  the  pre- 
scription of  three  years,  or  an  account  closed,  and  prescribed,  as  a  personal 
debt,  by  ten  yearR. 

Prior  to  the  act  of  March,  1852,  (p.  90,)  such  accounts  were  prescribed 
by  the  lapse  of  ten  years.  This  statute,  after  declaring  that  the  accounts 
of  retailers  of  certain  articles,  and  those  of  all  merchants,  wholesale  and 
retail,  shall  be  prescribed  by  three  years  from  the  time  the  articles  are 
furnished  to  the  purchasers,  provides,  that  "all  other  open  accounts,  the 
prescription  of  which  is  ten  years  under  existing  laws,  shall  be  prescribed 
by  three  years. " 

If  the  account,  in  this  case,  is  an  open  account,  it  is  prescribed,  for  three 
years  elapsed  before  suit  or  other  interruption.  Its  caption  is:  "In  ac- 
count current,"  which  is  defined  to  be  "a  running  or  open  account" 
Bouvier,  verba.  Account  Current.  But  it  contains  a  series  of  debits  and 
credits  for  sometime,  and  a  balance  is  struck  and  carried  down,  showing 
a  specific  sum  in  favor  of  the  merchant.  This,  it  is  shown,  was  presented 
to  the  debtors. 

"  The  settlement  of  an  account  between  the  parties,  by  which  a  balance 
is  struck  in  favor  of  one  of  them,  is  called  an  account  stated. "  Bou- 
vier,  verbo,  Account  Stated. 

At  common  law,  '  *  where  an  account  has  voluntarily  been  stated  between 
partits,  an  action  of  assumpsit  may  be  maintained  thereon."  Id.,  verbo, 
Account,  No.  9.  4  Dallos,  434.  2  Gr.  Ev.,  J34-39.  "The  count  upon 
an  nccouut  stated,  is  supported  by  evidence  of  an  acknowledgment,  on 
the  part  of  the  defendant,  of  money  due  the  plaintiff,  upon  an  account 
between  them. "    "  The  acknowledgment  by  the  defendant  that  a  certain 
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mm  is  due,  creates  an  implied  promise  to  pay  the  amount. "  "  The  stat- 
ing of  the  account  is  the  consideration  of  tho  promise."  Id.,  rerbo, 
Account  Stated.  There  is  a  concurrence  of  minds  upon  an  agreement 
to  pay  the  amount  stated.  We  can  nowhere  find  where  the  law  requires 
this  settlement  and  acknowledgment  on  the  part  of  the  debtor  to  be  in 
writing. 

We  are  referred  to  two  cases  in  our  Reports,  (Lqfon's  Heirs  v.  Sis 
Executors,  3  N.  8.  716,  and  Chevalier  y.  Hyams,  9  A.  484,)  in  which  it  is  an- 
nounced that  a  formal  written  recognition  of  the  claim  in  a  compti  arrdti 
is  requisite.  Conceding  these  oases  to  be  in  point,  the  Court  was  giving 
the  interpretation  of  the  French  text  of  the  Code;  while  it  is  well  settled 
that  the  English  text  must  prevail.  If  a  verbal  acknowledgment  be  of 
soy  effect  in  law,  we  cannot  see  why  that  effect  should  be  less  than  that 
of  a  written  acknowledgment.  Tho  only  difference,  is  as  to  tho  evidence 
to  be  adduced  to  prove  the  acknowledgment.  Nor  do  we  think  the  085th 
Art  C.  P.,  or  the  act  of  1868  relating  to  written  acknowledgments,  appli- 
cable to  this  case,  as  the  debt  here  was  contracted  by  the  parties  them- 
selves who  are  made  garnishees,  and  not  by  a  deceased  or  third  person. 

We  have  come  to  the  conclusion  that  the  account  in  this  case,  which  has 
been  rendered  and  acknowledged  orally  by  the  appellants,  is  no  longer  an 
open,  but  a  closed,  accouut,  and  is  a  personal  debt,  and  prescribed  by  ten 
years. 

It  is  therefore  ordered  that  our  former  decree  herein,  be  set  aside,  and 
the  judgment  of  the  District  Court  be  affirmed,  with  costs. 

No.  1073. — Goldsmith,  Habeb  k  Co.,  for  use  of,   etc.,  v.  Fbikd- 

LANDEB  k  GEBSON. 

Toe  testimony  of  one  witness  is  inenfltoient  to  establish  a  claim  of  more  than  firs  hnndrod  dollars; 
bat  where  the  oommeroUl  books  of  the  opposite  party,  baring  been  Introduced  in  eridenoe,  corro- 
borate hie  testimony,  he  may  establish  the  correctness  of  his  claim,  though  abore  fire  hundred 
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PPEAIj  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
/.  Ad,  Rosier,  for  plaintiff*  and  appellants.     C.  Roselius,  for  defen- 
duuts  and  appellees. 


Hyman,  C.  J.  Plaintiffs  sued  defendants  on  their  note  for  $5,000, 
dated  29th  of  April,  1862,  and  payable  twelve  months  thereafter  to  their 
own  order,  and  endorsed  by  them  in  blank,  bearing  eight  per  cent,  per 
annum  interest  from  its  maturity. 

Compensation  was  pleaded  by  defendants  against  the  claim  of  plaintiffs 
to  the  extent  of  81,500,  and  a  tender  was  made  by  defendants  on  the  1st 
day  of  June,  1861,  to  plaintiffs  of  the  sum  they  claimed,  less  the  $1,500 
pleaded  in  compensation. 

Defendants  rely  to  sustain  their  plea  in  compensation,  on  a  written 
agreement,  as  follows: 

11  It  is  understood  and  agreed  that  for  one-half  of  the  commission 
accruing  from  a  certain  draft  drawn  this  day  by  A.  Bernstein,  on  and 


120  SUPREME  COURT  OF  LOUISIANA, 

Goldimtth.  Haber  A  Go.  r.  FriedUnder  &  Gerson. 

accepted  by  Messrs.  Friedlander  &  Gerson,  payable  on  the  4th  day  of 
March,  1861,  Messrs.  Goldsmith,  Haber  &  Co.,  became  responsible  to 
the  acceptors  for  one-half  of  the  amount  of  said  draft,  to- wit :  fifteen 
hundred  dollars,  in  the  event  of  the  drawer  failing  to  provide  funds  to 
meet  it  at  maturity." 

"April  7, 1860."  "Goldsmith,  Habfr  &  Co," 

And,  on  their  payment  of  the  draft,  described  in  this  contract,  when 
the  failure  of  Bernstein  to  provide  funds  to  pay  it  at  its  maturity. 

On  the  trial  of  the  case,  one  witness  was  sworn  in  behalf  of  plaintiffs 
to  prove  that  defendants  hod  released  plaintiffs  from  the  payment  of  the 
half  of  the  amount  of  the  draft  of  Bernstein,  as  assumed  by  plaintiffs  in 
their  contract  with  defendants.  This  witness  testified  that  he  was  in 
the  employment  of  plaintiffs  in  March,  1861.  That  one  of  the  defendants 
came  to  the  store  of  plaintiffs  on  the  6th  or  7th  of  March,  1861,  and 
exhibited  the  draft  of  Bernstein  as  having  been  paid  by  defendants ; 
that  a  conversation  then  arose  between  him  and  the  plaintiffs  in  refer- 
ence to  the  draft,  and  their  contract  to  pay  a  half  of  its  amount,  and 
that  it  was  agreed  between  plaintiffs  and  defendants,  that  plaintiffs 
should  waive  their  commissions  on  the  draft,  and  should  be  relieved 
from  the  payment  of  a  half  of  its  amount. 

The  commercial  books  of  plaintiffs  were  brought  into  Court  at  the 
instance  of  defendants,  and  offered  in  evidence,  and  on  the  fly-leaf  of 
their  book,  styled  * 'Bills  Payable,"  a  charge  appears  to  have  been  made 
against  Bernstein  for  the  acceptance  of  the  draft,  and  it  appears  to  have 
been  erased  a  few  days  after  the  maturity  of  the  draft 

The  witness  is  unimpeached  ;  his  evidence  is  uncontradicted,  and  we 
think  reliance  should  be  given  to  it.  It  is  corroborated  by  the  charge 
and  erasure  in  plaintiffs1  Bills  Payable  book;  for  it  is  clear  that  some 
arrangement  must  have  been  made  to  induce  plaintiffs  to  erase  their 
charge  against  Bernstein,  which  by  their  agreement  with  defendants  they 
thought  they  were  entitled  to. 

The  evidence  of  this  witness,  being  corroborated  by  plaintiffs'  commer- 
cial books,  the  question  whether  the  evidence  of  one  witness  is  insuffi- 
cient proof  of  an  agreement  to  annul  a  contract  over  $500,  without  corro- 
borating circumstances,  which  was  presented  in  argument  by  defendants, 
is  not  before  us  for  consideration. 

It  appears  from  the  evidence  that  plaintiffs  have  received  the  sum 
tendered  by  defendants. 

The  judgment  of  the  District  Court  is  in  favor  of  defendants,  allowing 
their  plea  in  compensation;  and  the  plaintiffs  are  appellants  therefrom. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  annulled  and 
reversed;  and  it  is  further  decreed  that  plaintiffs  recover  of  defendants 
the  sum  of  one  thousand  five  hundred  dollars,  with  interest  thereon  at 
the  rate  of  eight  per  cent,  per  annum,  from  the  first  day  of  June,  1861,  till 
paid,  and  the  costs  of  suit;  and  it  is  further  decreed  that  the  claim  set  up 
by  defendants  in  compensation  be  rejected. 
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No.  435.— Noble  &  Kajskb  v.  Stbamib  R.  W.  Powsx*  and  Owkebs,  akd 
W.  M.  Wetbung  and  J.  Shannon.— J.  Hughes,  Intervener. 

The  Judgment  of  the  lower  Court  is  final  against  all  the  parties  to  the  suit,  not  made  parties  to  Up 

appeal. 
The  Supreme  Court  it  only  Mixed  of  jurisdiction  to  amend  the  judgment  of  the  lower  Court  between 

appellant  and  appellee,  and  not  between  appellees. 

A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Pride,  J. 
1L    2?.  Egan,  for  plaintiffs  and  appellees.     R.  eft  H.  Murr,  for  defendants 
and  appellants.     Durant  <£  Hvrnor,  for  intervenor. 

Ilsley,  J.  The  plaintiffs,  butchers,  claimed  in  the  Fourtii  District  Court 
of  New  Orleans,  against  the  defendants,  in  solido,  with  privilege  on  the 
steamer  R.  W.  Powell,  her  tackle,  apparel,  machinery  and  furniture,  for 
supplies  of  meat  furnished  said  boat,  as  per  detailed  bill  annexed  to 
their  petition,  the  sum  of  three  hundred  and  forty-seven  dollars  and 
sixty-seven  cents. 

Weibling  pleaded  a  general  denial,  and  specially  that  the  plaintiffs  had 
no  privilege  on  the  boat,  and  called  in  warranty  his  co-defendant, 
Shannon. 

Shannon  for  answer  to  the  original  petition  and  call  in  warranty,  also 
pleaded  the  general  issue. 

He  admitted  therein  that  he  was  bound  for  all  the  liabilities  of  the 
R.  W.  Powell,  but  denied  that  the  boat  owed  anything  to  the  plaintiffs. 

And  then  came  and  intervened  in  the  said  suit  John  Hughes,  claiming 
ownership  and  possession  of  the  engines,  boilers,  machinery,  doctor,  etc., 
saved  from  the  wreck  of  the  steamer  B.  W.  Powell,  which  he  purchase  1  on 
the  21st  of  October,  1861,  one  half  thereof  from  Wm.  M.  Weibling,  and 
on  the  21st  of  October,  1861,  the  other  half  from  Charles  Whiting,  the 
salvor  thereof.  He  avers  that  he  bought  the  same  free  from  all  incum- 
brance and  received  due  delivery  thereof,  and  was  in  legal  and  quiet  pos- 
session, when  disturbed  by  the  sheriff,  who,  on  the  writ  of  sequestration 
issued  in  this  case,  has  seized  the  above-described  property. 

To  this  petition  in  intervention,  claiming  ownership  of  the  sequestered 
property,  the  plaintiffs  pleaded  the  general  issue. 

By  the  certificate  of  the  clerk  of  the  lower  Court,  we  find  the  transcript 
to  contain  all  the  proceedings  had,  as  well  as  all  the  documents  filed,  and  all 
the  testimony  adduced,  except  documents  A,  B,  C  and  D,  filed,  therein 
on  31st  of  October,  1861. 

As  a  writ  of  certiorari,  if  issued  in  due  season,  would  have  been  useless, 
as  there  is  nothing  to  show  that  the  missing  documents  have  been  fouud, 
we  should  at  once  have  dismissed  the  appeal.  Harris  v.  Hays,  8  A.  433. 
Bat,  as  there  is  in  the  record  a  bill  of  exceptions,  we  shall  proceed  to 
examine  it    Taylor  vs.  Littlefleld,  5  Rob.  132. 

On  the  trial  of  this  case,  the  plaintiffs  offered  as  a  witness,  to  prove 
their  demand,  William  Weibling,  one  of  the  defendants  in  the  suit,  to. 
whose  testimony  his  co-defendant,  J.  R.  Shannon,  objected  on  the  ground 
that  Weibling  had  called  him  in  warranty,  and  prayed  for  judgment  in  his 
favor  against  Shannon  for  whatever  amount  plaintiffs  might  recover  in  said 
case,  and  that  said  William  Weibling  was  directly  interested  in  showing 
16 
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that  the  demand  of  plaintiffs  was  a  debt  for  which  Shannon  and  Weibling 
were  bound,  and  in  establishing  the  amount  of  said  debt  against  Shannon. 

We  have  been  unable  to  discover  any  disqualifying  interest  whatever  in 
the  witness,  on  the  ground  alleged.  By  establishing  the  plaintiffs'  claim 
he  would  be  rather  testifying  against  his  interest;  although,  we  think 
he  stood  indifferent  between  the  parties.  The  evidence  of  Weibling  was 
admissible. 

The  judgment  of  the  lower  Court  was  in  favor  of  the  plaintiffs,  and 
against  the  defendants,  insolido,  for  the  sum  claimed  and  interest  and  judg- 
ment over  in  favor  of  Weibling,  and  against  his  warrantor,  Shannon,  forthe 
same  amount  and  interest.  No  privilege  on  the  machinery,  etc.,  was 
recognized  in  favor  of  the  plaintiffs;  but  Hughes,  the  intervenor,  was  de- 
clared the  owner  thereof;  and  Shannon  only,  appealed. 

In  this  Court  the  plaintiffs  and  appellees  have  prayed  for  an  amendment 
of  the  judgment,  so  as  to  recognize  the  privilege  claimed  by  them. 

As  the  record  is  now  presented,  it  cannot  be  revised  by  this  Court;  and 
under  the  authority  of  Barrow  v.  Landry,  12  An.  83;  Ennis  v.  Murphy,  11 
Rob.  477;  Agricultural  Bank  v.  Alexander,  1  An.  246;  Lyons  v.  Andrea*,  5 
An.  602,  the  case  must  be  remanded  for  a  new  trial 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
lower  Court  be  avoided  and  reversed*  and  that  the  case  be  remanded  to  the 
lower  Court  for  further  proceedings  according  to  law,  at  the  costs  of 
appellants. 


Petition  for  a  Rehearing,  by  plaintiffs  and  appellees. — Plaintiffs  would  most 
respectfully  ask  for  a  rehearing  in  this  case,  and,  in  doing  so,  solicit  the 
attention  of  the  Court  to  the  following  facts: 

1.  That  the  evidence  of  Capt.  W.  M.  Weibling  (Rec.  pp.  26,  27)  and 
John  Harman  (Rec.  27)  proves  conclusively  the  correctness  of  plain  tins' 
claim. 

2.  That  there  is  nothing  in  the  record  to  impeach,  contradict,  or  call 
in  question  the  correctness  of  their  testimony. 

3.  That  the  judgment  of  the  lower  Court  is  in  favor  of  plaintiffs,  but 
without  allowing  them  a  privilege  on  the  machinery  of  the  boat.  This 
they  asked  to  have  amended  by  granting  them  a  privilege  on  the  machi- 
nery sequestered;  consequently  the  only  question  in  the  case  is  a  legal  one; 
that  is,  whether  we  are  entitled  to  a  privilege  on  the  machinery  of  the 
boat;  and,  for  the  decision  of  this  question,  it  will  be  unnecessary  to  send 
the  case  back  to  the  lower  Court 

The  article  in  our  Code  8244,  says,  privileges  are  lost  by  the  destruction 
of  the  thing;  but  that  means  a  total  loss,  not  where  parts  of  it  remain. 
As  we  had  a  privilege  on  every  part  of  the  boat,  previous  to  her  loss,  so 
we  retain  it  on  any  portion  that  is  not  lost,  otherwise  it  would  be  in  the 
power  of  a  person  to  defeat  the  privileged  creditors  by  pulling  the  thing 
to  pieces. 


tLSLEY,  J.  A  petition  for  a  rehearing  in  this  ease  has  been  presented 
by  the  plaintiffs,  and  another  by  the  intervenor. 

The  plaintiffs  and  the  intervenor  hold  towards  each  other  antagonistic 
positions.  The  latter  resisting,  as  owner  of  certain  steamboat  machinery 
taken  out  of  the  wreck  of  the  Powell,  the  claim  of  the  plaintiffs,  asserting 
a  privilege  thereon  to  secure  their  demand  against  the  defendants. 
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Judgment  was  rendered  in  the  Court  below  in  favor  of  the  intervener, 
declaring  the  property  theirs,  and  not  subject  to  the  privilege;  and  the 
intervenor  has  not  been  made  a  party  to  this  suit.  This  judgment  cannot 
be  disturbed,  nor  its  correctness  be  questioned  in  this  Court 

The  cause  for  remanding  the  case  was,  that  the  transcript  was  incom- 
plete, certain  documents,  according  to  the  clerk's  certificate,  being  mis- 
sing.   This  testimony  related  exclusively  to  the  claim  of  the  intervener. 

The  plaintiffs  ask  for  a  rehearing,  and  we  think,  to  subserve  the  pur- 
poses of  justice,  it  should  be  granted  to  them. 

It  is  therefore  ordered  that  a  rehearing  be  granted  in  this  appeal 


On  Rehearing. 

IiflLET,  J.  The  plaintiffs,  butchers,  had  furnished  the  steamboat  B.  W. 
Powell*  with  meat  and  supplies,  amounting,  as  per  detailed  bill,  to  the  sum 
of  three  hundred  and  forty-seven  dollars  and  sixty-seven  cents,  for  which 
they  claimed  a  judgment,  with  privilege  on  the  tackle,  apparel  and  machi- 
nery saved  from  the  wrecked  boat,  and  which  they  caused  to  be  seques- 
tered. 

WeibHng,  one  of  the  defendants,  pleaded  a  general  denial,  and  denied 
specially  that  the  plaintiffs  had  any  privilege  as  claimed  by  them.  He 
oalled  in  warranty  his  co-defendant,  Shannon. 

Shannon  for  answer  to  the  original  petition  and  call  in  warranty, 
pleaded  the  general  issue,  admitting,  however,  his  sole  liability  for  all 
the  debts  of  the  B.  W.  Powell,  but  denied  specially  that  the  plaintiffs 
had  any  claim  upon  her,  or  her  owners. 

John  Hughes  intervened  in  the  suit,  and  claimed  ownership  and 
possession  of  the  tackle,  apparel  and  machinery  sequestered,  having 
purchased  them  from  the  underwriters. 

The  plaintiffs  had  judgment  in  the  lower  Court  against  the  defendants 
in  solido,  without  privilege,  the  intervenor  being  decreed  owner  of  the 
property  sequestered,  not  subject  to  any  lien. 

Shannon,  the  warrantor  of  Weibling,  his  co-defendant,  was  condemned 
to  pay  him  the  amount  of  the  plaintiffs' claim,  and  Shannon  alone  appealed* 

The  plaintiffs'  claim  was  established  by  Weibling,  whose  testimony, 
objected  to  in  the  lower  Court,  was,  in  our  first  decree,  declared  to  have 
been  properly  admitted. 

The  judgment  as  between  the  plaintiffs  and  the  intervenor  is  final,  as  the 
latter  is  no  party  to  this  appeal;  and  had  he  been  made  an  appellee,  the 
judgment  in  favor  of  the  plaintiffs  could  not  have  been  amended  to  allow 
them  a  privilege  on  the  property  sequestered,  as  this  Court  is  only  seized 
of  jurisdiction  to  amend  a  judgment  as  between  appellant  and  appellee 
and  not  as  between  appellees.    16  An.   193. 

The  judgment  of  the  lower  Court  must  be  affirmed,  so  far  as  it  affects  the 
plaintiffs,  the  defendants  and  the  warrantor. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  our  first  judgment 
in  this  case  be  set  aside,  and  that  the  judgment  rendered  by  the  District 
Court  in  favor  of  the  plaintiffs  against  the  defendants,  and  in  favor  of 
Weibling  against  his  warrantor,  Shannon,  be  and  the  same,  is  hereby 
affirmed,  at  the  costs  of  the  appellant. 
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No.  953. — J.  Fennimorb  v.  The  City  of  New  Obleaks. 

The  dtp  ef  New  Orleans,  by  taking  charge  and  control  of  the  wharfs  end  landtags  in  front  of  the  city 
and  charging  and  collecting  wharfage,  assumed  the  obligation  of  providing  and  keeping  in  repair 
good  and  eafe  wharfs  for  the  landing  of  goods,  and  it  is  responsible  in  damages  for  the  loss  of 
freight  while  being  discharged  from  the  ship,  occasioned  by  the  defectiveness  or  bad  condition  of 
the  wharf. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ThSard,  J. 
Clarke  <&  Bayne,   for  plaintiff  and  appellee.      H.  D.  Ogden,  City 
Attorney,  for  defendant  and  appellant. 

Howell,  J.  Plaintiff  seeks  to  recover  the  value  of  three  hogshead  of 
sugar  lost  by  the  breaking  of  the  wharf  in  discharging  them  from 
his  boat 

He  charges  that  he  paid  all  wharfage-dues  fixed  by  the  ordinances  of 
the  city,  and  that  it  is  responsible  for  not  keeping  the  said  wharf  in  a 
fit  and  sound  condition. 

The  defence,  besides  the  general  denial,  is  that  if  any  damage  was  sus- 
tained, it  resulted  from  the  want  of  ordinary  care  and  prudence  on  the 
part  of  plaintiff's  agents,  and  from  no  fault  of  defendant 

Judgment  was  rendered  in  favor  of  plaintiff  as  claimed,  and  the  city  ap- 
pealed. 

The  payment  of  the  wharfage-dues  to  the  city,  the  loss  and  value  of  the 
sugar,  and  the  unsound  and  rotten  condition  of  the  wharf  are  proven.  It 
is  also  shown  that  plaintiff's  boat,  on  previous  trips,  had  lauded  at  the 
same  point,  and  the  wharf  seemed  to  be  still  in  the  same  condition;  that 
the  freght  on  this  occasion  Was  being  discharged  in  the  usual  manner  and 
with  usual  care;  that  the  wharf  gave  way  from  unsoundness  and  fell  with 
the  staging,  the  sugar  and  several  of  the  boat's  hands,  causing  the  loss  of 
several  lives,  as  well  as  of  the  sugar.  We  think  the  city,  by  charging  and 
receiving  the  warfage-dues,  assumed  the  obligation  of  providing  a  good 
and  safe  wharf  for  the  landing  of  goods,  and  keeping  it  in  repair,  and  that 
there  was  in  this  instance  no  such  want  of  care  and  prudence  on  the  part 
of  plaintiff's  agents  as  to  relieve  the  city  from  liability  for  the  loss.  Such 
liability  has  been  frequently  recognized  by  this  Court.  See  5  A.  100, 504 ; 
4  A.  440.    The  loss  resulted  from  the  fault  of  the  defendant 

Judgment  affimed  with  cost 

44  jm|  No.  1293.— Joseph  Sizemore  and  wifb,  Oo-totors,  v.  D.  J.  Wedge, 

Administrator,  et  ala> 

A  purenaser  of  real  estate  at  probate  sale  is  not  bound  to  look  beyond  the  decree  reoognizlng  its 

necessity.    lft  An.  358. 
The  jurisdiction  of  the  Court  is  an  essential  inquiry,  bat  the  truth  of  the  record  concerning  matters 

within  its  Jurisdiction  cannot  be  disputed. 
Where  property  is  sold  at  probate  sale  mnder  an  order  of  Court,  the  sheriff  most  state,  with  certainly 

and  clearness,  the  price  or  sum  which  each  particular  piece  brought. 
Where  the  sheriff  sells  two  tracks  of  land  under  the  same  order,  on  the  same  day,  and  at  the  same 

time*  and  specifies  that  the  whole  property  brought  the  sum  -of  $4,000,  and  one  piece  thereof 

brought  the  sum  of  91.800.  the  proces-rerbal,  thus  made,  fixes  with  oertsinty  the  amount  that  the 

other  piece  brought,  to-wit:  $2  800, 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
Muse  <&  Pipkin,  for  plaintiffs  and  appellees.       W.  F.  Kernan,  for 
defendants  and  appellants. 
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Ilsley,  J.  Joseph  Y.  Yarborough  died  about  the  year  1852,  leaving 
&  widow,  now  Mrs.  Sizemore,  one  of  the  plaintiffs,  and  several  minor  chil- 
dren, issue  of  their  marriage,  of  whom  the  plaintiffs  are  the  co-tutors, 
in  which  capacity  they  institute  the  present  petitory  action  against  the 
defendants. 

The  land  now  claimed  formed  a  part  of  the  separate  estate  of  the 
deceased  Yarborough,  and  was  inherited,  as  it  is  represented,  by  his  child* 
ren,  in  whose  behalf  the  present  suit  is  brought. 

The  defendants  answered  separately ;  but  they  all  set  up  the  same  title 
to  the  land  claimed  under  an  adjudication  at  a  probate  sale  provoked  by 
the  plaintiffs,  co-tutors  of  the  minors,  to  pay  a  judgment  which  they 
represented  to  be  due  to  them  by  the  estate  of  Yarborough. 

There  was  a  judgment  in  the  Court  below  in  favor  of  the  plaintiffs,  and 
the  defendants  have  appealed. 

The  land  in  controversy,  called  the  "Home  tract,"  was  adjudicated  at  a 
probate  sale  made  on  the  26th  January,  1849,  under  and  by  virtue  of  a 
decree  of  the  District  Court  dated  the  22d  December,  1858,  to  Mrs. 
Martha  E.  Ratliff,  whose  title  the  defendants  hold,  and  who,  as  it  it 
stated  in  the  proces- verbal  and  sale,  complied  with  the  terms  of  sale. 

This  adjudication,  and  the  proceedings  and  decree  upon  which  it  rests 
are,  it  is  contended  by  the  plaintiffs,  absolute  nullities,  and  conveyed  no 
title  whatever  to  the  purchaser. 

1st  Because  the  basis  of  the  decree  was  the  deliberations  of  the  family 
meeting  held  in  behalf  of  the  minors,  "that  a  specific  sum,  to-wit :  twenty- 
five  hundred  dollars,  was  the  price  for  the  land  definitely  fixed  by  the 
meeting,  by  private  contract  before  the  day  of  sale." 

2d.  Because  no  specific  sum  was  stated  or  fixed  in  ths  proces- verbal  of 
sale  as  the  price  of  the  land. 

On  the  first  ground  it  may  be  observed,  that  although  the  family  meet- 
ing, had  at  the  instance  of  the  co-tutors,  recommended  the  sale  of  the 
land  as  advantageous  for  the  minors,  and  had  fixed  a  definite  price  for 
which  it  should  be  sold  on  certain  terms  and  conditions,  that  was  unim- 
portant and  might  have  been  dispensed  with,  as  the  sale  was  ordered  to 
pay  debts  of  the  succession  of  J.  Y.  Yarborough.  Canter  vs.  McMannus, 
15  An.  676. 

The  beneficiary  heirs  had  only  a  residuary  interest,  and  the  formalities 
for  alienation  of  minors'  property  was  not  required.  9  An.  107;  11  Bob. 
508;  10  Bob.  457;  C.C.  1042,  48,  51;  2  Hen.  Dig.  1496,  {10. 

The  purchaser  at  a  probate  sale,  which  is  a  judicial  sale,  is  not  bound 
to  look  beyond  the  decree  recognizing  its  necessity.  The  jurisdiction  of 
the  Court  is  an  essential  enquiry,  but  the  truth  of  the  record,  concerning 
matters  within  its  jurisdiction,  cannot  be  disputed.  See  the  numerous 
authorities  collected  in  1  Hen.  924,  {  13;  2  Hen.  1494,  {  5. 

The  purchaser,  Mrs.  Ratliff,  comes  fully  within  this  rule,  and  we  will 
therefore  restrict  our  enquiry  to  the  second  ground  of  nullity  urged  against 
the  probate  sale,  which  is,  that  it  lacked  one  of  the  essentials  to  such  a 
contract,  to-wit:  a  fixed  and  definite  price. 

The  decree  of  the  22d  December,  1858,  in  virtue  of  which  the  sale  was 
made,  was  rendered  at  the  instance  of  the  co-tutors  who,  in  their  petition, 
prayed  for  the  sale  of  the  two  tracts  belonging  to  the  succession,  the 
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Seely  tract  and  the  Home  tract,  (which  is  the  one  claimed)  to  pay  debts. 
The  Home  tract  was  adjudicated  to  Mrs.  Martha  £.  Ratliff,  as  the  last 
and  highest  bidder,  for  twenty-five  hundred  dollars,  ($2,500);  although  it 
is  strenuously  contended  that  no  price  is  fixed  or  stated  in  the  adjudication. 

It  is  true  that  the  price,  viz:  two  thousand  five  hundred  dollars,  is  not 
particularly  stated  in  the  proces-verbal  of  adjudication,  but  there  cannot 
be  a  particle  of  doubt,  that  that  was  the  price. 

The  total  amount  of  the  sales  of  both  tracts  is  stated  in  the  proces-verbal 
to  be  four  thousand  dollars,  and  the  price  of  the  Seely  tract  is  put 
down  therein  at  fifteen  hundred  dollars,  and  this  necessarily  fixes  the 
price  of  the  Home  tract  at  two  thousand  five  hundred  dollars.  Id  cerium 
est  quod  cerium  reddi  potest.  One-fourth  of  this  sum  was  required  to  be 
paid  in  cash,  which  was  paid  by  the  purchaser,  who  otherwise  complied 
with  the  terms  of  the  adjudication,  as  it  is  declared  in  the  proces-verbal 

There  is  no  reason,  therefore,  why  the  defendants  should  be  disturbed 
in  their  title  and  possession  to  the  property  claimed  from  them. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court,  be  annulled,  avoided  and  reversed ;  and  it  is  further 
orderejl,  adjudged  and  decreed  that  judgment  be,  and  it  is  hereby 
rendered  in  favor  of  the  defendants  and  against  the  plaintiffs,  with  costs 
in  both  courts. 

Rehearing  refused. 


No.  813.— A.  Delaroderze  &  Son  v.  S.  M.  Hart  and  W.  S.  Pike. 

Where  an  agent  or  mandatary  has  acted  within  theecopaof  his  legitimate  authority,  he  cannot  be 
held  personally  responsible  for  a  contract  made  by  him  with  a  third  person  in  that  capacity. 

Defendant*  were  the  lessees  of  the  Louisiana  Penitentiary,  from  1857  to  1863,  nnder  the  law  of  1868. 
After  the  expiration  of  their  lease  they  continued  for  a  time  to  administer  the  affairs  of  the  insti- 
tution as  agents.  In  the  fall  of  1862,  they  oontraoted  with  plaintiffs,  in  that  capacity,  for  a  lot  of 
lumber,  which  was  used  in  removing  the  machinery  and  property  thereof  from  Baton  Rouge  to 
Clinton,  Louisiana,  for  unpposed  safety.  The  bill  for  the  prioe  of  the  lumber  is  made  out  against 
them  as  agents.  Plaintiffs  now  seek  to  hold  them  personally  liable  on  the  contract:  Hd&— That, 
under  this  state  of  facte,  they  cannot  beheld  personally  liable;  that  plaintiffs,  having  admitted 
their  agency  and  dealt  with  them  in  that  oapaoity,  cannot  recover  from  them  individually. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  J. 
Geo.  S.  Lacey  and  &  P.  Greves,  for  plaintiffs  and  appellants.    Dunn 
&  Herron,  for  defendants  and  appellants. 

Howell,  J.  This  is  a  suit  on  a  bill  of  lumber  furnished  to  defendants, 
under  the  style  of  S.  M.  Hart  &  Go.,  "  Agents  for  the  Louisiana  Peniten- 
tiary." Plaintiffs  allege  that  the  lumber  was  sold  upon  the  individual 
credit  and  responsibility  of  the  defendants,  *'  who  held  the  proceeds  of  the 
labor  of  said  institution,"  and  used  said  lumber  in  removing  the  machi- 
nery and  property  thereof  from  Baton  Rouge  to  Clinton,  in  the  fall  of 
1862,  for  supposed  safety. 

The  defendants  admit  that,  as  agents  of  the  Louisiana  Penitentiary,  they 
received  lumber  from  plaintiffs  for  said  institution;  but  deny  that  it  was 
upon  their  credit  and  responsibility,  and  deny  that  any  partnership  ex- 
isted between  them,  except  as  such  agents. 

Judgment  was  rendered  in  favor  of  defendants,  and  plaintiffs  appealed. 

The  bill  sued  on  is  made  out  against  "Messrs.  8.  M.  Hart  &  Co.,  Agents 
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for  the  Louisiana  Penitentiary."  It  is  admitted  they  were  agents  in 
1862;  that  they  carried  on  the  Penitentiary,  and  had  the  general 
management  of  it.  It  is  shown  that  they  purchased  cotton  and  had  it 
manufactured;  that  they  sold  manufactured  goods  and  received  payment 
as  agents ;  and  that  they  removed  the  machinery  of  the  institution  to 
Clinton  in  the  fall  of  1862,  using  the  lumber  furnished  to  them  by 
plaintiffs,  and  giving  certificates  for  hauling,  signed  "S.  M.  Hart  &  Co." 
The  plaintiffs  contend  that,  under  these  circumstances  defendants  can- 
not successfully  invoke  the  principles  of  law,  which  relieve  an  agent  who 
deals  as  such  with  third  persons,  inasmuch  as  the  Louisiana  Penitentiary 
is  not  a  person  or  corporation  competent  to  appoint  an  agent,  and  as  they 
did  not  exhibit  their  power  or  authority  to  represent  or  act  for  such  an 
institution  as  the  Penitentiary;  and  that  plaintiffs  cannot  be  presumed 
to  have  given  credit  to  the  Penitentiary  for  the  means  of  virtually 
suspending  the  ofArations  of  the  institution. 

There  is  much  force  in  this  position,  and  when  we  look  to  the  act  of 
1858,  to  provide  for  the  administration  of  the  Penitentiary  (session  acts, 
p.  222,)  we  discover  that  the  institution  is  committed  to  lessees,  who 
seem  to  be  responsible  for  the  entire  expense  and  management  thereof, 
the  State  being  liable  in  no  event  for  any  sum ;  and  as  the  defendants 
did  not  disclose  the  names  of  the  lessees,  (if  acting  as  their  agents)  they 
must  be  held  personally  liable. 

The  true  construction  of  Art.  2981,  C.  C,  quoted  by  them,  if  at  all 
applicable  to  the  case,  will  make  them  responsible  under  the  circum- 
stances. 

It  provides  that  "the  mandatary,  who  has  communicated  his  authority  to 
a  person  with  whom  he  contracts  in  that  capacity,  is  not  answerable  to 
the  latter  for  anything  done  beyond  it,  unless  he  has  entered  into  a 
personal  guarantee."  Here  the  defendants  did  not  communicate  their 
authority.  We  can  find  nothing  in  the  laws  authorizing  the  appointment 
of  agents  for  the  Louisiana  Penitentiary;  and  as  the  defendants  have  not 
shown  how  or  by  whom  they  were  so  appointed,  we  must  presume  that 
the  partnership  of  S.  M.  Hart  &  Co.  had  control  of  and  managed  the 
institution  under  the  act  of  1858,  and  that  in  any  event  the  removal  of 
the  machinery  to  a  distant  place,  not  being  an  act  of  ordinay  administra- 
tion of  the  institution,  they  must  be  held  responsible  for  the  expense 
thereof  incurred  in  favor  of  plaintiffs. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiffs,  representing  the  firm  of  A.  Delaroderie  &  Son,  in 
liquidation,  recover  of  S.  M.  Hart  and  Wm,  S.  Pike,  jointly,  the  sum  of 
five  hundred  and  ninety-nine  dollars  and  fifty-two  cents,  with  five  per 
cent,  interest  thereon  from  14th  November,  1862,  and  costs  in  both 
courts. 

Petition  for  a  Rehearing,  by  defendants. — In  the  above  cause,  in  which 
your  Honorable  Court  have  decreed  a  reversal  of  the  judgment  of  the  lower 
Court,  the  defendants  and  appellees  respectfully  ask  that  a  rehearing  may 
be  granted. 

This  Court  has  fallen  into  an  error  in  concluding  that  the  Louisiana 
Penitentiary,  at  the  time  the  bill  of  lumber  was  sold  to  Pike  &  Hart, 
agents  of  the  Louisiana  Penitentiary,  was  under  the  control  of  lessees. 
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The  lease  which  had  been  entered  into  in  March,  1857,  for  five  years,  had 
expired,  and  the  institution  was  under  the  control  of  the  State 
authorites — that  is  the  Governor  and  officers  appointed  by  him. 

This  fact  appears  from  the  laws  of  the  State,  which  the  Court,  of  course, 
takes  judicial  notice  of.  In  March,  1857,  an  act  was  passed  by  the 
General  Assembly,  under  which  the  Penitentiary  was  leased  for  five  years, 
by  the  election,  by  joint  vote  of  the  Legislature,  of  lessees  for  that  term, 
from  March,  1857.  In  1858  the  above  act  was  re-promulgated,  in  conse- 
quence of  errors  contained  in  the  original  promulgation.  The  act  is  not 
passed  in  1858,  ft  is  simply  and  merely  republished,  with  its  original 
number  and  date.    See  Acts  of  1857,  p.  Ill;  Acts  1858,  p.  222. 

It  appears  from  previous  acts  of  the  Legislature,  that  the  State  Peniten- 
tiary was  and  is  an  institution  established  for  the  purpose  of  confining 
and  punishing  persons  convicted  and  sentenced  in  accordance  with  the 
laws  of  the  State.  That  the  institution  was  controlled  by  the  State, 
and  even  when  leased  it  was  held  under  the  general  supervision  of  the 
State,  through  a  Board  of  Control,  and  a  clerk  appointed  by  the 
Governor.  # 

When  the  lease  for  five  years  ceased,  which  it  did  in  March,  1862,  the 
Penitentiary  necessarily  reverted  to  the  exclusive  control  of  the  State  au- 
thorites. 

The  defendants  then  were  acting  as  agents  for  this  State  institution. 
Its  status  and  condition  being  fixed  by  the  laws  of  the  State,  must  then 
have  been  known  to  plaintiffs  at  the  time  of  their  contracting  with  de- 
fendants as  its  agents. 

It  is  not  pretended  that  they  were  not  agents:  nor  can  it  be  contended 
that  they  did  not  disclose  who  their  principal  was  at  the  time  of  contract- 
ing, for  the  account  itself  sued  on,  is  made  out  against  them  as  agents  of 
the  Louisiana  Penitentiary.  The  authority  of  the  agents  is  not  brought 
into  question. 

The  general  rule  as  to  the  liability  of  agents  is  succinctly  and  clearly 
given  in  Story  on  Agency,  par.  261.  "In  general,  when  a  man  is  known 
to  be  acting  and  contracting  merely  as  the  agent  of  another,  who  is  also 
known  as  the  principal,  his  acts  and  contracts,  if  he  possesses  full  au- 
thority for  the  purpose,  will  be  deemed  the  acts  and  contracts  of  the 
principal  only,  and  will  involve  no  personal  responsibility  on  the  part  of 
the  agent,  unless  the  other  circumstances  of  the  case  lead  to  the  conclu- 
sion that  he  has  either  expessly  or  impliedly  incurred,  or  intended  to 
incur,  such  personal  responsiblity." 

' 'It »  a  general  rule,  standing  on  strong  foundations,  and  pervading 
every  system  of  jurisprudence,  that  where  an  agent  is  duly  constituted, 
and  names  his  principal,  and  contracts  in  his  name,  the  principal  is  res- 
ponsible, and  not  the  agent."  Kent  Com.,  sec.  41,  p.  629,  630  (4th  edition), 
This  rule  has  uniformly  and  repeatedly  received  the  sanction  of  the 
Supreme  Court  of  this  State.  8  M.  B.  642;  4  N.  S.  808;  1  L.  B.  200;  5 
L.  B.  334;  10  L.  B.  890;  11  L.  B.  13;  13  L.  B.  21;  3  B.  378;  7  A.  675; 
9  A.  520. 

Arts.  2981,  2982,  Civil  Code,  have  incorporated  the  above  rule  as  a  part 
of  the  written  law  of  the  State. 

Let  this  case  be  tested  by  another  general  rule,  now  universally  received 
as  the  law:  "To  whom  is  the  credit  knowingly  given,  according  to  the 
understanding  of  both  parties?  "  '  'He  to  whom  the  credit  is  knowingly 
and  exclusively  given  is  the  proper  person  who  incurs  liability,  whether 
he  be  the  principal  or  the  agent. "    Story  on  Agency,  par.  288 

In  the  case  of  P.  E.  Trastour  v.  B.  Fallon  et  al.,12  A.  25,  it  was  held 
"that  the  burden  of  proof  as  to  terms  of  contract  rested  upon  the  plain- 
tiff, and  that  to  hold  the  defendants  responsible  he  must  show  he  con- 
tracted with  them  personally,  or  that  they  misled  him  by  assuming  to  act 
for  others  without  sufficient  authority."  The  Court  in  the  same  case 
also  held  that  "in  cases  of  this  character  the  controlling  question  is, 
whom  did  the  employer  trust?  If  no  deception  or  artifice  was  used  in 
making  the  contract,  and  the  employe  knew  the  capacity  in  which  hia 
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immediate  employer  acted,  and  looked  to  a  special  fund,  or  to  a  projected 
company  to  reward  him,  he  cannot  hold  the  honest  agent  responsible." 
In  this  case  the  agents  were  not  held  responsible,  although  their  princi- 
pal was  merely  a  prospective  company  at  the  time  of  the  contract. 

The  decision  of  Tour  Honors  intimates  that  additional  reason  for 
holding  the  agents  personally  liable,  is  found  in  the  fact  that  the  lumber 
famished  by  defendants  was  used  in  moving  the  machinery  of  the  Peniten- 
tiary from  Baton  Bouge  to  a  point  in  the  interior,  which  was  not  a 
legitimate  and  ordinary  operation  of  the  institution.  It  is  submitted 
that  nothing  adverse  to  the  agents  can  be  drawn  from  this  state  of  the 
case.  They  were  acting  in  this  matter,  as  well  as  in  others,  simply  and 
merely  as  agents,  and  were  recognized  and  contracted  with  as  such  by 
defendants,  and  consequently  their  responsibility  could  in  no  way  bo 
affected  by  the  use  to  which  articles  obtained  from  defendants  were  ap- 
plied, unless  it  should  be  shown  (and  it  is  not  even  urged  that  such  is  tho 
case)  that  they  had  transcended  their  power  as  agents  in  removing  the 
machinery. 

That  the  authorities  of  the  State  were  not  acting  in  the  interest  of  tho 
State  in  removing  the  machinery  cannot  be  presumed  by  the  Court. 
Even  in  the  absence  of  testimony  the  presumptions  of  law  would  be  in 
favor  of  the  officers  causing  its  removal. 

I  am  not  certain,  not  having  the  record  before  me,  but  I  think  the 
testimony  shows  the  necessity  for  the  removal,  in  order  to  preserve  it 
from  destruction.  The  Court  knows  judicially  that  at.  the  time  the 
machinery  was  removed,  a  state  of  war  existed  in  this  country,  and  that 
about  that  time  Baton  Rouge  was  permanently  occupied  by  the  Federal 
forces.  In  anticipation  of  that  occupation,  and  to  protect  the  machinery 
from  destruction,  not  by  the  Federals,  nor  for  the  purpose  to  prevent  its 
falling  into  their  hands,  but  to  prevent  its  destruction  by  the  Confederate 
forces,  who  threatened  to  destroy  it  in  order  that  it  should  not  fall  into 
the  hands  of  the  United  States  forces,  it  became  necessary  to  remove  it. 
If  this  were  so,  it  is  clear  that  the  authorities  representing  the  State  were 
evidently  acting  in  the  interest  of  the  State  in  the  removal,  and  their 
agents  certainly  did  not  make  themselves  personally  responsible  in  carry- 
ing out  their  directions. 

It  is  submitted  that,  under  the  law  governing  agenoies  between  private 
individuals,  the  defendants  are  not  responsible  personally. 

It  is  submitted  that  they  were  government  officers,  acting  for  the 
public,  appointed  by  the  Governor,  into  whose  hands  the  institution  had 
fallen  after  the  expiration  of  the  loose.  As  such,  the  rules  as  to  personal 
liability  of  agents  would  be  less  stringently  applied  to  them  than  in  their 
individual  capacity.    Smith's  Mercantile  Law,  page  21 L 

On  Reheakino. 

Howell,  J.  This  case  is  before  as  on  a  rehearing  granted  upon  tho 
application  of  defendants. 

The  plaintiffs  allege  that  they  "furnished  lumber  to  S.  M.  Hart  and 
W.  S.  Pike,  to  be  used  by  them  under  their  partnership  style  of  S.  M. 
Hart  &  Co. ,  agents  for  tho  Louisiana  Penitentiary,  in  the  removal  of  the 
machinery  and  property  belonginy  to  said  Penitentiary \  from  Baton  Rouge 
to  Clinton,  in  this  State;"  and  that  they  "relied  upon  the  credit  and 
responsibility  of  the  said  S.  M.  Hart  and  W.  S.  Pike,  individually,  and 
not  upon  the  institution  called  the  Louisiana  Penitentiary,  of  which 
they  call  themselves  agents."  The  plaintiffs  admit  that  at  the  time  the 
defendants  were  the  agents  of  the  institution,  and  adduce  no  fact  to 
prove  that  they  gave  credit  to  the  latter  personally,  except  the  removal  of 
the  property  from  the  locality  established  by  law,  from  which  they  argue 
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that  they  cannot  foe  presumed  to  give  credit  to  the  institution  for  the 
means  of  virtually  suspending  its  operations. 

This  is  not  necessarily  a  legitimate  inference,  but  we  hold  that  under 
the  act  of  1858,  p.  222,  providing  for  the  administration  of  the  Peni- 
tentiary and  all  the  circumstances,  the  defendants  were  presumed  to  be 
the  lessees.  We  now  find  that  said  act,  although  published  in  the  volume 
of  the  statutes  of  1858,  was  adopted,  and  the  lease  made  in  March,  1857, 
and  that  the  lease  had  expired  some  months  prior  to  the  transactions  in 
question,  and  consequently  the  defendants  cannot  be  presumed  to  be 
lessees.  We  must  apply  the  law  regulating  the  rights  and  obligations  of 
principal  and  agent,  which  under  the  facts  shown  and  admitted  in  this 
case,  must  relieve  defendants  from  any  individual  liability.  The  bill 
sued  on  is  made  out  against  them  as  "  agents  for  the  Louisiana  Peni- 
tentiary," and  there  is  no  act  nor  promise  on  their  part  shown,  which 
would  fix  liability  on  them  personally. 

It  is  therefore  ordered  that  the  decree  heretofore  rendered  by  us  be  set 
aside,  and  it  is  now  ordered  that  the  judgment  of  the  lower  Court  be 
affirmed,  with  costs. 


No.  1491.— State  or  Louisiana  v.  Peter  Cook. 

Where  the  indiotment  ha*  been  Quashed  for  Want  of  proper  arermenU,  and  judgment  baa  been 

arrested,  the  prisoner  will  be  remanded  to  awattetae  actio*  of  the  ooort  on  a  new  indtotaneak 
The  doctrine  in  the  case  of  the  State  ?.  Peter  Qoak,  (Uctekj.  decided,)  reaffirmed. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  J. 
J.   C.  Stafford,  for  State.      KB.  White  and  R    W.   !£<*?>erlson,  for 
defendant  and  appellant 

Labauve,  J.  The  defendant  was  convicted  of  robbery,  and  sentenced 
to.fourteen  years'  hard  labor  in  the  penitentiary.     He  took  this  appeal* 

This  case  presents  the  same  questions  passed  upon  in  the  case  of  the 
State  of  Louisiana  v.  Peter  Cook,  No.  1402,  in  this  Court,  lately  decided, 
and  for  the  reasons  therein  assigned,  the  same  judgment  must  be 
rendered  in  substance. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  appealed  from  be  annulled,  avoided  and  reversed,  and  that 
the  motion  in  arrest  of  judgment  be  maintained,  and  said  judgment 
arrested. 

It  is  further  ordered  and  decreed  that  the  prisoner  be  detained  in  close 
custody,  as  the  law  directs,  until  the  next  session  of  the  District  Court  of 
East  Baton  Rouge,  then  and  there,  to  answer  to  a  new  bill  of  indictment, 
or  other  proceeding,  that  may  be  preferred  against  him  for  the  crime 
of  robbery  committed  on  the  person  of  Joseph  Bussels,  with  which  he 
now  stands  charged,  and  to  abide  the  orders  of  the  District  Court  of  East 
Baton  Rouge  thereupon. 
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No.  11Q6.  —Louis  T.  Rabbl  v.  S.  Pourciau. 

Th«  maxim  contra  non  valcnUm  agert  non  atrrit  prcuen'ptio,  is  an  axiom,  or  first  principle  of  natural  latr, 
and  notwithstanding  the  term*  of  limitations  in  prescriptions  contained  in  the  old.  as  well  as  the 
new.  civil  code,  they  hare  always  been  eonatrned  so  as  to  harmonise  with  this  maxim  cf  universal 
jnstiee. 

Where  a  bill  of  exefcanjre  or  promissory  note  has  beon  suffered  to  presoribe,  and  the  evidence  shows 
that  the  holder  could  bare  bronchi  alio  before  prescription  obtained,  he  cannot  revoke  the  maxim 
0>n<ra  mm  valerian  ag«r*  non  atrrit  prcncriptio,  to  relieve  it  from  the  effect  of  prescription.  This 
maxim  has  no  application  to  the  prescription  of  bills  and  notes,  where  suit  might  have  been 
broacht  before  preemption  obtained. 

APPEAL  from  the  District  Court,  Parish  of  Pointe  Couple,  Cooley,  J. 
K  Philips,  and  Race,  Foster  &  E.  T.  Merrick,  for  plaintiff  and  appel- 
lant   A.  L.  Mahoudeau,  for  defendant  and  appellee. 

Ilolet,  J.  This  case  presents  but  one  question :  Whether  the  plaintiff's 
action  on  one  of  the  two  notes  sued  on,  upon  which  a  partial  payment 
was  made  on  the  30th  January,  1861,  thus  interrupting  prescription  up  to 
that  time,  was  prescribed  on  the  30th  April,  1866,  the  day  on  which 
the  citation,  etc.,  was  served  on  the  defendant 

On  the  30th  January,  1866,  the  time  for  prescription  would  have  expired, 
but  of  this  time,  there  were  two  years  and  two  months,  during  which  all 
judicial  actions  in  the  parish  of  Pointe  Coupee  where  the  defendant  resided, 
was  suspended,  aa  there  were  then  therein  neither  courts,  nor  officers  of 
courts;  and  we  are  now  to  determine  whether  the  plaintiff  having  failed 
to  sue  within  the  five  years,  although  there  was  no  impediment  to  his  doing 
so  daring  the  last  six  months  of  the  legal  delay,  his  action  subsequently 
instituted  on  the  note  partially  paid,  is  not  prescribed. 

In  a  very  elaborate  and  well-prepared  opinion,  the  Judge  of  the  Court 
below,  regarding  as  authoritative  the  express  terms  of  restrictions  laid 
down  in  regard  to  prescription  in  our  Code,  and  adopting  the  opinions 
of  Marcade'  and  Troplong,  sustained  the  plea,  and  dismissed  the 
plaintiff's  action. 

This  Court  has  always  considered  the  maxim,  Contra  non  valentem  agere 
non  currii  prcoBcripiio,  an  axiom  or  first  principle  of  natural  law,  and 
notwithstanding  the  tonus  of  limitation  in  prescription,  contained  in  the 
old,  aa  well  as  the  new,  Code,  have  interpreted  these  terms  in  suoh  a 
manner  as  to  harmonize  with  this  maxim  of  universal  justice.  This 
maxim,  said  this  Court,  in  Reynolds  v.  Batson,  11  An.  729,  has  been  applied 
to  prescriptions,  liberandi  causa*  in  three  classes  of  cases. 

L  Where  there  was  some  cause  which  prevented  the  Courts  or  their 
officers  from  acting  or  taking  cognizance  of  the  plaintiff's  action;  a  class 
of  cases  recognized  by  the  Roman  law  as  proper  for  the  allowance  of  the 
utile  tempue.  Bee  Digest,  lex  1,  lib.  U,  t  8.  Ibid  g§7,  8  and  9,  lex  1,  lib. 
»,ti 

2.  The  second  class  of  cases  are  those  where  there  was  some  condition 
or  matter  coupled  with  the  contract,  or  connected  with  the  proceedings, 
which  prevented  the  creditor  from  suing  or  acting. 

3.  The  third  class  of  oases  is  where  the  debtor  himself  has  done  some 
act  effectually  to  prevent  the  creditor  from  availing  himself  of  his  cause 
of  action.  * 

The  first  category  of  cases  enunciated  above  would  seem  sufficiently 
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large  and  comprehensive  to  embrace  such,  as  the  one  now  under  con- 
sideration, which  apparently  should  be  governed  by  the  doctrine  taught 
in  the  case  of  Querry's  Executor  v.  Faussier's  Executor,  4  M.  609;  but  this 
Court  has  settled  a  different  jurisprudence  in  regard  to  the  prescriptions 
in  actions  on  bills  of  exchange,  notes  payable  to  order  or  bearer,  &c.,  and 
has  held  that  the  maxim,  Contra  non  valentem,  resting  solely  on  jurispru- 
dence, cannot  be  applied  to  such  a  prescription,  without  violating  the 
manifest  spirit  and  intention  of  express  law  that  that  prescription  running 
against  minors  and  interdicted  persons,  thereby  indicated  the  policy  of 
the  law-giver,  and  his  intention  that  it  should  be  strictly  enforced. 

The  cases  announcing  this  deviation  from  the  general  application  of 
the  maxim  are  those  of  Tyson  v.  McQUl,  15  La.  145;  Hatch  v.  Gilmore, 
8  An.  508;  and  Suydam  v.  Kinney,  9  An,  816. 

In  concluding  its  remarks  in  the  case  of  Hatch  v.  QUmore,  this  Court 
observes,  "In  the  view  we  have  expressed,  we  have  token  it  for  granted  for 
the  purpose  of  argument,  that  the  maxim,  Contra  non  valentem,  would 
apply  to  the  case  before  us,  were  the  contract  not  of  the  class  compre- 
hended by  articles  3505  and  3506  C.  O."  All  the  oases  referred  to  in  15 
L.  145;  3  An.  508;  4  An.  518,  and  9  An.  816;  in  support  of  this  last 
doctrine,  presented  but  one  state  of  facts,  that  the  absence  of  defendant 
from,  or  his  removal  to  another  State  or  country,  was  no  reason  for 
interposing  the  maxim  against  the  prescription  of  action  upon  bills  of 
exchange,  &c. 

From  the  tenor  of  all  these  cases,  it  may  be  gathered  that  the  Court 
was  of  the  opinion  that  the  maxim  should  not  prevail  against  the  pre- 
scription just  now  stated,  whenever  a  party  can  act,  however  inconvenient 
it  may  be  for  him  to  do  so. 

There  are,  however,  cases,  as  in  Boyle  v.  Mann,  4  An.  170,  and  Martin 
v.  Jennings,  10  An.  553,  wherein  the  maxim,  Contra  non  valentem,  was 
permitted  to  be  invoked,  and  was  deemed  applicable  to  tho  prescription 
referred  to  in  articles  8505  and  3506,  C.  C.  They  were  cases  falling 
within  another  of  the  categories  which  we  have  enumerated,  to  casos 
always  discountenanced  by  Courts,  that  is  to  cases  in  which  the  debtor 
himself  has  done  some  act  to  prevent  the  creditor  from  availing  himself 
of  his  action. 

It  being  shown  by  the  authorities  we  have  referred  to,  that,  unless  in  a 
certain  class  of  exceptional  cases  embraced  in  the  third  category,  the 
maxim  cannot  be  invoked  against  prescriptions  on  bills,  &c,  when 
suit  might  be  instituted  before  the  expiration  of  the  time  to  prescribe,  it 
is  clear  that  the  plaintiff  in  this  case  cannot  claim  the  benefit  of  the 
maxim,  for  after  every  obstacle  had  been  overcome,  and  every  difficulty 
removed  by  the  opening  of  the  courts  and  the  appointment  of  officers, 
more  than  six  months  yet  remained  of  the  five  years,  during  which  the 
plaintiffs  action  might  have  been  brought;  and  the  fact  of  his  being  a 
non-resident  formed  no  valid  excuse,  as  the  law  makes  no  distinction  in 
prescription  between  resident  and  non-resident,  indeed  it  excepts  no  ekes 
of  persons,  not  even  minors  or  interdicted  persons.  Prescription  in  this 
case  has  barred  the  plaintiff's  action. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  district  Court  be  affirmed,  with  costs. 
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Hykan,  0.  J.,  dissenting.  The  law  does  not  declare  a  different  rale  for 
suspension  of  prescription  on  notes  payable  to  order,  than  it  does  on  other 
obligations;  and  the  maxim,  Contra  non  valentem  agere  non  currit  p7'cestriptio$ 
is  as  applicable  to  them  as  to  any  other  debts. 

It  cannot  be  rationally  inferred  that  the  maxim  does  not  apply  to  notes 
payable  to  order,  because  they  are  prescriptible  against  minors  and  inter- 
dicted persons  as  well  as  against  others. 

Where  written  laws,  nor  reason,  make  a  distinction,  courts  should  not. 


Petition  for  a  Rehearing,  by  Race,  Foster  and  £.  T.  Merrick.  —The  plain* 

tiff  respectfully  prays  this  Honorable  Court  for  a  rehearing  in  this  case, 

and  submits  the  following  reasons: 

The  question  decided  by  this  Honorable  Court,  in  this  case,  involves 
so  large  an  amount  of  money  in  the  various  suits  which  it  will  affect, 
sad  it  excites  so  much  interest,  both  among  the  profession  and  commer- 
cial men  and  others,  that  we  have  thought  it  our  duty  to  present  to  the 
Court  some  reasons  why  a  rehearing  should  be  granted. 

It  is  assumed  by  the  Court,  as  established,  and  the  fact  cannot  be 
disputed,  that  during  the  time  that  prescription  is  supposed  to  have  been 
running,  that  there  were  two  years  and  two  months  of  time,  during 
which  no  suit  could  have  been  instituted  against  the  defendant 

The  question,  therefore  is,  Did  this  impossibility  to  sue  suspend 
prescription  ?  If  it  did,  has  not  plaintiff  the  right  to  deduct  this  time 
from  the  first  five  years? 

Troplong  concedes  that,  according  to  the  doctrine  of  Merlin,  the 
creditor  would  have  such  a  right,  for  that  seems  to  have  been  the  mode 
of  computation  where  prescription  was  suspended* 

Troplong  says,  Prescription  No.  728:  "Nousproposeronsmeme  ane  autre 
limitation  dont  ne  parle  pas  Merlin,"  and  then  he  states  the  doctrine,  that 
if  war  and  pestilence  occur  in  the  intermediate  time,  and  not  near  the 
termination  of  prescription,  it  ought  not  to  be  regarded. 

But  the  question  arises,  How  have  our  Courts  regarded  this  question? 
Have  they  followed  Troplong  or  Merlin?  We  think  it  can  be  established 
that  they  have  followed  Merlin,  and  have  held  that  where  there  was 
occasion  to  apply  the  doctrine  of  Contra  non  valentem  agere  non  currit 
prypscriptiOt  they  have  held  prescription  to  be  suspended  andfhave  made  the 
deduction  accordingly. 

Where  a  principle  of  law  is  embodied  in  one  part  of  a  system  of  laws 
which  is  equally  applicable  to  other  portions  of  the  same  laws,  although 
not  reiterated,  it  will  be  so  apphed  by  the  Courts. 

The  legislative  will  is  well  ascertained  from  one  example  as  many.  The 
principle  that  cases  are  to  be  excepted,  and  the  rules  of  prescription 
suspended  in  certain  cases,  is  established  by  the  Civil  Code  in  articles  732 
and  784,  (which  were  cited  in  the  original  brief,)  and  this  principle  is 
affirmed  by  many  decisions.  Why  should  there  be  any  distinction 
between  the  suspension  of  prescription  in  the  case  of  express  suspension, 
as  shown  by  articles  3488  and  3491,  as  to  minors  and  married  women, 
and  the  case  of  suspension  ex  necessitate  rei,  or  because  it  is  within  the 
spirit  and  reason  of  the  whole  body  of  the  laws?  If  it  be  law,  it  is  no 
less  law  in  the  one  case  than  the  other,  and  the  Court  should  not  hesitate 
to  apply  the  principle  in  the  one  case  more  than  the  other;  and  we  believe 
our  Courts  have  not  in  fact  made  any  distinction. 

The  first  case  in  which  the  principle  was  applied  was  Quarry* s  Executor 
v.  Faussier's  Executor,  4  M.  R.  609. 

The  Legislature  had  prohibited  the  bringing  of  suits  for  one  hundred 
and  twenty  days,  and  the  Court  expressly  says,  (in  estimatng  prescription,) 
they  aro  not  to  be  counted.  The  language  is,  These  one  hundred  and 
twenty  days  ought  not  to  be  reckoned  as  a  part  of  the  time  allowed  the 
executor.  They  would  suspend  the  prescription,  Contra  non  valentem  agere 
non  currit  prcescripiio. 
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The  next  case  is  Morgan  v.  Robinson,  12  M .  76,  and  the  Court  allow  the 
plaintiff  credit  for  the  time  defendant  was  absent  from  the  State.  They 
say  the  maxim  Contra  non  valentem  agere,  is  "an  axiom  or  first  principle  of 
natural  law  and  justice,  and  therefore  applicable  to  every  system  of 
jurisprudence  wherein  the  contrary  is  not  expressly  established  by 
legislation.'1  The  same  principle  is  recognized  in  the  case  of  Guitiielv. 
Enjoin,  7  L.  R.  581,  582.  The  prescription  was  that  of  one  year.  Ser- 
vice of  citation,  15th  March,  1831,  was  not  made  until  after  two  years 
from  the  time  of  origin  of  the  action,  February  and  March,  1829.  The 
defendant  remained,  say,  three  months  after  the  latter  period,  February 
and  March,  1829,  in  Louisiana,  fie  came  back  December  5th,  1829, 
and  left  again  24th  April,  1830,  the  year  expiring  while  he  was  present, 
fie  came  back  again  10th  January,  1831,  and  suit  was  not  until  15th 
March,  1831.  Now,  if  the  theory  of  Troplong  had  been  true,  the  suit 
ought  to  have  been  brought  in  February  and  March,  1830,  because  at 
the  expiration  of  the  year,  and  for  two  or  three  months  previous,  the 
defendant  was  a  resident  in  Louisiana,  and  could  have  been  sued.  But  the 
Court  did  not  so  hold;  on  the  contrary,  it  was  determined  that  plaintiff 
Was  entitled,  under  the  maxim,  to  a  full  year,  utile  tempos,  and  his  suit  was 
maintained,  although  it  was  not  brought  until  after  defendant's  return 
for  more  than  two  months,  and  after  the  expiration  Of  the  second  year. 

The  same  mode  of  calculation  was  adopted  in  the  case  of  Dyraud  v. 
Babin's  Heirs,  7  N.  S.  471.  The  plaintiff,  as  the  law  then  stood,  could  not 
sue  Judge  Winchester  in  his  own  court.  This  disability,  which  had 
existed  from  the  time  of  Judge  Winchester's  appointment,  was  removed, 
February  5th,  1824,  by  an  act  of  the  Legislature.  See  Act  1824,  p.  10. 
Now  the  suit  was  not  filed  until  the  6th  December,  1824,  and  the  land 
seized  December  20th,  1824,  more  than  ten  months  after  the  disability 
was  removed.  If  the  doctrine  of  Troplong  is  law,  the  suit  should  have 
been  commenced  immediately  after  the  removal  of  the  disability.  But 
the  Court  does  not  intimate  any  such  opinion;  on  the  contrary,  it  can 
be  fairly  inferred  from  their  language  that  they  supposed  the  plaintiff 
had  the  residue  of  his  five  years  in  which  to  bring  his  suit.  See  p.  481. 
In  Landry  v.  UEglise.  8  L.  B.  219,  the  Court  required  the  party  plead- 
ing prescription  to  show  the  removal  of  the  obstacle  to  the  suit  to  have 
taken  place  more  than  five  years  previous  to  the  commencement  of  the 
suit,  but  as  this  obstacle  grew  out  of  a  stipulation  in  a  contract,  it  is  not 
exactly  in  point,  although  it  supports  our  position  so  far  as  to  show  that 
the  disability  to  sue  suspends  the  prescription. 

In  the  two  cases  of  Mint  v.  Cuny,  6  L.  R.  67,  and  7  L.  R.  381,  it  was 
assumed  by  counsel,  and  not  disputed  by  the  Court,  that  appellant  had 
one  year  in  which  to  appeal  after  the  removal  of  the  impediment. 

In  Boyle  v.  Mann,  the  Court  said,  the  removal  of  defendant  to  Texas 
and  Mexioo,  prescription  having  run  then  for  three  years  before  such 
removal,  * '  suspended  prescription, "  although  the  suit  was  commenced  by 
attachment,  say  ten  years  after  the  maturity  of  the  note.  The  Court 
here  use  a  statutory  word,  a  word  defined  by  the  Code,  and  it  is  to  be 
presumed  they  used  it  in  the  sense  understood  by  the  kw-giver,  and  as 
producing  the  same  consequences  as  in  the  other  cases  of  suspension  of 
prescription.  Smith  v.  Taylor,  10  Rob.  133,  merely  shows  the  force  of 
the  maxim.  Contra  non  valentem  agere  non  currit  prcescriplio.  Such  is  also  the 
case  of  Martin  v.  Jennings,  10  An.  553.  See  also  Murphy  v.  Gutters*, 
17  An.  R.  269. 

So  far,  the  investigation  of  the  decision  of  our  courts  show  that  the 
inability  to  act  is  a  suspension  of  prescription  with  all  the  consequences 
of  such  suspension. 

It  now  becomes  us  to  examine  the  cases  which  support  the  opposite 
theory  as  it  is  supposed.  They  are  four  in  number.  If  we  attend  to  what 
is  decided  in  those  cases  we  find,  that  as  this  Court  has  justly 
remarked,  they  merely  decide  that  prescription  runs  in  favor  of  absent 
debtors.  In  order  to  show  the  force  of  the  articles  of  the  Civil  Code,  the 
Court,  it  is  true,  say,  arguendo,  that  it  runs  against  minors  and  interdicted 
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persons.  In  Suydam  v.  Kinney,  the  strongest  case  cited,  the  residence  of 
defendant  was  "  well-known  to  plaintiff,  and  no  impracticability  of  en- 
forcing the  collection  of  his  debt  by  legal  process  at  any  time  since  its 
maturity  was  proved."  It  was  in  reference  to  this  state  of  facts  that  it 
▼as  said  that  the  prescription  of  promissory  notes  is  peculiarly  favored 
by  oar  law,  &c.,  (9  An.  316.)  How  different  are  the  facts  of  the  present 
case?  The  plaintiff,  a  resident  of  a  foreign  country,  was,  it  would  seem, 
shat  oat  from  all  access  to  the  parish  of  Pointe  Coupee,  by  a  blockade, 
and  by  a  "line  of  bayonets"  for  four  years,  in  two  and  half  of  which 
no  courts  were  held  in  said  parish. 

Here,  then,  the  impediment  is  not  that  occasioned  by  the  removal  to  a 
neighboring  State  by  an  individual,  but  by  the  nation,  which  creates  the 
impediment,  and  it  applies  to  a  whole  community.  It  is  an  act  emanating 
from  the  sovereign  power  and  binding  upon  all  citizens  and  aliens.  It  is 
not  a  question  of  a  day  or  a  week,  but  of  months  and  of  years,  if  the  war 
should  so  long  exist,  and  during  the  existence  of  the  war  it  was  not 
possible,  legally  speaking,  for  the  plaintiff  to  have  entered  the  parish  of 
Pointe  Coupee  to  commence  his  suit  in  the  Confederate  courts,  if  any 
such  were  held,  and  such  suit  were  lawful. 

More  than  this,  the  plaintiff,  an  alien  resident  abroad,  could  not  take 
out  letters  of  administration  on  the  estate  of  the  defendant,  and  no 
administrator  was  appointed,  against  whom  suit  could  be  brought, 
until  the  10th  day  of  April,  1866,  only  six  days  before  the  suit 
was  in  fact  fifed;  and  the  administrator  even  subscribed  his  oath 
afterwards,  (Reo.  pp.  4,  30  and  31.)  Here,  then,  is  a  case  in  which 
no  laches  can  be  imputed  to  the  plaintiff,  and  one  in  which,  if  equity  be 
regarded,  or  the  comity  of  nations,  prescription  ought  not  to  be  bold  to 
have  barred  the  claim.  Bnt  let  us  return  to  the  four  cases  last  above* 
referred  to  in  15  L.  R.  and  3d,  4th  and  9th  An.,  in  the  last  of  which  the  in- 
ference is  deduced, that  because  bills  of  exchange  and  promissory  notes  are 
subject  to  prescription,  as  against  minors  and  interdicted  persous,  that 
therefore,  the  law  favors  the  prescription  of  promissory  notes.  We  deny 
the  deduction  arrived  at  arguendo,  in  9th  Annual.  Promissory  notes  are 
not  objects  against  which  the  Legislature  has  evinced  particular  hostility, 
and  there  is  no  reason  to  think  that  "the  prescription  of  promissory  notes  is 
peculiarly  favored  by  our  law. "  This  will  appear  by  a  momen  t's  reflection. 
Promissory  notes  and  bills  of  exchange  are  the  means  by  which  the 
operations  of  commerce  are  carried  on,  and  in  times  of  peace  they 
circulate  with  great  facility.  Now,  as  it  regards  this  apecit:s  of  paper, 
▼hen  the  Legislature  came  to  adopt  the  short  prescription  of  five  years,  it 
must  have  occurred  to  them  that  if  this  sort  of  paper  could  be  held  for 
twenty  or  nearly  twenty-one  years,  during  which  the  prescription  would 
be  suspended,  it  would  occasion  great  embarrassment;  the  piece  of  paper 
might  be  purposely  retained  by  the  tutor,  and  it  might  be  forgotten  by  the 
debtor,  or  the  holder  might  be  unknown  to  him,  since  such  paper  is,  like 
bank-notes,  transferable  by  delivery  after  endorsement.  Iu  the  case  of 
interdicted  persons,  the  prescription  might  be  suspended  for  even  a  longer 
period  than  twenty-one  years  should  the  interdicted  person  so  long  live. 
It  was  advisable,  therefore,  to  place  minors  and  interdicted  persons  on 
the  same  footing  as  others;  but  it  was  so  done  because  minors  and 
interdicted  persons  are  represented  by  tutors  and  curators  who  can  at  all 
times  exercise  the  actions  of  the  minors  or  insane  persons,  and  so  far  pro- 
tecting them  against  the  negligence  of  the  tutor  and  curator  as  to  give 
them  an  action  of  indemnity  against  the  latter  should  the  debt  be  lost  by 
prescription.  Now,  as  the  law  compels  the  acceptance  of  the  tutorship  in 
certain  cases,  (C.  C.  286,)  and  as  the  Judge  must  appoint  a  curator  to  a 
person  whom  he  interdicts,  and  see  that  the  minor  is  provided  with  a 
tutor,  the  argument  drawn  from  the  inexperience  and  tender  age  of  a 
minor,  and  the  incapacity  of  an  interdicted  person,  has  no  force.  It  is 
an  argument  drawn  from  only  a  partial  view  of  the  facts  and  will  not  bear 
out  the  assertion  in  the  case  cited,  that  the  law  favors  the  prescription  of 
promissory  notes.     Commercial  paper,  on  the  contrary,  is  favored  by  our 
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law,  and  the  courts,  have  so  held  in  many  decisions.  Enlightened  legis- 
lation has  always  looked  upon  it  as  the  most  convenient  means  of  carry- 
ing on  the  operations  of  trade,  and  the  courts,  since  the  time  of  Lord 
Mansfield,  have  considered  it  as  a  real  security  in  the  hands  of  the  holder 
and  cautiously  abstained  from  all  discriminations  against,  and  wherever 
practicable  have  construed  tho  laws  favorably  towards  it.  Grave  reasons 
induced  the  Legislature  to  indemnify  the  minor  and  interdicted  person 
by  an  action  against  their  tutors  and  curators  who  should  let  the  action  be 
prescribed;  but  this  very  solicitude-  to  prevent  the  embarrassment  of 
commerce  by  the  detention  of  bills  of  exchange  in  unknown  hands 
during  minority  and  interdiction,  is  the  very  best  evidence  that  bills  of 
exchange  and  promissory  notes  are  favorably  regarded  by  the  Legislature, 
and  the  rule  was  established  to  render  them  the  more  valuable.  They  weru 
not  to  be  imprescriptible,  but  the  prescription  was  to  be  five  years,  and. 
as  it  respected  that  term,  all  the  other  exceptions  were  understood  as  in 
other  cases,  and  in  a  proper  case  the  tutor  could  no  doubt  avail  himself 
of  the  maxim,  Contra  non  valentem,  d'C.t  like  any  one  else.  During  the 
time  prescription  is  claimed  to  have  run,  the  plaintiff,  it  may,  we  think, 
be  inferred,  as  resident  of  a  friendly  nation,  was  prevented  by  the  acts  of 
our  government  from  suing.  Our  government  would  have  forcibly  pre- 
vented plaintiff  during  the  greater  part  of  the  time  from  entering  Pointe 
Coup6e,  and  would  nave  looked  upon  any  attempt  to  sue  in  tho  Con- 
federate courts  as  an  illegal  and  unfriendly  act,  and  as  the  prohibition 
was  made  by  the  war-making  power  of  tho  nation,  it  must  have  the  effect 
of  suspending  prescription.  The  United  States  claimed  sovereignty  and 
jurisdiction  over  the  territory  of  Pointe  Coupee  as  well  as  the  rest  of  the 
Southern  States,  and  was  seeking  to  recover  it,  and  therefore  the  ease 
stands  as  it  would  have  done  between  the  defendant  and  a  citizen  of  New 
York,  and  the  right  to  sue  was  suspended.     1  Kent,  68. 

The  rule  of  the  common  law,  as  we  understand  it,  is  this,  that  whore 
the  government  by  its  own  acts,  as  by  war  or  by  statutes,  prevents  suits,  tho 
statute  ceases  to  run  during  the  disability. 

In  the  same  manner  prescription  does  not  run  during  the  time  that  a 
suit  cannot  be  instituted  in  actions  governed  by  short  prescriptions.  If 
it  does  not  run,  then  time  remaining  is  to  be  counted  as  shown  by  the 
authorities  first  herein  cited,  and  especially  is  it  the  case  where  the  in- 
ability to  sue  is  occasioned  by  no  act  of  the  government  itself. 

In  the  case  of  Reynolds  v.  Batson,  11  An.  R.  729,  this  Court  seems  to 
have  been  of  the  opinion  that  where  there  is  an  occasion  to  apply  tlic 
maxim  in  cases  liberandi  causa,  it  has  the  effect  of  suspending  prescription. 

The  distinction  between  the  vtile  tempus  and  the  continuum  of  the  civil 
law  was  adverted  to  and  cases  recognized  as  proper  for  the  computation 
of  ntile  tempus.  This  distinction,  which  is  treated  of  at  large  by  other 
authors,  is  noticed  in  these  words  by  Mackeldey.Partie  Generale.  Sec.  2 11, 
No.  8.  ed.  1846:  "Dans  les  actions  qui  ne  se  prescrivent  que  par  30  ou  40 
ans,  le  laps  de  la  prescription  est  toujours  un  delai  continu  (tempus 
continuum,)  et  dans  quelques  actions  temporaires  un  delai  utile  ({195:) 
la  prescription  n'est  parfaite  que  lorsque  le  dernier  jour  (dies  notissimus) 
est  entierement  ecouleV' 

So  indeed  of  the  maxim  "Contra  non  valentem  agere  non  currit  praescripfio, 
The  verb  "  curro"  currere,  means  to  run.  The  prescription  runs  ;  the 
prescription  does  not  run.  If  it  runs  it  is  counted;  if  it  does  not  run  it 
cannot  be  counted.  And  this  is  the  sense  of  all  the  decisions  of  our  Courts 
where  the  question  has  been  considered.  And  it  is  also  the  fact  in  regard 
to  the  French  decisions,  notwithstanding  Mr.  Troplong  proposes  another 
limitation  of  the  rule.  The  case  he  cites,  No.  726,  was  decided  by  the 
Court  of  Cassation,  21st  July,  1829,  and  that  Court  dedncted  thirty  years 
from  the  time  which  had  run.  We  quote  Troplong  himself:  "Que  cet 
etat  de  choses  avait  dure  tant  que  s'ltaitprolongee  la  confusion;  et  quVn 
diduisani  ee  temps  des  80  ans  necessaires  pour  prcscrire,  un  delai  suf- 
fisant  n'etait  pas  acquis  an  jour  de  Introduction  de  1'instance." 

Where  did  the  Court  of  Cassation  get  the  right  to  deduct  this  time  on 
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account  of  the  confusion  of  the  rights  of  debtor  and  creditor,  which  had 
taken  place?  There  was  no  such  express  exception  in  the  law.  It  was  doubt- 
less from  an  application  of  the  maxim  which  Troplong,  of  his  own  autho- 
rity, proposes  to  limit,  without  any  judicial  sanction  for  such  limitation. 

So  in  regard  to  the  act  of  Congress  of  the  United  States.  (13  Stat,  at 
Large,  123.)  This  statute  merely  embodies  a  principle  of  law  previously 
known,  and  supposed  necessary  to  be  enforced  by  legislative  sanctions, 
on  account  of  some  possible  hostile  position  of  the  Southern  laws  on  the 
subject  of  limitation  of  actions.  It  suspends  limitation  during  the  time  of 
disability;  and  such  time  of  disability,  is,  by  the  express  terms  of  the 
statute,  to  be  deducted  from  the  limitation. 

Adverting  again  to  the  cases  of  Tyson  v.  McOiU,  15  L.  R.  145,  and  Batch 
t.  Gilmore,  as  well  as  the  case  in  9th  A.  316,  it  may  be  remarked  that  they 
only  decide,  as  already  said,  that  where  a  defendant  resides  in  a  neighbor- 
ing State,  and  his  residence  is  known,  that  the  maxim  of  Contra  nonvalemtcm 
were  non  currit  pressor  iptio  does  not  apply.  The  point  is,  also,  decided  in 
the  same  way,  in  Canal  Bank  v.  Beard,  16  A.  346;  14  A.  418;  15  A.  399. 

The  point  decided,  therefore,  is  in  perfect  harmony  with  the  other  deci- 
sions of  this  Court.  It  is  only  what  was  said  arguendo,  which  is  in  conflict 
with  tho  decisions,  and  has  been  overruled.  What  was  said  in  HatcJi  v. 
Gilmore,  adverse  to  the  maxim,  was  overruled  in  the  subsequent  case  of 
Boyle  v.  Mann,  4  A.  170,  and  what  was  said  in  Sui/dam  v.  Kinney,  9  A.  316, 
was  overruled  in  Marlin  v.  Jennings,  10  A.  553.  Here,  then,  we  find  a 
uniform  current  of  decisions  applied  as  well  to  promissory  notes  as  to 
other  obligations,  and  depending  upon  the  same  principles. 

Surely,  an  argument,  casually  used  by  one  Judge,  and  repeated  by 
another,  ought  not  to  be  permitted  to  overturn  well-settled  decisions  of  the 
Coart;  especially  where  that  argument  is  only  partial  in  its  view,  and  does 
not  grasp  the  whole  subject,  and  arrive  at  the  true  reason  of  the  rule. 

Promissory  notes  were  made  prescriptible  against  minors  and  inter- 
dicted persons,  because  to  tie  them  up  for  twenty -five  or  twenty -six  years 
in  favor  of  minors,  or  forty,  fifty  or  sixty  years  in  favor  of  interdicted 
persons,  would  destroy  the  efficiency  of  the  same.  For  the  advantage  of 
trade,  and  for  the  benefit  of  the  bill  of  exchange,  or  promissory  note 
itself,  it  was  made  to  run  against  tutors  and  curators  of  minors,  and  it  is 
because  the  prescription  of  five  years  is  a  short  prescription,  that  the 
maxim  is  proper  to  be  invoked  in  a  case  like  the  present. 

We  present  to  the  Court,  in  conclusion,  these  facts,  which  we  contend 
have  suspended  prescription;  and  according  to  the  uniform  current  of  our 
decisions  require  the  deduction  of  the  time,  in  which  no  suit  could  bo 
bronght,  from  the  five  years,  viz: 

The  conceded  fact  that  during  two  years  and  six  months  the  courts 
were  barred  to  the  plaintiff  and  all  others,  and  no  suit  could  be  brought; 
that  plaintiff  himself  could  not  apply  for,  nor  take  out,  letters  of  admin- 
istration on  the  estate  of  the  deceased;  and  that  the  suit  was  brought  as 
soon  as  the  administrator  was  qualified.  And  the  fact  to  be  inferred  from 
the  cause  of  the  war,  that  plaintiff  was  barred  by  the  blockade  and  mili- 
tary operations,  of  which  this  Court  takes  judicial  notice,  from  going  to 
the  parish  of  Pointe  Coupee  during  the  war,  to  institute  the  action* 

We,  therefore,  respectfully  pray  that  a  rehearing  be  granted  the  plain- 
tiff, and  for  leave  to  adduce  further  authorities  upon  this  important 
question,  and  general  relief. 

Behearing  refused. 


No.  1545.— John  C.  Stbwabt  v.  Mabttn  Betzbb. 

Bo  Appe*]  Km  from  •  confession  of  jadjRnent.   O.  P.  667. 

Where  the  answer  of  defendant  admits  a  oertain  amount  to  be  doe,  and  judgment  i*  rendered 
thereon,  an  appeal  from  such  judgment  will  be  diamissed  en  motion. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ThSard,  J. 
CoUens  <ft  Wooldridge,  for  plaintiff!    Bunt  and  Eouillion,  for  defendant 
18 
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Howell,  J.  A  motion  is  mado  to  dismiss  the  appeal  in  this  case  on  the 
ground  that  tho  judgment  a|)pealed  from  was  rendered  upon  the  confes- 
sion of  the  defendant. 

Suit  was  instituted  on  a  building  contraot,  for  a  balance  alleged  to  be 
due.  The  answer  admitted  an  indebtedness  for  a  much  smaller  sum,  and 
contested  the  plaintiff's  right  to  recover  any  greater  amount.  On  motion, 
judgment  was  rendered  for  the  sum  admitted,  without  prejudice  to  the 
right  to  recover  the  remainder,  from  which  defendant  appealed. 

The  proceeding  was  regular,  and  the  judgment  was  clearly  based  on 
the  admission  of  the  defendant,  from  which,  under  article  667  O.  P.,  he 
cannot  appeal.  Any  admission  of  the  claim,  which  leaves  no  issue  to  be 
tried  in  regard  thereto,  is  a  confession  of  judgment  5  R.  447;  9  L.  415; 
4  R.  44;  4  A.  407;  11  A.  746. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed,  at  the  costs 
of  appellant. 


No.  1612.— J.  O.  Pickbns  e.  Kenas  Pbestost. 

Where  the  evidence  shows  that  the  consideration,  for  whioh  a  promissory  note  was  executed,  was 
Confederate  treasury  notes,  payment  of  such  note  cannot  be  judicially  enforced. 

A  bill  of  exceptions  taken  to  the  admission  of  testimony  should  elate  the  ground  of  objections,  other* 
wise  it  cannot  be  noticed,  ao  the  Court  cannot  supply  it. 

APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar,  J. 
Aroni<&  Collier,  for  plaintiff  and  appellant.       Farrar  A   Reeves,  for 
defendant  and  appellee. 

Howell,  J.  This  is  a  suit  on  a  promissory  note,  by  the  payee  against 
the  maker,  the  defence  to  which  is  that  said  note  was  executed  to 
represent  the  balance  due  on  a  purchase  of  sugar  and  molasses  made  for 
Confederate  funds,  and  that  it  was  expressly  agreed  that  its  amount  should 
be  paid  at  maturity  in  such  funds. 

Plaintiff  put  the  defendant  on  the  stand,  as  a  witness,  to  prove  the  con- 
sideration of  the  note,  and  excepted  to  his  testifying  further  to  the 
agreement  as  to  the  currency  in  which  it  was  to  be  paid.  The  bill  of 
exceptions  is  deficient  in  not  stating  the  ground  of  the  objection,  and  we 
cannot  supply  it 

The  defence  is  established  by  the  testimony,  and  the  judgment  must 
be  affirmed.    Judgment  affirmed. 

Rehearing  rofused. 

No.  1559.— W.  H.  Letohfobd  k  Co  v.  V.  Richabd  &  Co. 

To  bind  the  endorser  on  a  promissory  note,  notice  of  protest  and  dishonor  most  be  gfrea  by  the 

bolder. 
Where  the  proof  of  notioe  of  dishonor  Is  ▼ague  and  uncertain  the  endorser  will  be  discharged. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J. 
Beldier  <&  Beallie,  for  plaintiffs  and  appellees.    Bush  &  Goode,  for 
defendants  and  appellants. 

Labatjvb,  J.  This  suit  is  brought  against  the  defendants  as  endorsers 
of  a  note  for  $2,128  22. 


HEW  ORLEANS,  FEBBTJAB*,  1868.  189 

Bond  T.  Hiestand. 


The  petition  alleges  that  plaintiffs  are  the  holders  of  said  note  which, 
at  maturity,  was  duly  protested  for  non-payment,  and  that  the  defendants 
were  duly  notified  thereof. 

The  answer  denies  the  liability  of  the  defendants,  who  are  in  no  manner 
bound,  as  the  requirements  of  the  law  have  not  been  complied  with  to  fix 
the  liability  of  said  defendants,  in  giving  notice  of  dishonor  and  protest  of 
said  note. 

The  Judge  below,  after  hearing  the  evidence,  gave  judgment  for  plain- 
tiffs, and  the  defendants  appealed. 

The  plaintiffs,  to  recover  under  their  allegation,  must  show  protest,  and 
that  the  defendants  were  duly  notified  thereof. 

It  appears  that  since  the  protest  which  is  in  evidence,  D.  L  Ricardo, 
the  notary  who  protested  the  note,  has  died,  and  that  many  of  his  records 
have  been  destroyed  by  fire;  and  that  Hugh  Madden,  who  was  in  his  em- 
ploy as  a  deputy,  is  also  dead;  that  the  usual  diligence  and  business  habits 
were  exercised  by  the  deceased  notary;  that  the  records  of  said  notary  have 
been  searched  for  the  certificate  of  notice  of  protest  of  said  note,  but  that  it 
could  not  be  found;  that  the  said  notary  and  his  deputy,  Madden,  were 
very  particular  in  making  protests  and  demands  for  payments  and  notify- 
ing the  parties  interested;  that  as  to  the  service  of  notice  of  protest,  ono 
witness,  James  P.  Waters,  only,  swore  that  he  believed  the  notice  had 
been  duly  served,  because  it  was  the  custom  of  the  office  to  notify  the 
parties  interested. 

This  is  all  the  evidence  adduced  in  support  of  holding  the  defendants 
liable  as  endorsers,  and  it  is  clear  that  all  that  can  be  inferred  from  such 
testimony,  only  creates  conjectures,  and  not  presumptions  as  required  by 
law.    C.  O.  Arts.  2263  and  2267. 

We  are  of  opinion  that  the  judgment  appealed  from,  is  not  supported 
by  proof,  and  that  it  must  be  reversed  and  changed  as  in  a  case  of  non- 
suit. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
Court,  be  annulled  and  reversed.  It  is  further  ordered  and  decreed  that 
plaintiffs*  demand  be  dismissed  as  in  a  case  of  nonsuit,  and  that  they 
pay  costs  in  both  courts. 

No.  1572.— Riohabd  0.  Bond  v.  Ezra  Hiesiaxd.  1-^45 

1  20    189 
51    856 
The  form  of  citation  and  the  manner  in  which  parti**  may  be  brought  into  court  art  entirely  within 

too  legislative  control 
The  act  of  the  Legislature,  prescribing  the  form  of  proceedings  for  enforcing  the  collection  of  taxes 
doe  the  city  of  New  Orleans,  by  advertisements  in  the  official  newspaper,  in  lien  of  a  petition  and 
citation  Is  constitutional. 
The  act  of  the  Legislature  of  1869.  relative  to  the  collection  of  taxes  in  the  oity  of  New  Orleans,  is  not 
repealed  by  the  act  of  1666,  creating  oourts  in  the  parish  of  Orleans* 

APPEALi  from  the  Third  District  Court  of  New  Orleans,  Emerson,  J. 
Breaux  &  Fenner,  for  plaintiff  and  appellee.      K  Hiestand,   in 
propria  persona. 

Ilslet,  J.  The  defendant  has  appealed  from  a  judgment  directing  him 
to  put  in  suit  immediately,  regardless  of  amounts*  and  in  the  alphabetical 
order,  prescribed  by  the  act  of  1869,  (No.  175,  page  140,)  relative  to  the 


MO  SUPREME  COURT  OF  LOUISIANA, 

Bond  t.  HietUnd. 

collection  of  municipal  taxes  in  New  Orleans,  before  the  several  District 
Courts  of  New  Orleans,  therein  named,  all  unpaid  bills  for  taxes  due  the 
city,  and  now  in  his  hands. 

He  contends,  substantially,  that  the  citation  of  delinquents  by  the  city 
treasurer,  in  the  shape  of  an  advertisement  in  the  official  paper,  is  uncon- 
stitutional, and,  further,  that  the  law  invoked  was  repealed  by  the  act  of 
18G5,  (No.  44,  page  82,)  concerning  the  jurisdiction  of  the  District  Courts 
of  New  Orleans. 

The  relator,  who  is  a  citizen  and  tax-payer,  relies  on  section  107  of  the 
city  charter  as  amended  in  1858,  which  provides,  "that,  on  the  second 
day  of  July  of  each  and  every  year,  or  as  soon  thereafter  as  practicable, 
the  city  treasurer  shall  make,  or  cause  to  be  made  out,  a  correct  alpha- 
betical list  of  all  the  unpaid  tax-bills  remaining  in  his  hands,  and  shall 
hand  over  said  bills  to  the  assistant  city  attorney,  taking  his  receipt  for 
the  same;  and  the  said  assistant  city  attorney  shall  immediately  put  in 
suit,  in  a  court  or  courts  of  competent  jurisdiction,  all  unpaid  bills  for 
taxes  levied  on  property  assessed  in  the  several  districts  of  the  city. 

And  the  relator  also  relies  on  the  act  of  1869,  aforesaid,  which  provides 
for  the  publication,  by  the  treasurer,  of  the  names  of  delinquent  tax- 
payers, and  the  institution  of  suits  against  them,  as  follows:  "All  bills 
from  A  to  D,  inclusively,  before  the  Second  District  Court;  all  bills  from 
£  to  J,  inclusively,  before  the  Third  District  Court;  all  bills  from  K  to  N, 
inclusively,  before  the  Fourth  District  Court;  all  bills  from  O  to  B,  in- 
clusively, before  the  Fifth  District  Court;  and  all  bills  from  S  to  Z, 
inclusively,  before  the  Sixth  District  Court 

The  first  ground  of  objection  urged,  has  been  so  frequently  and  so  con- 
clusively settled  in  this  Court,  that  it  can  no  longer  be  considered  a 
tenable  one. 

The  constitutional  provision  invoked,  does  not  apply  to  citations.  The 
form  of  a  citation  and  the  manner  in  which  parties  may  be  brought  into 
court  are  entirely  within  the  legislative  control;  so  much  so,  that  in  pro- 
ceedings for  enforcing  payment  of  taxes  due  the  city  of  New  Orleans,  a 
constructive  notice  by  advertisement  in  the  official  newspaper,  in  lieu  of 
a  petition  and  citation,  has  been  uniformly  held  to  be  constitutional  and 
binding.  3  Martin,  720;  Act  15th  April,  1853,  No.  121;  Act  1858,  No.  85, 
page  57;  Act  1859,  No.  175,  p.  140;  10  An.  727,  764,  771;  11  An.  146,  338, 
420;  12  An.  751;  13  An.  405. 

The  second  objection  presents  no  greater  difficulty. 

The  law  of  1859,  aforesaid,  is  a  special  statute,  forming  part  of  the  char- 
ter of  the  city  of  New  Orleans,  and  cannot  be  considered  as  repealed, 
unless  expressly  or  by  conflicting  legislation  in  pari  materia. 

Subsequent  laws  do  not  repeal  former  ones  by  containing  different 
provisions;  they  must  be  contrary.    5  N.  S.  528,  575;  6L.  135;  16  An.  379. 

A  particular  law  is  not  repealed  by  a  general  law,  unless  they  be  so 
repugnant  that  both  cannot  stand  under  any  circumstance. 

Different  laws  on  the  same  subject,  if  not  absolutely  inconsistent,  must 
be  considered  and  construed  as  one. 

10  Martin  172;  9  An.  64;  12  An.  498,  805. 

Prior,  will  not  be  repealed  by  subsequent,  laws  from  the  mere  fact  that 
they  differ.   A  repeal  will  bo  implied  only  where  the  last  statute  contains 
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provisions  irreconcilable  with  those  of  prior  laws.  A  repeal  by  impli- 
cation is  not  favored  by  lav. 

0.  0.  23;  2  An.  919;  3  An.  399;  13  An.  329,  888. 

Statutes  of  a  general  nature  do  not  repeal  particular  statutes  enacted 
for  the  benefit  of  public  corporations  as  part  of  their  charter.    1  An.  49. 

We  do  not  consider  the  act  of  1865  as  modifying  or  repealing  the 
act  of  1859,  relative  to  the  collection  of  municipal  taxes  in  New  Orleans; 
it  must,  therefore,  be  carried  out  as  originally  intended  by  the 
Legislature. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  be 
affirmed,  at  the  costs  of  the  defendant  and  appellant 

No.  1583— Robert  Patterson  &  Co  v.  Bobebt  A.  Owen  st  als. 

Where  the  record  contains  no  certificate  of  the  olerk,  or  judge,  and  there  is  no  special  verdict*  bill  of 
•ioeptiens,  statement  of  facts,  nor  assignment  of  errors,  ia  the  transcript*  the  appeal  will  be 
dismissed  on  motion. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J. 
Bush  £  Goode,  for  plaintiffs.     W.  B.  Koontz  and  K  W.  Blake,  for 
defendants. 

Ilslet,  J.  The  motion  to  dismiss  the  appeal  in  this  case  must  prevail, 
because: 

1st  There  is  no  certificate  of  the  judge  or  olerk,  that  the  transcript ' 
contains  all  the  evidence  on  which  the  case  was  tried. 

2nd.  There  is  no  special  verdict,  bill  of  exception,  statement  of  facts, 
nor  assignment  of  errors,  filed  within  the  prescribed  time,  nor  any  other 
means  by  which  the  correctness  of  the  judgment  can  be  examined.  2 
How.  76. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  be  dis- ' 
missed,  at  the  costs  of  the  appellant. 


No.  1623.— New  Obleans  Canal  and  Banking  Co.  v.  Samuel  Templetow. 

Tb  Supreme  Court  of  Louisiana  takes  judioial  notioe  of  order*  issued  bj  competent  military  • 

uthority. 
Where  a  promissory  note  negotiable  inform,  has  been  endorsed  in  blank,  the  law  presumes  thai 

saeh  endorsement  was  made  on  the  day  of  its  date. 
The  endorsement  of  a  promissory  note  in  blank  \b  prima  fade  evidence  of  a  full  consideration. 
Where  the  defendant  alleges  that  the  endorsement  was  made  after  maturity,  the  burden  of  proof  is 

on  him  to  show  the  fact. 
The  legal  presumptions  in  favor  of  a  party  relieve  him  from  the  necessity  of  adducing  any  evidence, 

until  they  are  rebutted  by  proof. 
Tbepolioyof  tJxe  law  is  favorable  to  the  bolder  of  negotiable  commercial  paper,  and  requires  very 

cogent  evidence  to  convict  him  of  bad  faith. 

A  PPEAIi  from  the  District  Court,  Parish  of  OarrolL    Farrar,  J. 
il    Sparrow  &  Montgomery,  for  plaintiff  and  appellee.     W.  Q>  Wyly, 
for  defendant  and  appellant. 

Ilslet,  J.  This  suit  is  instituted  by  the  plaintiff,  as  the  endorsee  and 
holder  of  two  promissory  notes,  drawn  by  the  defendant  to  the  order  of 
Bochford,  Brown  &  Co.,  and  by  them  endorsed  in  blank,  to  recover  from 
him  the  amounts  of  the  said  notes,  with  interest  and  costs. 
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The  defendant  excepted  to  the  plaintiff's  right  to  prosecute  this  suit  in 
its  corporate  name,  in  consequence  of  the  forfeiture  of  its  charter  by 
tbe  suspension  of  specie  payments,  and  the  Court  below  referred  the 
exception  to  tbe  merits. 

An  answer  was  filed  on  the  11th  October,  1867,  in  which  a  failure  of 
consideration  was  set  up,  as  also,  fraud  and  collusion  between  the  payees, 
Botchford,  Brown  &  Co.,  and  the  plaintiff,  It  was,  also,  in  the  said 
answer  alleged  that  the  notes  sued  on  had  been  novated  and  renewed, 
and  that  they  had  been  fraudulently  transferred  to  the  plaintiff;  after 
their  respective  maturities.  By  a  supplemental  answer,  the  defendant 
averred  that  the  notes  sued  on  were  executed  for  the  purchase  of  negroes, 
and  that  the  consideration  thereof  has  failed. 

Judgment  was  rendered  in  favor  of  the  Bank  for  the  whole  amount 
claimed  by  it,  and  the  defendant  has  appealed. 

This  Court  takes  judicial  notice  of  orders  issued  by  competent  military 
authority,  as  stated  by  it  in  Lanfear  v.  Mestier,  18  An.  497,  and  in  Taylor 
v.  OraJiam,  ib.  G56,  and  when  this  suit  was  instituted,  there  was  no 
impediment  from  any  military  order  extant  to  the  Bank's  standing  in 
judgment;  nor  had  the  charter  of  the  Canal  Bank,  been  judicially  de- 
termined in  a  suit  brought  for  that  purpose;  so  that  no  advantage  can 
be  taken  of  the  forfeiture  itself,  or  of  any  cause  of  forfeiture  by  any 
defendant  in  any  collateral  action.     13  La.  497;  5  An.  179;  9  An.  265. 

The  notes  sued  on  are  negotiable  in  form,  and  the  law  presumes,  that 
being  endorsed  in  blank,  tbey  were  so  endorsed  on  the  day  of  their 
respective  dates,  (Bailey  on  Bills,  Boston  edition,  1836,  p.  137;)  and 
this  is  prima  facie  title  in  the  endorsee.  (1  Hon.  p.  180  {  1. )  And  the 
endorsement  is  prima  facie  evidence  of  a  full  consideration.  Bailey  on 
Bills,  378;  5  Cranch,  322. 

If  a  defendant,  in  order  to  let  in  equities  between  him  and  the  payees, 
allege  that  the  notes  were  endorsed  after  they  became  due,  the  burden  is 
upon  him  to  show  it.    Bailey  on  Bills,  137;  Jordan  v.  Downes,  9  Bob.  265. 

All  these  legal  presumptions,  in  favor  of  the  plaintiff,  relieve  him  from 
the  necessity  of  adducing  any  proof,  until  they  are  rebutted.  5  An.  560l 

It  has  been,  however,  held  by  this  Court,  that  the  defendant  is  dispensed 
from  producing  proof  to  destroy  these  presumptions,  if  he  simply  alleges 
an  equitable  defence  against  the  payee,  and  charges  fraud  in  the  transfer; 
that  such  a  defence  throws  the  burden  upon  the  plaintiff  to  prove  that 
he  is  a  bona  fide  holder  for  value.  8  N.  S.  292;  13  La.  76.  But,  we  are  at  a 
loss  to  comprehend  how  upon  principle,  presumptions  of  law  must  yield 
to  a  mere  declaration  of  a  defendant  who  sets  up  a  charge  of  fraud, 
which  is,  except  in  cases  of  bankruptcy,  never  presumed.  2  Hen.  1040  J  1. 

We  deem  it  to  be  incumbent  on  the  defendant  to  sustain  his  defence, 
to  rebut  by  proof,  the  presumptions  of  the  law,  whioh  for  useful  and 
practical  purposes,  the  law  raises  in  favor  of  holders  of  negotiable  paper, 
as  was  held  in  Wheeler  v.  MaiUot,  ( Opinion  Book,  No.  35,  p.  679, )  particu- 
larly when,  as  in  this  case,  facts  constituting  the  alleged  fraud  are  affirma- 
tive, and  not  negative  in  their  tenor.  In  the  case  of  Greenwood  v.  Love* 
7  An.  199,  this  Court,  observed,  "the  law,  from  considerations  of  public 
policy,  and  in  order  to  favor  the  circulation  of  bills  of  exchange  and  other 
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negotiable  paper,  looks  with  favor  upon  the  holder  of  a  bill,  and  requires 
very  cogent  evidence  to  convict  him  of  mala  fides." 

We  are  satisfied  from  the  evidence  in  the  record,  which  is  not  rebutted, 
that  the  plaintiff  is  the  bona  fide  holder  of  the  notes  sued  on,  endorsed 
and  transferred  to  it,  previous  to  their  maturity,  for  a  good  consideration, 
without  notice,  and  that  no  want  of  consideration,  even  by  the  emancipation 
of  slaves  or  otherwise,  between  the  original  parties,  can  be  urged  against 
the  plaintiff. 

It  is  therefore,  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appellant. 

No.  1387.— The  State  op  Louisiana  v.  E.  Rose  and  H.  Abrahams. 

la  criminal  trials  the  judgment  of  the  Conrt  must  follow  and  conform  to  the  verdict  of  tbe  jury. 
Where  the  Terdiot  of  the  jury  is  "guilty  as  accessory."  and  the  judgment  of  tbe  Court  on  tbe  verdict 

condemns  the  party  to  suffer  the  penalties  of  the  crime  of  accessory  before  the  fact,  the  judgment 

of  the  Court  will  be  annulled,  the  vtrdiet  of  the  jury  set  aside,  and  the  oase  remanded  to  be 

proceeded  with  according  to  law. 
An  accessory  before  the  fact  is  equalty  guilty  with  the  principal,  and  on  conviction  must  suffer 

she  same  penalties.  The  punishment  of  an  accessory  after  the  fact  is  only  fine  and  imprisonment. 

APPEA.Ii  from  the  First  District  Court  of  New  Orleans,    Abell,  J. 
B.  L.  Lynch^  for  State.     P.  SouU  A  L.  Charcet,  for  defendants, 
A.  P.  Field  for  Abrahams. 

Hymax,  O.  J.  Harris  Abrahams,  having  been  indicted  as  an  accessory 
before  the  fact  to  the  crime  of  arson,  and  having  been  sentenced  to  suffer 
the  pnnishment  prescribed  by  law  for  each  offence,  has  appealed. 

On  trial,  the  jury  rendered  against  him  the  verdict  "guilty  as  accessory," 
and  the  question  is,  whether  he  could  be  condomned  as  accessory  before 
the  fact,  nnder  such  a  verdict? 

A  person  may  be  guilty  of  the  crimes  of  accessory  before  and  of  accessory 
after  the  fact,  bat  the  crime  of  accessory  before  the  fact  is  different  from 
the  crime  of  accessory  after  the  fact,  and  the  punishment  for  their 
offences  are  also  different. 

The  accessory  before  the  fact  is  subject  to  the  same  punishment  as  the 
principal  offender.  The  accessory  after  the  fact  is  subject  only  to  lino 
and  imprisonment,  or  both.  The  verdict  "guilty  as  accessory,"  is  not 
an  unambiguous  response  to  the  charge  of  guilt  as  accessory  before  the 
fact,  for  the  words  of  the  verdict  may  as  well  apply  to  guilt  as  accessory 
after  the  fact,  as  to  guilt  as  accessory  before  the  fact,  and  the  Judge  in 
sentencing  Abrahams,  had  to  interpret  the  verdict,  as  the  jury  did  not 
expressly  find  Abrahams  guilty  of  the  offence  as  charged,  or  as  on  acces- 
sory before  the  fact;  by  supposition  only  could  the  Judge  determine 
that  the  jury  had  found  him  guilty  as  accessory  before  the  fact 

Let  the  sentence  of  the  Judge  and  the  verdict  of  the  jury,  as  to  Harris 
Abrahams,  be  set  aside,  and  let  the  case  be  remanded  to  be  proceeded 
with  according  to  law  against  him. 

No.  155C— Raymond  P.  Gaillabd  v.  His  Cbeditobs. 

A  respite  is  based  on  the  supposed  solvency  of  the  debtor. 

Where  a  party  offers  himself  as  a  judicial  surety,  ha  moat  have  sufficient  property  to  satisfy  the  obU- 

gatioa  thereby  incurred :  tbe  fact  that  he  has  asked  a  respite  from  his  creditors  will  not  disqualify 

him. 
The  fact  thata  party  is  not  able  to  satisfy  promptly,  with  ready  money,  all  his  liabilities,  is  no  evidence) 

of  hie  ineolTsncy. 
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APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J. 
•  Bush  &  Goode,   for  Mrs.   Sootfc  et  als.      Buruie<p-cs  &  Blake,  for 
Gaillard  et  als. 

Iubiiet,  J.  This  is  an  appeal  from  a  judgment  on  a  rule  token  in  the 
J)i strict  Court  of  Lafourche,  by  Mrs.  Margaret  Scott,  a  creditor  of  the  in- 
solvent, Raymond  P.  Gaillard,  upon  him,  as  syndic  of  his  insolvent  estate, 
Civlliug  upon  him  to  justify  his  sureties,  as  such. 

The  rule,  after  trial,  was  dismissed  by  the  Judge  of  the  Court  below. 

Jules  Labatut,  the  surety  objected  to,  had  a  Bhort  time  previously  to 
iiis  signing  the  syndic's  bond,  applied  to  the  Court  of  his  domicil  for  a 
respite,  and  in  his  petition  ho  represents,  "  that  he  finds  himself  unable,  at 
present,  to  meet  hisengagements  duo,  or  as  they  become  due;  and  some  of 
his  creditors  have  already  instituted  suits  against  him,  and  others  are  about 
following  their  example."  ...  .In  view  of  the  circumstances,  ho  hopes  that 
the  holders  of  the  notes  and  drafts  endorsed  or  accepted  by  J.  Labatut,  or 
Jules  Labatut  &  Co.,  will  bo  willing  to  oonsent  to  a  remission  of  a  portion 
of  these  liabilities,  which  remission  he  solicits  to  the  extent  of  twenty- 
five  per  cent,  besides  the  interest  on  the  capital,  to  be  able  to  settle  with 
certainty  within  the  terms  he  asks  of  ( one,  two  and  three  years)  all  the 
just  claims  which  now  exist  against  him. "  And  this  clause  in  the  petition, 
.which  is  cited  with  emphasis  in  the  brief  of  the  plaintiff,  is  deemed  by 
her  conclusive  evidence  of  Labatut's  inability  to  act  as  a  valid  surety  for 
the  syndic,  Gaillaird. 

If,  as  we  apprehend  it,  a  respite  is  based  upon  the  supposed  solvency 
and  not  insolvency  of  the  debtor,  (Sumiier  v.  Dunbar,  12  An.  182,)  we 
can  perceive  nothing  in  the  cited  clause  to  destroy  this  presumption,  nor 
indeed  anything  more  than  is  usually  inserted  in  petitions  for  respite. 

The  solicitation  of  the  debtor  for  a  remission  of  a  portion  of  his  debts, 
which  is  deemed  inconsistent  with  a  solvent  condition,  is  a  relief  which 
.  the  law  itself  contemplates  in  proceedings  for  respite.    See  article  3061 
Civil  Code. 

In  judicial  sureties,  the  parties,  contracting  as  such,  must  have  sufficient 
property  to  satisfy  the  obligations  thereby  incurred;  and  if  they  possess  it, 
,the  fact  that  they  have  asked  a  respite  from  the  creditors  will  not 
disqualify  them. 

A  man's  assets  may  be  largely  in  excess  of  his  liabilities,  although  he 
may  not,  from  the  force  of  circumstances,  have,  at  the  moment,  the  avail- 
able means  in  money  to  satisfy  them. 

This,  according  to  the  weight  of  evidence  in  the  record,  was  the  condi- 
tion of  the  surety,  Jules  Labatut. 

i  Such  was  the  conclusion  reached  by  the  District  Judge  who  tried  the 
rule,  and  whose  peculiar  province  it  was,  by  the  act  of  1855,  No. — ,  to  pass 
on  the  sufficiency  of  the  non-resident  surety,  and  upon  such  proof  as  he 
might  deem  necessary. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appellant 
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No.  1492. — State  of  Louisiana  t>.  Peter  Cook. 


I  20    1451 
1  47    475| 


B  ii  no  objection  to  the  validity  of  an  Indictment  that  several  offences'  of  the  mi  nature,  and  upon  2°    H* ! 

which  the  same  or  a  similar  judgment  may  be  siren,  are  charged  in  different  counts;  nor  is  the  48JM0t 

prosecuting  officer  obliged  to  elect  on  motion  of  the  aocused.  . 

The  method  of  stating  the  same  accusation  in  different  ways,  iu  separate  counts,  is  adopted  ia  order  20     146] 

to  prevent  a  varianoe  from  the  proof  on  trial.  125     311 

The  objection  that  a  witness  was  an  accomplice  goes  to  his  credibility,  bnt  does  not  affect  his 


Ad  accomplice  is  a  competent  witness,  bnt  his  testimony  requires  some  confirmation,  sHufufe. 

A  witness  in  a  criminal  trial  is  not  bound  to  criminate  himself;  bat  this  is  a  right  which  he  may 
waive  if  be  chooses. 

It  is  the  duty  of  the  District  Attorney  to  cause  a  Uet  of  tbe  jurors  to  be  served  on  the  aocused  before 
trial,  bnt  it  is  too  late,  after  tbe  trial,  to  urge  this  objection. 

The  indictment  charges  the  accused  with  the  crime  of  robbery,  without  stating  thai  the  act  was  dona 
feloniously,  or  that  the  goods  ware  taken  from  tbe  person  of  another,  or  in  his  preeenoe  be> 
putting  him  in  fear:  Hdd— That  the  indictment  is  defeotWe  in  not  containing  the  essential 
snhstantiTe  averment  -  feloniously,"  required  by  the  common  law  in  criminal  pleading,  whioh 
system  of  criminal  pleading  was  adopted  by  the  Legislature  of  Louisiana  in  190a, 

These  essential  substantive  averments  in  a  bill  of  indictment,  required  by  the  common  law,  are  not 
dispensed  with  by  tne  statute  of  1855.  This  statute  was  not  intended  to  make  a  radical  change  in 
the  system  of  criminal  pleadings,  but  to  simplify  it,  and  correct  some  supposed  defioienoiee. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  J. 
J.  C.  Stafford,  District  Attorney,  for  State.  B.  B.  White,  and 
R  W.  Robertson,  for  defendant  and  appellant 

Ilslet,  J.  The  defendant  appeals  from  the  judgment  of  the  Court 
a  qua,  condemning  him  to  imprisonment,  at  hard  labor,  in  the  penitentiary 
for  a  term  of  fourteen  years,  upon  a  verdict  of  guilty  on  an  indictment 
for  robbery;  and  he  relies  upon  several  grounds  to  arrest  the  judgment, 
and  set  aside  the  verdict  of  the  jury. 

1.  As  to  the  motion  made  by  the  accused,  that  the  District  Attorney 
should  elect  one  count  of  the  indictment  under  which  to  proceed. 

The  accused  is  indicted  for  the  crime  of  robbery.  The  indictment  con- 
tains two  counts;  in  the  first  count  the  accused  is  charged  as  principal  in 
the  first  degree;  in  the  second  count,  he  is  charged  as  principal  in  the 
second  degree,  together  with  others. 

These  are  but  different  ways  of  stating  the  same  thing;  the  same  crime 
growing  out  of  the  same  facts.  The  crimes  charged  are  precisely  of  the 
same  nature,  and  subject  to  the  same  punishment;  and,  according  to  the 
eases  of  State  v.  Crosby  %  4  An.  434,  and  State  v.  McLane,  4  An.  435,  maybe 
charged  in  different  counts  of  the  same  indictment,  and  the  prosecuting 
officer  is  not  bound  to  elect.     Arch.  Crim.  Plead,  p.  70,  60,  61,  ed.  1835. 

This  method,  the  same  accusation  in  different  ways,  in  separate  counts, 
is  adopted  in  order  to  prevent  a  variance  from  the  proof  on  the  trial. 
12  An.  391. 

The  accused  cannot  complain  that  the  principal  in  the  first  degree 
mentioned  in  the  second  count,  had  not  already  been  tried,  or  was  not 
tried  at  the  same  time.    See  R  S.  p.  176,  {  85.    Archibald  Crim.  Plead.  7. 

2d.  As  to  the  objection  of  the  witness  Picon. 

Here  the  counsel  seem  to  have  confounded  two  separate  things. 

If  Picon  were  on  trial, his  own  confession  could  not  be  used  against  him, 
if  obtained  by  improper  means,  as  by  duress,  threats,  or  promises  by 
persons  in  authority.    See  Archibald  Crim.  Plead.  117,  etc. 

But  it  is  not  Picon  who  is  on  trial.  Undoubtedly,  the  fact  that  this  wit- 
ness was  an  accomplice,  had  been  imprisoned  illegally,  was  influenced  by 
19 
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threats  or  promises,  goes  materially  to  affect  his  credibility  as  a  witness, 
and  is  to  be  properly  weighed  by  the  jury,  in  considering  what  weight 
ought  to  be  given  to  his  testimony,  but  it  does  not  affect  his  competency, 
as  a  witness. 

'An  accomplice  is  a  competent  witness,  but  his  testimony  requires  some 
confirmation,  aliunde.     Arohibald  Crim.  Plead.  148. 

There  is  no  bill  of  exceptions  showing  that  the  Judge  charged  the  jury 
incorrectly  on  this  point. 

The  witness  could  not  be  forced  to  criminate  himself.  But  this  is  a 
privilege  of  his,  which  he  can  waive.  There  is  no  reason  to  suppose 
that  the  Distict  Court  maltreated  the  witness.  The  Court  in  such  cases 
usually  informs  the  witness  of  his  right,  and  must  be  presumed  to  have 
done  its  duty  in  this  respect;  but,  no  one  can  complain  of  this  omission, 
except  the  witness. 

3d.  It  is  objected  that  a  copy  of  the  indictment  and  a  list  of  the  jury 
were  not  served  upon  the  accused  before  the  trial. 

This  should  have  been  done,   and  it  was  the  duty  of  the  prosecuting 
officer  to  attend  to  it,  but  it  is  too  late  after  the  trial,  to  urge  the  objection. 
State  v.  Hernandez,  4  An.  879.    State  v.  Howell,  8  An.  50. 
4th.  As  to  the  indictment 

The  accused  is  charged  with  robbing  Mrs.  Clark  of  thirty  dollars  and 
two  Derringer  pistols,  without  stating  the  act  to  be  done  feloniously,  and 
with  no  allegations  of  taking  from  the  person  of  another,  or  in  his  presence 
or  against  his  will,  or  with  violence,  or  by  putting  in  fear. 

By  our  law  (R.  S.  188  j  25,)  robbery  is  made  punishable  by  imprison- 
ment at  hard  labor  for  not  more  than  fourteen  years.  Our  statute  does 
not  define  robbery,  any  more  than  it  does  murder,  or  any  other  great 
crime.  But  it  says,  (R.  S.  p.  160  § 1, )  that,  all  crimes,  offences  and  mis- 
demeanors shall  be  taken,  intended  and  construed  according  to,  and  in 
conformity  with,  the  common  law  of  England.  This  is  a  very  old  law, 
passed  in  1805,  which  has  been  never  meddled  with  by  subsequent 
Legislatures.     It  is,  in  fact,  a  part  of  our  bill  of  rights. 

We  then  must  have  recourse  to  the  common  law  of  England,  to  see 
what  constitutes  the  crime  of  robbery.  Blackstone  and  Hawkins,  ( see 
Archibald  Crim.  Plead.  224,)  say,  it  consists  in  the  felonious  and  forcible 
taking  from  the  person  of  another,  or  in  his  presence,  against  his  will,  of 
any  chattel,  money  or  valuable  security  to  any  value,  by  violence  or  put- 
ting him  in  fear. 

All  these  facts  are  set  forth  succinctly,  but  clearly  in  the  indictment  for 
robbery,  according  to  the  English  practice,  fib.  p.  124,)  and  must  be  held 
necessary  averments. 
The  word  "robbery,"  is  not  used  in  the  indictment 
As  the  law  stood  up  to  1855,  the  indictment  was  clearly  void,  and  the 
judgment  would  have  been  arrested,  and  the  prisoner  discharged. 

Has  the  statute  of  1855,  (R.  S.  pp.  173,  178,)  cured  the  defects  in  this 
indictment  ?  We  think  it  would  be  to  give  to  this  statute  an  undue  and 
dangerous  extension,  not  dreampt  of  by  the  Legislature  in  passing  it,  to 
hold  that  the  accused  could  be  sentenced  under  such  an  indictment  as  this. 
We  consider  the  indictment,  not  formally,  but  radically  and  funda- 
mentally defective,  and  that  no  judgment  can  be  pronounced  sentencing 
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the  accused  to  imprisonment,  although  »he  has  been  found  guilty  by  the 
verdict  of  the  jury. 

"  All  the  ingredients  of  the  crime  with  which  the  defendant  is  charged, 
the  fads,  the  circumstances  and  inteixt  constituting  it,  must  be  set  forth 
with  certainty  and  precision,  without  any  repugnancy  or  inconsistency, 
and  the  defendant  charged  directly  and  positively  with  having  committed 
it"    Arch.  Crim.  Plead.  27. 

The  statute  of  1855  was  not  intended  to  make  a  radical  change  in  the 
system  of  criminal  pleadings,  but  to  simplify  it,  and  correct  some  sup- 
posed deficiencies. 

This  statute  obviates  the  disastrous  effeets  frequently  arising  from  a 
variance  between  the  statements  of  the  indictment  and  the  evidence; 
makes  more  ready  the  description  of  instruments  stolen  or  forged;  allows 
a  defendant  to  be  found  guilty  of  an  offence  less  than  that  charged,  if 
of  the  same  nature;  abbreviates  the  form  of  the  indictment  for  certain 
crimes,  as  murder;  declares  certain  averments,  frequently  found  in  certain 
indictments,  immaterial,  and  authorizes  the  omission  of  them,  and  declares 
that  the  objections  "for  formal  defects  shall  be  taken  by  demurrer,  or 
motion  to  quash  each  indictment  before  the  jury  shall  be  sworn,  and  not 
afterwards. " 

Bat  this  statute  very  evidently  makes  no  change  in  the  law,  as  to  the 
questions,  what  is  a  formal,  and  what  is  a  substantial,  averment  in  an 
indictment. 

Considering  the  indictment  before  us  with  the  light  offered  by  the 
general  law  upon  the  subject  and  the  statute  of  1855,  we  have  to  decide 
whether  it  contains  any  defects,  and  if  so,  whether  the  defects  are  merely 
formal  defects,  or  defects  in  matters  of  substance. 

1.  The  act  charged  is  not  said  to  be  committed  feloniously.  The 
felonious  intent  is  necessary  to  constitute  the  crime  of  robbery,  and  it 
most  be  alleged  expressly  (perhaps  under  our  system  equivalent  words 
might  answer,)  in  the  indictment  The  proof  must  also  substantiate  this 
averment,  "The  goods  must  appear  to  have  been  taken  animus  furandi" 
as  in  other  cases  of  larceny.  (Arch.  C.  Plead*  228.)  Here,  then,  is  a  sub* 
stantial  defect,  and  enough,  in  itself,  to  sustain  the  motion  in  arrest  of 
judgment. 

2.  The  indictment  does  not  set  forth  the  "facts"  and  "  circumstances. M 
These  are  set  forth  as  succinctly  as  possible  in  the  English  form  of  in* 
dictment    Arch.  Crim.  Plead.  224 

To  say  that  the  defendant  robbed,  &c.r  is  not  sufficient  Robbery  is 
a  technical  term,  a  highly  complex  term,  and  cannot  be  fully  understood 
except  by  one  acquainted  with  English  law.  The  crime  of  robbery  is  the 
legal  inference  from  the  commission  of  certain  acts  under  certain  circum- 
stances and  with  a  certain  intent,  these  aots>  circumstances  and  intent 
must  be  set  out  in  the  indictment. 

The  case  of  the  State  v.  Stiles,  5  An.  324,  (see  opinions  delivered  by 
Chief  Justice  Eustis,)  though  decided  before  the  act  of  1855,  seems  to 
confirm  these  views,  as  to  what  are  the  material  averments  required  in 
an  indictment. 

The  statute  of  1855,  (R.  S.  173,$  75,)  provides  that  it  is  not  necessary  in 
an  indictment  for  murder,  to  set  forth  the  manner  of  the  means  of  kill- 
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ing;  but  only  that  the  defendant  "did  feloniously,  willfully  and  of  hfe 
malice  aforethought  kill  and  murder. "  These  are  precisely  -the  important 
facts  charged  in  the  indictment  according  to  the  English  form,  and  in 
the  very  words  there  used.     See  Arch.  Grim.  Plead.  314. 

But  the  word  "rob"  forms  no  part  of  the  indictment  for  robbery, 
according  to  the  English  form,  and  if  any  rule  of  analogy  from  these 
provisions  of  the  statute  of  1855,  might  be  supposed  to  affect  the 
case  of  an  indictment  for  robbery  as  far  as  concerns  the  facts  and  cir- 
cumstances, and  thus  militate  against  the  views  above  expressed;  yet,  on 
the  other  hand,  the  rule  from  analogy  would  seem  to  confirm  the  views 
above  expressed,  as  to  the  necessity  of  stating  the  felonious  intent  in  the 
indictment. 

The  English  form  of  indictment  have  been  in  use  for  many  years;  they 
have  stood  the  test  of  time;  they  can  hardly  be  bettered  in  respect  of 
clearness,  fullness  and  succinctness,  and  it  is  very  desirable  that  prose- 
cuting officers  would  observe  them  more  strictly;  they  would  save 
the  courts  the  necessity  of  deciding  many  perplexing  questions  un- 
necessarily raised. 

By  reason  of  the  insufficiency  and  want  of  certainty  in  the  statement 
of  the  offence  charged  against  the  defendant  in  this  case,  the  judgment 
of  the  District  Court  must  be  arrested;  but  for  the  reasons  given  by  this 
Court  in  the  case  of  the  State  v.  Hews,  10  An.  p.  197,  we  will  not  order 
the  prisoner  to  be  discharged. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered,  that  judgment  against  Peter  Cook  upon  the  bill 
of  indictment  preferred  against  him  by  the  Grand  Jury  of  the  Parish  of 
East  Baton  Rouge,  on  the  4th  day  of  March,  1867,  (a  copy  whereof  is 
found  in  the  record  of  this  cause,)  be  arrested,  and  that  the  prisoner  be 
detained  in  close  custody  as  the  law  directs,  until  the  next  session  within 
and  for  the  Parish  of  East  Baton  Rouge,  then  and  there  answer  to  a  new 
bill  of  indictment,  or  other  proceeding  that  may  be  preferred  against  him 
for  the  crime  of  robbery,  committed  on  the  person  of  Mrs.  Clark,  with 
which  he  now  stands  charged,  and  to  abide  the  orders  of  the  District 
Court  of  the  Parish  of  East  Baton  Rouge,  thereupon. 


No.  1558.— Succession  of  Ptjesbs  Laqakde. 

Whore  an  administrator  deposits  funds  of  the  estate  with  a  commercial  house,  or  in  a  bank,  In  Ms 
own  name  and  to  bii  own  credit,  ho  thereby  becomes  personally  responsible  to  the  estate  for 
the  amount 

The  administrator  received  Confederate  treasury  notes  in  payment  of  debts  dee  the  estate:  Jfcsl 
That  such  notes,  having  no  legal  existence  or  valae.  ooald  not  be  recognised  as  receivable  In  extin- 
guishment of  debts  or  obligations  due  the  succession,  and  the  administrator  became  peroonaHf 
responsible  to  the  estate  for  the  amount  thus  received. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche*  Gales,  J. 
Bttrguieres  <ft  Blake,  for  appellants*    Belcher  <&  Beatlie,  for  appellees. 
Howell,  J.    The  only  question  presented  in  this  proceeding  is,  whether 
or  not  the  administrator  can  be  held  responsible  to  the  succession  for  the 
sum  of  $400,  deposited  by  him  for  safe-keeping  with  a  commercial  firm, 
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•ad  lost  to  the  succession  by  the  failure  of  said  firm,  and  the  furthqr 
ram  of  $2,181  11,  alleged  to  hare  been  received  and  still  held  fy  him  }n 
Confederate  notes.  The  Judge,  a  quo,  held  him  responsible,  and. ha  has 
appealed.  T 

It  is  admitted  that  he  deposited  the  9400,  as  stated,  in  his  own  aajne, 
and  he  thereby  made  the  commercial  firm  his  own  depositary,  and  he  was 
properly  held  liable  for  the  amount  thus  lost  He  was  not  authorized,  as 
administrator  to  make  such  a  deposit  of  the  funds  of  the  succession,     , 

As  to  the  Confederate  notes,  it  has  been  frequently  decided  that  they 
never  had  any  legal  existence  or  value,  and  cannot  be  recognised  as 
receivable  in  extinguishment  pi  a  debt  ox  obligation  to  be  enforced  by 
the  tribunals  of  this  country.  See  the  case  of  Cockbum  v.  ,  Wilson, 
recently  decided.    Judgment  affirmed. 
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No.  1684— J.  B.  Labadiolb  t>.  Treyille  Landry,  et  als. 

Te  Mad  the  endorser  on  a  promissory  note,  demand  of  payvant  araet  be  made  by  tee  fcolder  at 

maturity. 
Where  payment  of  a  promissory  note  cannot  be  demanded  at  it*  maturity,  a  demand  should  be  made 

at  toon  thereafter  as  nract!eeb!e,  and  the  harden  of  proof  Is  on  the  holder  to  show  that  demand 

eoold  Dot  have  been  made  at  an  earlier  date. 
It  is  not  necessary  that  demand  of  an  inland  bill  or  promissory  note  be  made,  nor  that  notice  of 

dishonor  be  fton,  by  a  notary  public.   Demand  may  be  made  and  notice  firen  by  an*  competent 

witness.    19  An.  p,  04. 

APPEAL  from  the  District  Court,  Parish  of  West  Baton  Rouge,  Posey,  J. 
Favrot  &  Lamont  for  plaintiff  and  appellee*  Barrow  <ft  Pop*,  for 
defendant  and  appellant 

Howeta,  J.  This  is  an  action  against  the  maker  and  the  payee  of  a  note 
due  in  all  the  month  of  March,  1865,  and  payable  at  the  Recorder's  office 
of  the  parish  of  West  Baton  Rouge,  on  which  there  is  a  credit  of  a  partial 
payment,  on  1st  March,  1865,  to  which  the  payee  and  endorser  sets  up  the 
defence  of  want  of  legal  protest  and  notice.  Judgment  was. rendered 
against  the  defendants  in  soluh,  and  the  endorser  alone  has  appealed. 

All  the  parties  reside  in  the  parish  of  West  Baton  Rouge,  where  the 
note  was  executed  and  payable. 

The  protest  was  made  by  the  Recorder,  on  the  24th  November,  1865, 
nearly  seven  months,  after  the  maturity  of  the  note.  But  the  plaintiff 
contends  that  this  delay  was  reasonable  and  excusable,  because  there  was 
no  officer  in  the  parish  competent  to  make  a  protest  at  an  earlier  date. 
The  Recorder  says  that  he  was  sworn  on  the  9th  of  October,  1865,  and 
commenced  officiating  on  the  11th  of  same  month,  under  a  commission 
from  Governor  Wells;  he  says,  also,  that  from  1862,  up  to  Us  appoint- 
ment in  1865)  he  acted  under  a  commission  from  Governor  Moore,  and  he 
was  never  interrupted  by  Federal  authority  in  the  discharge  of  his  duties; 
but  some  Federal  soldiers  came  into  his  office  (at  what  date  he  does  not 
state)  and  mutilated  his  records,  and  he  had  to  remove  them.  He  re- 
inscribed  a  mortgage  in  1864.  We  infer  from  this  that  a  demand  could 
readily  have  been  made  at  his  office  at  the  maturity  of  the  note  by  /the 
holder;  and  there  is  nothing  to  show  that  notice  thereof  could  not  Hare 
been  given  to  the  endorser.  A  notarial  protest  is  not  essential  in  the^case 
of  inland  bills  and  notes.  A  demand  may  be  made  and  notice  given  by 
any  competent  witness*    19  An.  61 
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We  think,  as  plaintiff  received  a  partial  payment  within  a  month  of  the 
maturity,  and  all  the  parties  resided  in  the  same  parish,  where  it  is  shown 
the  Recorder's  office,  at  which  the  note  was  payable,  was  accessible,  no 
impossibility  of  making  a  demand  and  giving  notice  at  maturity  is  shown, 
and  that  the  endorser  is  released. 

It  is  therefore  ordered  that  the  judgment  against  Vttliere  Landry,  the 
endorser,  be  reversed,  and  that  there  be  judgment  in  his  favor,  with  costs 
in  both  courts. 

No.  1609. — Succession  op  Thomas  R.  Sutton. — Opposition  to 
so  Iso  Appointment  of  Administrator 

50    977 

—n        Tha  appointment  o!  an  administrator  is  not.  ueoseaarr  whore  there  are  no  debts  against  the  suoocasion. 

lift     Ml!       Where  a  party  claims  the  admioistration  of  an  estate,  on  the  ground  that  he  is  a  creditor.  It  is  ineuav 
*^  1  bent  on  him  to  show  by  evidence  that  the  debts  whiob  he  olaima  are  just  and  valid. 

Thomas  R.  Sutton  died  leaving  a  widow  with  one  minor  child,  issue  of  the  marriage,  and  one  minor 
child  issue  of  a  former  marriage.  Zenas  Preston,  the  maternal  grandfather  of  the  minor  of  the 
first  marriage,  applied  for  the  administration  of  the  estate,  alleging  that  he  was  a  cred- 
itor of  said  minor.  The  surviving  widow  opposed  his  appointment  on  the  ground:  1st*  thst 
he  was  not  a  creditor.  2d.  that  there  were  no  debts  against  the  estate.  3d,  that  she  was  Qualified 
as  the  natural  tutrix  to  her  minor  ohild,  and  as  suoh,  had  the  right  to  administer  the  estate:  Hdi~ 
That  there  being  no  evidence  in  the  record  showing  that  Zenas  Preston  was  a  creditor  of  the 
estate,  he  could  not  be  appointed  administrator,  and  the  widow  Sutton,  having  qualified  as  natural 
tutrix  to  her  minor  ohild,  and  Zenas  Preston  having  failed  to  qualify  as  natural  tutor  to  his 
grandson,  the  widow  has  shown  the  best  right  to  the  administration. 

APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar,  J. 
Farrar  eft  Reeves,  for  appellant.     Aroni  &  Collier,  for  appellee. 

Labauve,  J.  Thomas  B.  Sutton,  died  in  February,  1867,  leaving  two 
minor  sons,  William  Preston  Sutton,  born  in  his  first  marriage  with 
Martha  Lucinda  Preston,  a  daughter  of  Zenas  Preston,  applicant  for 
the  administration,  and  Daniel  Carroll  Sutton,  the  issue  of  his  last  mar- 
riage with  Anna  Maria  McCulloch,  the  opponent. 

Zenas  Preston,  the  maternal  grandfather  of  the  first  minor,  William 
Preston,  applied  for  the  administration  of  said  succession,  alleging  himself 
to  be  a  creditor,  and  also  asking  to  be  appointed  as  the  legal  tutor  of  his 
said  grandson. 

The  widow  of  the  deceased,  opposed  this  application  upon  the  follow* 
ing  grounds  : 

1st.  That  no  appointment  was  necessary,  because  there  were  no  debts. 

2d.  That  there  being  no  debts,  Preston  could  not  be  a  creditor,  and  if 
he  was,  there  was  enough  to  pay  him. 

3d.  If  administration  was  necessary,  then  as  natural  tutrix  of  her  son 
and  as  owner  of  a  large  community  interest  with  her  said  deceased 
husband,  she  was  entitled  to  be  preferred  to  Zenas  Preston. 

The  District  Judge  rejected  the  application  of  Preston,  and  appointed 
the  widow  as  administratrix  of  said  estate.    Zenas  Preston  appealed. 

The  application  of  Preston  was  filed  on  the  4th  of  March,  1867,  and  on 
the  7th  of  same  month  the  widow  opposed  it  as  stated  above. 

The  alleged  claim  of  Preston,  as  a  creditor,  is  predicated  upon  the 
following  account: 

1867.— The  succession  of  Thomas  B.  Sutton,  deceased,  in  account 
with  Zenas  Preston. 

To  board,  clothing,  tuition,  Ac,  of  William  Preston  Sutton,  from 
the  15th  February,  1852,  to  the  15th  February,  1867: 
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Snoamton  of  Button. 

To  doctor's  bills  paid  daring  the  15  years*  averaging  per  year 930  00 

To  clothing,  per  year . .. 130  00 

Boarding,  $25  per  month 300  00 

To  servant  hire,  at  860  per  year  for  five  years  $800,  making  an 

average  for  15  years  of  $20  per  month .2000  00 

Cash  actually  paid  to  Miss  Kewman  for  tuition  for  15  years 

$66  66  per  year 66  66 

Boarding  teacher  daring  the  time,  one  year,  at  $30,  is  $800, 

making  an  average  for  15  years  of  $20  per  year 20  00 

560  66 
Making  for  15  years  a  total  of $8,409  90 

This  alleged  claim  is  so  extravagant  and  extraordinary  on  its  face; 
that  without  better  proof  than  is  found  in  the  record,  it  cannot  be  ex- 
pected and  presumed  that  it  was  ever  understood  by  the  parties  that  the 
father  was  to  pay  such  charges;  from  all  the  circumstances  in  the  case,  it 
would  appear  to  have  been  a  benevolent  parental  act  of  affection  from 
the  grandfather  towards  his  grandson,  and  that  therefore,  he  did  not 
anticipate  and  expect  reimbursement  of  these  expenditures  which  seem  to 
have  been  intended  by  him,  to  be  gratuitous.  Verrete  v.  Belanger, 
6  An.  111. 

We  cannot  therefore,  for  the  present,  as  the  case  stands  before  us*  con* 
rider  Zenas  Preston  a  creditor  of  the  estate  so  as  to  entitle  him  to  the  ad- 
ministration as  such;  at  the  same  time,  we  do  not  intend  to  prejudice  his 
rights  as  a  creditor. 

The  record  informs  us  that  widow  Sutton  was  duly  qualified  as  natural 
tutrix  to  her  minor  child,  and  nothing  shows  that  Zenas  Preston  has  been 
qualified  according  to  law  as  tutor  to  his  grandson.  He  may  never  qualify, 
and  we  are  bound  to  try  the  issue  upon  the  evidence  before  us,  and  not 
upon  the  right  that  the  parties  have  and  which  they  might  never  exercise 
or  be  unable  to  exercise  as  prescribed  by  law.  So,  we  conclude  that  the 
widow  has  shown  a  better  right  than  Preston  to  the  administration,  even 
if  Preston  were  a  creditor.     Civil  Code  Art.  1037,  1035. 

The  Judge  below  was  of  opinion  that  the  appointment  of  an  adminis- 
trator was  necessary,  and  we  are  not  prepared  to  say  that  he  erred;  it  was 
a  matter  left,  in  great  part,  to  his  sound  discretion  as. a  probate  judge. 

The  conclusion  we  have  come  to,  dispenses  us  from  passing  on  the  bill 
of  exceptions,  as  it  is  unnecessary  to  do  so. 

The  judgment  appealed  from  is  affirmed,  with  costs. 

20~TBil 

No.  1590— John  Williams  v.  Fekd.  Gbeineb,  *7 .  ?3 

An  aetitn  is  damages  for  a  tort,  ia  taking  and  appropriating  the  personal  goods  of  another,  ii 

prescribed  by  the  lapse  of  one  year  from  the  commission  of  the  offense. 
An  action  for  the  recovery  on  an  open  account  Is  prescribed  by  three  years. 

APPEAIj  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J. 
Bush  <ft  Goode,  for  plaintiff  and  appellee.    R.  D.  Jordan,  for  defendant 
and  appellant. 

Howell,  X     Plaintiff  claims  the  value  of  four  hogsheads  of  sugar  and 
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Wiltiauw  t.  Geeine*. 

three  hundred  and  twenty  barrels  of  corn,  alleged  to  have  been  taken  and 
carried  away  from  his  plantation,  without  his  content,  by  the  defendant, 
and  appropriated  to  the  use  of  the  latter,  in  the  months  of  November  and 
December,  1862.  The  defendant,  besides  a  general  and  special  defence, 
pleads  the  prescriptions  of  one  and  three  years.  Judgment  wae  rendered 
against  him,  and  he  has  appealed. 

We  think  the  plea  of  prescription  should  have  been  maintained.  The 
alleged  taking  and  carrying  away  occurred  between  the  3d  and  the  12th 
or  15th  of  November,  1862,  and  citation  in  this  suit,  was  served  on  defen- 
dant on  the  28th  of  November,  1865.  If  the  action  is  considered  as  one  in 
damages  for  a  tort,  in  taking  and  appropriating  personal  property,  as  set 
out  in  the  petition,  it  is  prescibed  by  one  year.  If  it  be  viewed  as  a  suit 
upon  an  open  account,  it  is  prescribed  by  three  years,  which  elapsed  be- 
fore the  service  of  citation  herein. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  for  defendant,  with  costs  in  both  courts. 


No.  1173.— A.  J.  Dblapobte,  Admr.  t>.  A.  Boubg,  Sheriff,  et  als. 

Where  judgment  ha*  been  rendered  In  the  Distriot  Court,  before  emancipation,  for  (he  enforcement  of 
,  payment  for  a  slay*,   the  Supreme  Court  will  not  now  affirm,  neither  will  they  reverie  ttid 
judgment,  but  wifl  simply  dismiss  the  appeal. 
Thedootrinein  the  case  of  Wain'cright  ▼.  Britget,  ( 19  A.  234. )  reaffirmed. 

APPEAL  from  the  District  Court,  Parish  of  Terrebonne,  Gales,  J. 
Burguierh  &  Blake  and  F,  S.  Goode,   for  plaintiff  and  appellee. 
Louis  Bushy  for  R  Patterson  &  Co. 

Howsli*,  J.  In  1860,  B.  Patterson  &  Co.,  appellants,  being  the  holders 
of  a  written  obligation  for  a  portion  of  the  price  of  certain  slaves,  secured 
by  mortgage,  instituted  thereon  a  hypothecary  action  against  the  third 
possessor,  obtained  judgment  recognizing  a  mortgage  on  the  said  slaves, 
and  caused  one  of  them  to  be  seised.  The  plaintiff,  as  administrator  of  the 
xkbtor,  enjoined  the  sale  on  grounds  whioh  it  is  unnecessary  to  notice.  In 
1365,  the  appellants  answered  the  petition  of  injunction,  claiming  the 
usual  damages,  and  the  value  of  the  slave  as  special  damages  on  the 
ground  that,  but  for  the  in  junction,  (which  issued  illegally, )  they  would 
have  realized  their  claim.  Upon  trial  the  injunction  was  dissolved,  with- 
out damages. 

According  to  the  doctrine  settled  in  the  case  of  Wainwright  v.  Bridge, 
19  A.  284,  and  reaffirmed  in  several  subsequent  cases,  the  obligation  in 
the  suit  enjoined  cannot  be  enforced,  and  there  being  no  such  property 
to  be  sold,  it  would  be  useless  to  perpetuate  the  injunction.  On  the 
other  hand,  we  cannot  condemn  the  plaintiff  to  pay  damages  for  arresting 
the  execution  of  an  obligation  which  cannot  be  enforced.  We  conclude 
therefore,  that  the  demand  of  the  appellants  for  damages  cannot  be 
allowed,  nor  the  prayer  of  the  plaintiff  to  perpetuate  the  injunction  be 
gran  ted.  We  must  dispose  of  this  appeal  as  we  did  in  the  case  of  Henderxm 
v,  Montgomery,  18  A.  211,  in  which  a  similar  question  arose. 

It  is  therefore  ordered  that  the  appeal  herein'  be  dismissed,  wife  coats. 
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Kirtkmd  ▼.  Harris. 


No.  1560.— Max  Botjbgboib,  Administrator,  9.  Bh*jn  k  Perkins. 

WImn  the  consideration  of  *  promissory  note  is  shown  to  be  the  price  of  a  slave,  payment  oannot  bt 

judicially  enforced. 
IhedoetriMintkeotMof  MM»rfetev..Brt(b«,(l»  An.  234.)  reaffirmed. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J. 
W.  Hall,  for  plaintiff  and  appellant.      Belcher  A  Beattie,  and  E.   W. 
Blake,  for  defendants  and  appellees. 

Howell,  J.  This  is  an  action  on  a  promissory  note,  the  consideration 
of  which  is  shown  to  have  been  the  value  of  a  slave;  and  for  the  reasons 
given  in  the  case  of  Wainwright  v.  Bridges,  19  A.  234,  the  judgment  of 
the  District  Court  is  affirmed. 

No.  101.— J.  B.  Kibtlaicd  v.  Wm.  H.  Habris. 

Whan  the  defendant,  sued  as  endorser  on  a  promissory  note,  propounds  interrogatories  to  plaintiff,  a 
non-resident,  on  facta  and  artioles,  the  law  reqnirea  that  they  moat  be  answered  under*  ocmmis- 
sion,  and  if  the  plaintiff  make  answers  responsive  to  the  questions  asked,  without  a  commission, 
they  will  be  excluded  on  trial. 

When  a  commission  naa  issued  according  to  law  to  take  the  answers  of  plaintiff,  a  non-resident,  to 
interrogatoriea,  and  (tie  not  shown  that  sufficient  time  has  not  elapsed  for  the  return  of  the 
commission,  the  fact  that  it  ia  not  returned  is  not  good  ground  for  a  continuance  of  the  cause. 

APPEAL  from  the  Diatict  Court,  Parish  of  Carroll,  Farrar,  J. 
Sparrow  <fc  Montgomery,  for  plaintiff  and  appellee.     W.  Q.  Wyly,  f  or 
defendant  and  appellant. 

Howell,  J.  The  defendant  is  sued  as  payee  and  endorser  of  a  bill  of 
exchange.  The  answer  is  a  general  denial,  which  afterward  is  amended 
by  propounding  interrogatories  on  facts  and  articles  to  plaintiff.  At  the 
trial  defendant  moved  for  a  continuance  on  the  ground  that  the  commis- 
sion to  take  the  answers  of  plaintiff,  residing  out  of  the  State,  had  notbeen 
returned;  the  counsel  of  plaintiff  then  offered,  as  a  substitute,  the  answers 
of  said  Kirtland,  taken  without  a  commission  in  Memphis,  Tennessee, 
responsive  to  the  interrogatories,  which  the  Court  received  in  evidence, 
and  defendant  reserved  a  bill  of  exceptions. 

The  admission  of  the  answers  so  taken  was  irregular.  The  statute 
of  10th  February,  1843,  requires  specially,  "that  when  the  party  interro- 
gated resides  out  of  the  State,  his  answers  shall  be  taken  by  commission. n 
It  is  the  duty  of  his  counsel  in  the  cause  to  obtain  the  commission  for  the 
purpose,  and  have  it  executed  according  to  law. 

But  we  do  not  think  the  bill  of  exceptions  presents  a  legal  ground  for 
s  continuance.  It  does  not  appear  that  sufficient  time  had  not  been 
allowed  for  the  party  interrogated  to  answer.  What  his  remedy  was, 
under  the  circumstances,  is  not  for  us  to  suggest.  All  the  advantage  he 
can  now  claim  at  our  hands  is  to  exclude  the  answers  upon  technical 
objections,  as  the  plaintiff  seems  to  have  intended  honestly  to  answer  the 
interrogatories. 

Without  these  answers  there  is  sufficient  evidence  to  make  out  plaintiff's 
case.  The  bill  of  exchange,  the  protest  and  the  evidence  as  to  the  notice 
of  the  dishonor,  establish  defendant's  liability  as  endorser.  We  are  fully 
satisfied  that  he  had  notice,  as  he  acknowledged  the  receipt  of  the  letter 
containing  ii  Judgment  affirmed* 
20 
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Durrive  et  all.  r.  Key  et  als. 

No.1598.—  GjwumJwH^mm+PWP&Xi  G9&*sf*]EUmaMQ> Husband; 
Felix  A.  Ducbos  and  Genebes;  Edmond  Soniat  Dufobsat  et  als. 
*.  Phtxjp  B.  and  Mabia  L.  Key.— Contolidated  Case*. 

Mortfacec  are  trtMjwrit,  ami  cannot  be  extended  by  implication  to  ooTer  obligation!  other  than 
thoee  mentioned  in  the  net. 

Philip  B.  and  Maria  L.  Kej  executed  two  aoU  of  mortgage  on  teal  property  w  favor  of  Edward 
Durrive  *  Go.,  of  the  city  of  Mew  Orleans,  for  the  turn  of  thirty-two  thousand  dollars,  in  the 
aggregate,  and  authorising  aaid  mortgagors  to  draw  on  the  mortgagees  from  time  to  time. 
as  they  may  require  the  same,  with  tbe  understanding  that  the  total  amount  of  their 
indebtedness  shall  never  exoeed  at  any  one  time  the  sum  of  thirty-two  thousand  dollars, 
to  be  evidenced  by  she  eccewif  current  e/  m*&  deVone*,  to  be  kept  by  said  firm.  After 
the  morgage  waa  executed,  tbe  mortgagors  exeonjpd  a  Urge  number  of  notes,  to  their  own 
order,  by  them  endorsed,  which  were  delivered  to  Edward  Durrive  A  Co.  and  by  them  endorsed 
and  negotiated,  and  the  net  proceeds  credited  to  Philip  B,  and  Maria  L.  Key  in  the  account 
current.  These  notes,  which  subsequently  fell  into  the  hands  of  third  parties,  plaintiffs 
in  this  cause  now  seek  to  make  the  property  mortgaged  subjeot  to  these  notes.  The  last 
account  current  shows  that  the  amount  of  the  mortgage,  •82.600,  has  been  overdrawn  independent 
of  the  notes:  Htld— That,  under  this  state  of  facts,  Edward  Durrive  A  Go.  had  no  mortgage 
executed  in  their  favor  specially  to  secure  the  promW>ry  ootes  thus  executed  by  the  mortgagors 
and  could  transfer  none  to  the  subsequent  holders  of  the  notes;  that  the  holders  of  the  notes 
have  no  mortgage  on  the  property  thue  mortgaged  to  secure  Advances  to  the  mortgagees,  booanss 
it  does  not  so  specify  that  these  notes  are  secured  in  the  act  of  mortgage. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey,  J. 
Samuel  MaUheics,  for  appellants.     Barron  <&  Pope,  for  appellees. 

Labatjve,  J.  This  is  a  contest  among  the  plaintiffs  as  holders  respec- 
tively of  certain  notes  executed  by  the  defendants,  and  alleged  to  be 
secured  by  a  mortgage  on  certain  property  of  the  defendant*,  and  in 
regard  to  the  preference  or  rank  of  mortgage. 

The  District  Court,  having  decided  that  the  plaintiffs  were  all  concur- 
rent mortgage  creditors,  and  that  their  claims,  which  were  liquidated  by 
judgments,  should  be  paid  out  of  the  proceeds  of  the  mortgaged  property 
in  the  proportions  they  respectively  bear  to  the  whole;  the  plaintiffs  in 
the  first  cases,  Nos.  173  and  ISO,  took  an  appeal  to  this  Court 

Philip  B.  and  Maria  L.  Key,  by  two  acts  of  mortgages,  one  passed  be- 
fore Joseph  Pardo,  June  the  25th,  1859,  and  the  other,  before  Adolphe 
Grass,  on  the  15th  June,  1860,  mortgaged  their  plantation  to  Edward 
Durrive  &  Co.,  in  the  one  act,  to  the  extent  of  $12,000,  and  in  the  other, 
to  the  extent  of  $20,000,  for  the  following  consideration,  to-wit: 

" Whereas  Edward  Durrive  &  Co.,  of  the  city  of  New  Orleans,  have 
agreed  to  make  advances  in  cash  for  the  use  and  benefit  of  Philip  B.  and 
Maria  L.  Key,  from  time  to  time,  as  they  may  require  the  same,  upon 
the  drafts  of  the  said  Philip  B.  Key,  drawn  in  his  own  name  and  that 
of  his  mother,  Mrs.  Maria  L.  Key,  on  the  said  Edward  Durrive  &  Co., 
with  the  understanding  that  the  total  amount  of  their  indebtedness  to  the 
said  firm  shall  never  exceed  at  any  one  time  the  sum  of  twenty  thousand 
dollars,  (as  expressed  in  one  act,  and  twelve  thousand  dollars  as  expressed 
in  the  other,)  to  be  evidenced  by  the  account  current  of  suck  advances,  to 
be  kept  by  the  said  firm,  and  all  which  advances  are  to  bear  interest  at 
the  rate  of  eight  per  cent,  per  annum,  until  reimbursed  by  the  said  Philip 
B.  and  Maria  L.  Key,  and  in  order  to  secure  the  said  Edward  Durrive 
&  Co.  the  full  reimbursement  of  all  such  advances  and  interest  and 
attorney's  fees,  the  said  Philip  &.  and  Maria  L.  Key  do  specially  mort- 
gage and  hypothecate,  etc." 

Here  follows  the  description  of  the  property  mortgaged, 
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Dvrrive  et  ate.  t.  Key  et  ah. 

Upon  these  securities  it  appear*  from  a  current  account  between  the 
parties  to  these  acts,  and  introduced  in  evidence*,  commencing  on  theSl^t 
May,  1861,  and  closed  on  the  81st  August,  1862,  that  the  defendants 
executed  a  large  number  of  notes  to  their  own  order,  and  by  them 
endorsed,  which  were  delivered  to  Edward  Durrive  &  Co.,  who  als* 
endorsed  and  negotiated  them,  and  the  net  proceeds  were  credited  in  the 
current  account  to  said  defendants;  that  they  also  sent  to  market  sugar 
and  molasses  whieh  were  sold  by  said  Edwavd  Durrive  &  Co.,  and  put  to 
the  credit  of  said  defendants;  and  Edward  Durrive  k  Co.  also  received  for 
defendents,  proceeds  of  property  at  Carrollton,  95000,  whieh  was  placed 

to  the  credit  of  defender* ts,  amounting  in  all  to $43,531  76 

That  the  debit  side  of  the  account  consisting  in  notes,  drafts, 

money,  supplies,  Ac,  amounting  fo 984,152  90 

Left  a  balance  due  E.  Durrive  A  Co.  of $40,621  14 

On  the  31st  Augusty  186%  the  said  E.  Durrive  k  Co.,  retained 
fourteen  notes  of  the  defendants  and  which  figured  on  the 
debit  side,  and  credited  them  with  the  same,  amounting  to,  .934,850  00 


Leaving  still  due  a  balance  of $5,771  14 

So,  that  on  that  day,  the  defendants  owed  really  to  E.  Durrive  &  Co., 
in  cash  and  their  fourteen  notes,  the  above  balance  of  $40,621  14. 

The  notes  sued  upon,  amounting  to  820,550,  being  a  part  of  the  four- 
teen above  mentioned,  are  also  charged  to  debit  of  said  defendants,  and 
comprised  in  the  said  sum  of  884,152  90.  They  were  negotiated  and 
transferred  respectively  to  the  plaintiffs  by  said  Edward  Durrive  &  Co., 
vith  a  subrogation  to  their  mortgage. 

The  question  is:  Are  the  notes  sued  upon,  seoured  by  the  mortgage 
given  by  defendants  to  Edward  Durrive  &  Co.  ? 

It  is  clear  that  this  mortgage  was  not  granted  to  secure  any  distinct 
and  separate  advances,  drafts  or  any  thing  else  charged  on  the  debit  side 
of  the  account  current  between  the  parties,  but  to  guarantee  the  balance 
which  might  be  due  the  mortgagees.  The  total  amount  of  defendants' 
indebtedness  to  Durrive  &  Co.  was  not  to  exceed  at  any  one  time  the  sum 
of  882,000,  to  be  evidenced  by  the  account  current  of  sucJi  advances;  this 
shows  that  the  indebtedness  of  the  mortgagors,  should  result  from  the 
balancing  of  the  account,  and  that  it  is  only  then  that  it  would  be 
known.  The  account  in  evidence  commencea  on  the  debit  side,  by  charg- 
ing the  defendants  with  a  balance  of  $1,620  73,  showing  that  another 
and  former  account  had  already  been  balanced,  and  this  balance  is 
merged  into  a  new  account  current.  These  notes  are  not  more  secured 
by  the  mortgage  than  any  other  item  charged  to  the  debit,  amounting 
altogether  to  884,152  90,  when  said  mortgage  only  secured  832,000. 
Mortgages  are  stricti  juris;  they  cannot  be  extended  by  implication  to 
secure  any  other  obligation  than  that  expressly  mentioned.  11  An.  175. 
This  mortgage  necessarily  contemplated  that  the  balance  found  due  by 
the  defendants,  was  secured  by  it,  and  not  each  and  every  item  of  the 
account    7  An.  298. 

We  conclude  that  Edward  Durrive  &  Co.,  had  no  mortgage  to  secure 
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John  Ganohe  y.  Joeeph  Gondrain. 

separately  the  notes  sued  upon,  and  could  transfer  none  to  the  trans- 
ferrer and  holders  of  said  notes. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  so  amended  as  to  strike  oat  that  part  recognizing  and  allowing  a 
mortgage,  and  that,  as  amended,  it  be  affirmed;  the  appellants  to  pay 
costs  of  appeaL 


No.  1588.— John  Gauche  v  Joseph  Gondbah. 

Where  a  party  acknowledge*  the  correotneas  of  a  debt  and  promiaea  to  pay  it  after  prescription  baa 
been  aoquired,  with  a  fall  knowledge  that  the  debt  ia  preaoribed,  he  thereby  wairea  thebenett 
ef  the  plea  of  pceeerlptton. 

APPEAL  from  the  District  Court,  Parish  of  Ascension,  Beautais,  J. 
R.  JV.  Simms,  for  plain  tiff  and  appellee.   W.  C.  Lewis,  for  defendant 
and  appellant 

Ilslby,  J.  The  plaintiff  claims  from  the  defendant,  as  a  balance  of 
account  for  goods  and  merchandise  furnished  him  during  the  years 
1860  and  1861,  amounting  to  the  sum  of  six  hundred  and  twenty-seven 
dollars  and  seventy-six  cents,  with  interest  and  costs. 

The  answer  is  a  general  denial,  and  the  prescription  of  two  and  three 
years. 

The  lower  Court  gave  judgment  for  the  plaintiff  for  the  whole  amount 
of  his  olaiHi,  and  the  defendant  has  appealed. 

There  are  extant  upon  the  record  three  bills  of  exceptions,  which,  as 
they  are  not  urged  in  this  Court,  are  deemed  waived.  (14  An.  721;  16 
An.  87.)  The  plain  tiff's  claim,  a  merchant's  account,  was  prescribed  on 
the  8th  May,  1864,  as  there  is  nothing  in  the  record  to  show  that  during 
the  three  years  the  plaintiff  could  not  act,  either  in  consequence  of  the 
occlusion  of  the  courts  or  for  any  other  reason. 

His  petition  was  not  filed  in  Court  until  the  12th  April,  1867  (R.  S. 
section  80,  article  C.  C.  9508.)  But  after  prescription  was  acquired  the 
defendant  voluntarily  renounced  it.  (Art  3428  C.  C. )  In  1866,  he  acknow- 
ledged the  debt  to  the  plaintiff's  agent  and  promised  to  pay  it  This  is 
proved  by  the  agent,  and  is  corroborated  by  the  defendant's  answers  to 
interrogatories  on  facts  and  articles,  taken  as  confessed,  and  otherwise. 
See  the  case  of  Levistones  v.  Marigny,  13  An.  354, 5;  and  authorities  there- 
in cited.  The  defendant's  renunciation  of  prescription  was  entirely  free 
and  spontaneous  with  full  knowledge  of  his  debt  being  prescribed,  of 
which  he  has  not  proved  his  ignorance.  See  Troplong,  Prescription, 
pp.  68,  69,  {54  and  55. 

The  plaintiff's  claim  was  due  to  him  in  1866,  and  since  then  no  pre- 
scription has  ran  against  it 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  and  the  Bame  is  hereby  affirmed,  at  the  costs  of  the 
appellant 
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No.  1079.— Alphonsb  Dbez  v.  Mathew  D.  Looak. 

>       *    > ;    1 
Where  bo  error  in  the  jndsment  of  the  Distriot  Court  is  pointed  out,  and  none  appears  frointho 
reoord,  too  Supreme  Court  will  dismiss  the  appeal,  and  award  damages  to  appellee.    '     ' l 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaurrlontl  X 
/.  L.  Tissot,  for  plaintiff  and  appellee.      Fellows  &  Mills,  for  defen- 
dant and  appellant 

Hykah,  G.  J.  Defendant  has  taken  a  suspensive  appeal  from  an  order 
of  seizure  and  sale,  commanding  the  sheriff  of  the  Parish  of  Orleans  to 
seize  and  sell  a  lot  of  ground  with  the  improvements  thereon,  to  pay  the 
sum  of  $325  80,  with  interest 

He  has  not  pointed  out  any  errors,  and,  in  examining  the  transcript, 
we  have  not  perceived  any.  .'.".," 

The  appeal  was  evidently  taken  for  delay,  and  the  plaintiff  has  asked 
for  damages  because  of  the  frivolousness  of  the  appeal 

Let  the  decree  of  the  District  Judge  be  affirmed,  at  the  costs  of  defen- 
dant, and  let  the  plaintiff  recover  of  defendant  twenty-five  dollars1  as 
damages. 

No.  1564 — James  A.  Gu*thbb  v.  Mathubin  Botmo. 

A  wetter  of  protest*  by  the  endoner,  written  on  Use  back  of  a  promissory  note,  operate*  a  waiver  of 

demand  on  the  maker. 
The  waiver  of  proteet  and  notice  of  dishonor  by  the  endorser  of  apromJasory  note  is  noteveh  an  afree- 

meat  as  requires  *  United  States  internal  revenue  stamp  placed  thereon  to  admit  it  in  evidenoe*  r 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J.     • 
W.  Hall,  for  plaintiff  and  appellee.      Belcher  A  BwUie,  for  defendant 
and  appellant 

Hymak,  G.  J.  Defendant,  sued  as  endorser  of  a  note  payable  to  his 
order,  is  appellant  from  a  judgment  rendered  against  him  thereon. 

He  contends  that  his  waiver  of  protest  and  notice  of  dishonor  of  th6 
note,  wherein  he  declared  that  he  held  himself  responsible  on  the  note  as 
if  it  had  been  duly  protested  and  notice  of  protest  served  on  him  Recor- 
ding to  law,  did  not  waive  a  demand  for  its  payment  on  the  maker,  and 
that  demand  of  payment  on  the  maker  should  have  been  proved,  before 
he  could  be  made  responsible  on  the  note. 

The  position  assumed  by  defendant  is  erroneous.  The*  note  could  not 
have  been  properly  or  duly  protested,  unless  a  demand  for  its  payment 
had  been  made  on  the  maker  and  the  demand  is  waived  by  waiting  pro- 
test on  the  note.    Hennen's  Digest,  page  205,  No.  9. 

Defendant  objected  to  the  introduction  in  evidence  of  the  waiver  of 
protest  and  notice  because  it  was  not  stamped,  and  he  refers  us  to  acts  of 
Congress  in  regard  to  the  same.  The  acts  declare  that  an  agreement  or 
contract  shall  not  be  received  in  evidence  without  being  properly  stamped* 
The  acts  evidently  referred  to  original  agreements  by  which  parties  inten- 
ded to  bind  each  other,  and  not  to  a  waiver  of  some  condition  of  tbtt  dob* 
tract  or  some  right  thereunder. 

The  acknowledgment  of  an  agreement  would  not  make  the  acknowledge 
ment  the  agreement,  nor  does  a  waiver  of  a  right  under  a  contract  mak* 
the  waiver  the  contract,  as  the  contract  must  have  existed  before  the 
waiver  was  made. 

Judgment  affirmed  at  defendant's  costs, 
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No.  1568.—  Evabiste  Lapinb  v.  New  OniiEANs,  Opelousas  and  Great 
-    Western  Bail  Boad  Company. 

Railroad  companies  are  responsible  in  damages  for  the  destruction  or  injury  done  to  horses,  mule*,*? 

other  stock,  by  running  over  them  on  the  track,  and  the  burden  of  proof  is  on  the  company  to  abow 

that  the  accident  was  nnavoidabto- 
The  amount  of  damages  is  the  ralue  of  the  stock  destroyed. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J. 
Bush  <b  Gooetei  for  plaintiff  and  appellee.      Winchester  HaU,  for 
defendants  and  appellants. 

Howell,  J.  The  defendants  have  appealed  from  a  judgirotit  condem- 
ning them  to  pay  the  value  of  two  horses,  killed  by  their  freight-train, 
while  passing  in  daylight  through  the  plantation  of  the  plaintiff. 

An  examination  of  the  evidence  in  the  record,  and  the  briefs  of  counsel, 
has  not  convinced  us  that  the  Judge,  a  quo,  has  erred.  There  was  negli- 
gence on  the  part  of  defendant's  employes  in  not  adopting  the  usual 
means  to  avoid  such  an  accident.  The  preponderance  of  evidence  is 
that  the  usual  mode  to  frighten  animals  off  of  rail-road  tracks  is  to 
blow  the  steam- whistle,  which  was  not  done  in  this  instance.  By  the 
testimony  of  the  engineer  and  conductor,  the  only  witnesses  for  defen- 
dants, It  appears  that  the  horses  were  running,  in  front  of  the  locomotive 
when  Struck,  and  we  must  think  that  if  the  speed  of  the  train  had  been 
checked  instead  of  increased,  as  it  was,  they  would  have  escaped.  The 
account  given  by  these  two  witnesses  of  the  occurrence  does  not  relieve 
them  from  the  charge  of  such  negligence  as  makes  the  defendants  liable; 
while  the  witnesses  for  the  plaintiff  strengthen  the  correctness  of  tho 
District  Judge's  conclusion.  His  estimate  of  the  value  seems  to  be  a  just 
one  under  the  evidence,  being  nearer  the  minimum  sum. 

Judgment  affirmed. 


No.  1578.— Logan  Railey  v.  Andrew  H.  Gat. 

Wtofe  a  party  sold  a  horse  during  the  late  war  to  be  used  in  the  interest  of  the  rebellion,  he  cannot 
enforce  the  payment  of  the  price  m  the  oonrts  «f  the  country;  the  sale  being  made  for  an  unlawfal 
purpose. 

A  PPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey,  J. 
A     W.  B.  Bobertson,  for  plaintiff  and  appellant.    Barrow  &  Pope,  for 
defendant  and  appellee* 

Howell,  J.  This  is  an  action  by  the  payee  against  the  drawer  of  a 
sight-draft,  dated  in  Kentucky,  on  7th  October,  1862,  and  protested  for 
non-payment,  in  the  parish  of  Iberville,  on  26th  November,  1866;  the 
defenee  to  which  is  that  the  consideration  is  one  that  cannot  be  recog- 
nised by  the  courts  of  the  country,  being  the  price  of  a  horse  purchased 
by  defendant,  from  plaintiff,  to  be  used,  with  the  knowledge  of  the 
latter,  in  the  service  and  aid  of  the  late  rebellion. 

Tho  defence  is  sustained  by  the  evidence,  and  there  can  be  no  question 
as  to  the  principle  of  law,  that  obligations  or  contracts,  with  such  cause, 
cannot  be  enforced  in  cm*  tribunals. 

Judgment  affirmed. 
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No.  1562. — Helbh  A.  Moore  et  ala.  v.  Edward  Moore  et  als.  «  W4j 

Br  the  act  of  the  Legislature  of  MM,  page  W.  the  surriror  has  the  usufruct  of  the  share  of  tho 
dsesased  partner  in  oomnraxrity.  The  usufruot  under  this  statute  is  governed  bj  the  rules 
relating  to  that  subject  in  the  Civil  Code. 

Bj  Ark  838,  0.  O.  **  The  natural  fruits,  or  each  as  are  the  produce  of  industry .  hanging  by  branches  or 
by  roots,  at  the  time  when  the  usufruct  is  open,  belong  to  the  usufructuary. 

Toe  failure  of  tho  husband  to  open  the  succession  of  his  deceased  wife,  and  inrentorr  the  property 
ef  the  community,  or  give  bond,  does  not  annul  or  suspend  the  statutory  msufaruot,  not  does  it 
make  him  liable  to  account  to  the  children  of  the  marriage  for  the  revenues  due  to  him  from  the 
moment  the  usufruct  accrued.  He  is  in  possession  of  right  under  the  law,  and  can  so  continue, 
until »  partition,  or  a  second  marriage. 

Item  the  data  that  tho  survivor  in  community  eontraot*  a  second  marriage,  he  is  bound  to  aocount 
to  the  heirs  (children.)  of  the  former  marriage  tor  tho  rents  and  revenues  arising  front  the  una  of 
we  share  of  the  deceased  in  the  community. 

Only  the  heirs  having  an  interest  in  the  community  of  their  deceased  mother,  who  are  subject  to  tho 
tutorship  of  their  father  by  reason  of  their  minority,  have  a  legal  mortgage  on  the  property  of 
their  father,  to  secure  the  restitution  of  their  interest  of  which  the  father  has  had  the  usufruct^ 

11m  Supreme  Court  can  only  settle  the  rights  of  parties  as  between  the  appellant*  and  appellees,  and 
not  between  the  appellees  Inter  saw. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey,  X 
Dunn  £  Herron,  for  plaintiffs.     W.  B.  Robertson,  for  defendants,   . 
&  Matthews,  for  ifitervenors. 

HowuLi,,  J.  Plaintiff,  Helen  A.  Moore,  demands  of  her  father,  one  of 
the  defendants,  an  account  of  his  administration  of  the  estate  of  her. 
mother,  who  died  on  27th  August,  1855,  alleged  to  consist,  at  the  time, 
of  lands,  slaves,  personal  property,  and  a  growing  crop  of  sugar  cane, 
corn,  4c.,  and  the  revenues  thereof;  also,  a  judgment  of  partition  decree* 
ing  her  one-fourth  of  her  mother's  estate  in  kind,  or  by  licitation, 
secured  by  a  tacit  mortgage,  alleging  that  her  father  failed  to  have  an 
inventory  made  until  March,  1862,  when  he  contracted  a  second  marriage, 
in  which  he  omitted  to  include  the  crop  of  1855,  and  other  assets,  and 
that  he  is  liable  as  negotiorum  gestor  and  natural  tutor.  The  three  other 
heirs,  cited  as  defendants,  appeared  and  joined  in  the  prayer  of  the 
plaintiff.  The  father  answered,  admitting  his  liability  to  account  for  the 
growing  crop  of  1855,  which  he  estimates  at  920,000,  net,  alleging  that 
the  slaves,  stock,  and  other  movables  were  lost  by  the  effect  of  the  war 
without  his  fault;  that  he  has  settled  in  full  with  two  of  his  children;  that 
by  law  he  had  the  usufruct  of  the  decedent's  property  until  his  second 
marriage  in  April,  1862,  since  which  time  the  crops  yielded  no  revenues, 
and  praying  that  the  demands  of  his  said  two  children  be  rejected. 
The  plaintiffs  filed  what  is  termed  an  opposition  to  this  answer  as  not 
containing  a  full  statement  of  his  indebtedness,  and  claimed  the  rente  of 
the  lands,  and  movables,  and  hire  of  the  slaves  from  the  expiration  of  the 
usufruct  to  final  partition. 

Sosthene  and  Ennemond  Boissac  intervened,  alleging  that  the  defendant 
Edward  Moore  became  their  tutor  on  10th  February,  1858,  and  as  such, 
he  is  indebted  to  each  of  them  in  the  sum  of  88,401 72,  with  legal  interest, 
and  a  tacit  mortgage  from  said  date  on  all  of  his  property;  that  this  auit 
is  instituted  by  fraud  and  collusion  to  eover  his  property  with  a  mortgage 
in  favor  of  his  children,  to  whom  he  owes  nothing,  having  paid  them 
more  than  their  shares  in  their  mother's  estate,  and  praying  that  the 
demand  for  an  account  be  rejected;  that  the  defendant*  £dva*4  Jioora, 
have  jadgment  agauwt  his  children,  severally,  for  tkt  excess  paid  them, 
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with  a  tacit  mortgage  in  his  favor;  that  the  partition  prayed  for be  effected  by 
a  sale  at  auction/or  oash  of  all  the  community  property;  one-half  of  the  pro- 
ceeds to  be  allotted  to  the  defendant,  and  the  other  half,  less  the  amounts 
due  him,  to  be  divided  among  the  four  children;  that  the  sums  due  them 
(intervenors)  be  paid  out  of  the  proceeds,  which  may  be  due  to  them 
from  the  sale  here  prayed  for,  and  that  a  new  inventory  be  made  as  a 
basis  of  said  partition.  Upon  a  special  application  by  the  heirs  an 
inventory  was  ordered  and  made,  and  pending  the  proceedings,  the  de- 
fendant filed  a  new  suit  against  his  children,  praying  for  a  sale  of  the 
community  property,  to  which  they  assented.  This  property  was  all  sold 
in  block  for  cash,  purchased  by  two  of  the  heirs,  and  the  proceeds 
retained  by  them  under  another  agreement,  to  be  distributed  by  the 
judgment  in  this  case.  All  the  parties  demanded  the  sale  of  the 
property. 

Judgment  was  rendered,  ordering  the  defendant,  Edward  Moore,  to 
account  for  $57,331,  including  the  crop  of  1855,  one-fourth  to  each  heir, 
requiring  one  to  collate  $8000,  granting  them  a  legal  mortgage  on  the 
real  estate  of  their  father,  from  26th  August,  1855,  and  condemning  the 
intervenors  to  pay  costs  of  intervention;  from  which  judgment  the  inter* 
venors  have  appealed.  They  contend  that  the  defendant  owes  nothing  to 
his  children,  that  their  own  legal  mortgage  attaches,  and  that  their  claims, 
liquidated  by  judgment  with  mortgage,  must  be  paid  out  of  the  proceeds 
of  the  property  sold. 

The  first  question  to  be  settled  is,  whether  cr  not  the  growing  crop  of 
1855  was  community  property? 

By  the  act  of  1844,  (p.  99,)  the  defendant  held  in  usufruct,  from  the 
moment  of  her  death,  the  share  of  his  deceased  wife  in  the  community 
inherited  by  their  children,  (see  12  A.  457) ;  and  it  was  held  in  the  Suc- 
cession of  FUzwilliam,  3  A.  489,  that  the  usufruct  under  this  statute  is 
governed  by  the  rules  relating  to  that  subject  in  the  Code.  Art  538,  C.  G. 
declares  that  "  the  natural  fruits  or  such  as  are  the  produce  of  industry, 
hanging  by  branches  or  by  roots,  at  the  time  when  the  usufruct  is  open, 
belong  to  the  usufructuary.  Fruits  in  the  same  state  at  the  moment 
when  the  usufruct  is  at  an  end  belong  to  the  owner,  without  being  obliged 
to  compensate  the  other  for  either  work  or  seeds."  The  failure  of  the 
husband  to  open  the  succession  of  his  wife,  and  inventory  the  property 
of  the  community,  or  give  bond,  if  necessary,  does  not  annul  or  suspend 
the  statutory  usufruct,  nor  make  him  liable  to  account  to  the  children  of 
the  marriage  for  the  moneys  due  to  him  from  the  moment  the  usufruct 
accrued.  He  is  in  possession  of  right,  and  has  a  right  to  so  remain 
until  a  partition.  (See  Succession  of  Viaud,  11  A.  297.)  Hence,  the  de- 
fendant in  this  case  was  not  bound  to  account  to  his  children  for  the  crop 
of  1855,  which  was  hanging  by  the  branches  or  by  the  roots,  at  the  death 
of  his  wife,  on  the  27th  August,  of  that  year,  and  it  must  be  omitted  in 
fixing  his  indebtedness. 

It  is  shown  that  in  1863,  he  sold  mules,  sheep,  and  other  stock,  belong- 
ing to  the  community,  to  the  amount  of  $4,370;  one-half  thereof  coining 
to  his  children  is  92,185,  adding  to  which  four  years'  interest  at  five  pur 
cent.,  $437,  makes  $2,622  due  the  latter  for  said  item.  The  rente  of  tho 
whole  property  for  1862, 1863, 1864  and  1865,  are  shown  to  be  *20,000,  and 
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the  rent  far  1866,  $8000;  the  half  of  these  is  814,000,  and  the  interest  at  5 
percent  from  the  end  of  each  year  is  $1,450,  making  $15,450,  which,  added 
to  the  first  item  for  the  stock,  makes  $18,072,  as  the  total  in  favor  of  tho 
tear  heirs,  and  the  sum  of  $4,518  apparently  due  to  each  by  the  defendant. 
But  only  the  portion  coming  to  plain  tiff,  Mrs.  Carter,  less  the  sum  of 
8716  40,  already  received  by  her  at  different  dates,  is  secured  by  a  legal 
mortgage,  as  the  record  shows  that  she  is  the  only  one  of  the  children  who 
was  ever  subject  to  tutorship;  and  as  we  are  authorized  only  to  settle  the 
rights  of  the  parties,  as  between  the  appellants  and  appellees,  and  hot 
between  the  appellees  inter  sese,  they  not  having  joined  in  the  appeal,  we 
eannot  render  judgment  against  the  father  for  the  sums  in  favor  of  the 
children  respectively.  The  only  interest  which  the  appellants,  who  are 
the  intervenors,  can  have  in  this  litigation  is  to  secure  their  mortgage 
rights  against  the  defendant,  their  tutor,  and  to  do  this  they  can  show 
what  sums  with  mortgage,  if  any,  have  preference  over  their  mortgage; 
and  we  have  seen  that  only  Mrs.  Carter's  claim  for  $3,801  GO,  against  her 
father,  has  such  preference. 

It  is  therefore  ordered  that  so  much  of  the  judgment  appealed  from 
as  recognizes  and  grants  a  legal  mortgage  in  favor  of  plaintiff  and  her 
co-heirs  on  the  real  property  of  defendant,  Edward  Moore,  from  26th 
August,  1855,  and  condemns  the  intervenors  to  pay  costs  of  intervention 
he  reversed;  and  it  is  now  ordered  that  the  plaintiff,  Mrs.  Helen  A.  Moore, 
wife  of  Eugene  Carter,  be  decreed  to  have  a  legal  mortgage,  dating  from 
August  26th,  1855,  for  the  sum  of  $3,801  GO,  on  the  real  property  of  the 
defendant,  Edward  Moore,  and  to  be  paid  said  sum  by  preference  out  of 
the  one-half  of  the  proceeds,  in  the  hands  of  the  purchasers,  of  the  com- 
munity property,  sold  herein,  on  5th  January,  1867,  coming  to  the  de- 
fendant, her  father.  And  it  is  further  ordered,  that  the  intervenors, 
Sosthene  M.  and  Ennemond  Boissac,  be  decreed  to  have  a  legal  mortgage, 
dating  from  the  10th  February,  1858,  on  the  real  property  of  the  said  de- 
fendant, Edward  Moore,  for  the  amounts  of  their  judgments  respectively, 
rendered  on  the  15th  May,  1867,  in  suits  Kos.  445  and  740  on  the  docket  of 
the  Fifth  Judicial  District  Court  for  the  parish  of  Iberville,  and  that  said 
judgments,  interests  and  costs,  be  paid  next  in  rank  to  the  said  Mrs. 
Helen  A.  Moore,  wife,  &c,  with  Vendor's  lien  on  the  property  sold  herein 
out  of  the  said  proceeds  in  the  hands  of  the  purchasers  of  said  com- 
munity property,  coming  to  the  defendant,  Edward  Moore,  with  their 
costs  of  intervention  in  the  lower  court,  and  if  not  paid,  execution  to 
issue  in  their  favor  under  this  decree. 

It  is  farther  ordered  that,  as  thus  altered  and  amended,  the  judgment 
of  the  District  Court  be  affirmed.    The  appellees  to  pay  costs  of  appeal. 

Rehearing  refused. 

No.  111&— Ambrose  LAinrsAB  p.  Joseph:  Dub&qtd  et  als. 

When  the  certificate  of  the  clerk  of  the  Distriot  Court  shows  that  the  record  of  appeal  is  not  tneh  as 
Uu  law  requfaeae,  end  the  sppellaa*  iuevnotftfed  an  ierignment  of  errors  within  ten  days  after  the 
fijin*  of  the  record,  the  appeal  will  be  dimisaed. . 

APPJSLAL  from  the  District  Gourt,  Parish  of  St.  Charles,  Beauvais,  J, 
Jufet  D$ian,  for  plaintiff.      T.  4.  Bemtotet  for  defendant*. 
SI 
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Labauve,  J.  We  regret  to  be  compelled,  exproprio  molu,  to  dismiss 
this  appeal. 

The  clerk  certifies: 

"  That  the  above  fifty-eight  pages  contain  a  true,  correct  and  complete 
transcript  of  all  the  documents  filed,  and  the  proceedings  had  (excepting 
the  testimony  of  Mr.  Duraind  and  Mr.  Deslisle  on  their  voir  dire,  and  of 
Lafille  for  defendants,  taken  on  trial  of  the  exception  of  defendants,  on 
their  vernacular  tongue,  which  testimony  was  not  ordered  to  be  reduced 
in  writing,)  in  the  suit  entitled  "Andrew  Lanfear  v.  Joseph  Duraind, 
Ed.  Paradis,  Sam'l  Deslisle  and  Louis  Cliamberg,  No.  513,  of  the  docket 
of  suits  of  this  court,  and  in  which  suit  Ambrose  Lanfear  is  plaintiff,  and 
Joseph  Duraind  et  als.  are  defendants." 

It  is  evident  that  this  certificate  is  so  incomplete  that  we  are  not  enabled 
to  examine  the  matters  argued  or  contested  below.  Code  of  Practice, 
Arts.  895  and  896.  In  such  a  case  the  appeal  must  be  rejected,  with  costs, 
unless  the  appellant  has  filed  an  assignment  of  errors  of  law  appearing 
on  the  face  of  the  record,  within  ten  days  after  the  record  was  brought 
up.    Code  of  Practice,  Art.  897. 

This  appeal  was  applied  for,  and  granted  by  the  Judge,  on  the  4th  of 
October,  1866,  returnable  before  this  Court;  no  return-day  was  fixed 
by  the  order,  and  it  was  filed  in  this  Court  on  the  10th  December,  1866. 
It  is  on  the  3rd  of  February,  1868,  only,  that  the  appellants  have  filed  a 
document,  which  they  call  a  brief,  assigning  great  many  errors.  We  do 
not  take  it  to  be  an  assignment  of  errors;  but  admitting  it  to  be  such,  it 
was  not  filed  within  ten  days  after  the  filing  of  the  record,  and  it  was  too 
late;  therefore  the  appeal  must  be  dismissed.  Code  of  Practice,  Art  897; 
6  L.  144,  157,  209;  1  R.  460;  4  R.  147;  14  An.  303. 

Appeal  dismissed,  with  costs. 

Rehearing  refused. 

120    162  ~ 

I110  3*7  No.  897.— Edward  Jacob,  Administrator,  v.  Thomas  L.  Macon, 

Executor  of  Charles  D.  Yancey. 

Where  the  testator  bequeathed  to  bis  wife  ton  thousand  dollars,  and  subjoined  to  too  bequest  a  dtstn 
that  she  should  nn  the  tarns  for  the  benefit  of  her  brothers  aad  sisters,  (designated  by  name.) 
according  to  her  beat  judgment  and  discretion  :  Held—Thit  this  was  an  absolute  bequest  in  faior 
of  the  wife,  and  that  she  bad  the  absolute  disposal  of  the  money  bequeathed. 

The  desire  of  the  testator  is  simply  addressed  to  the  oonsolenoe  of  the  devisee. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Bermuda,  J. 
E.  Phillips,  for  appellant    Semmes  <fc  Molt,  for  appellee. 

Tauafhsro,  J.  Charles  D.  Yancey  died  in  July,  1861,  leaving  a  widow 
and  a  minor  child.  He  left  a  will,  among  the  provisions  of  which  is  the 
following  clause : 

"I  give  and  bequeath  to  my  wife  the  further  sum  of  ten  thousand 
dollars,  which  I  desire  her  to  use  for  the  benefit  of  her  brothers  and  sis- 
ters, Eugene,  Louise,  Mathilde  and  Louis  H.  Malarcher,  according  to  her 
best  judgment  and  discretion,  which  is  to  be  paid  after  the  discharge  of 
the  debts;  and,  provided  further,  the  same  shall  not  exceed  the  full 
amount  coming  to  the  heirs  and  children  aforesaid  of  Eobert  S. 
Yancey." 
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The  testator's  wife  died  in  January,  1862,  having  survived  the  child; 
the  legatees  named  in  the  will,  and  Camille  Malaroher,  a  sister,  being  her 
only  heirs.  The  four  brothers  and  sisters  named  as  legatees  claim  this 
legacy,  in  their  own  right,  as  legatees.  They  also,  by  an  amended  petition, 
claim  it  as  heirs  of  their  deceased  sister,  Mrs.  Yancey.  Mrs.  Camille 
Malarcher  intervened,  elaiming  a  portion  of  the  legacy  as  an  heir  of  her 
sister,  Mrs.  Yancey.  This  suit  is  brought  by  the  administrator  of  Yancey's 
estate  and  the  four  legatees  against  the  executor  to  compel  him  to  pay 
the  legacy. 

The  executor  answered  that  the  bequest  is  a  substitution  orfidei-com- 
missim,  and  null  and  void;  that  the  succession  of  Yancey  is  still  in  course 
of  liquidation;  that  large  debts  against  it  are  remaining  unpaid,  and  if 
the  clause  of  the  will,  under  which  the  plaintiffs  set  up  the  demand,  be 
valid,  still,  by  its  conditions,  the  amount  to  be  paid  is  contingent,  and  not 
at  present  ascertainable.  Judgment  in  the  court  below  was  rendered  in  ' 
favor  of  the  defendant,  declaring  the  nullity  of  the  donation  as  a  trust 
or  fidei-commissum,  reprobated  by  law.  From  this  judgment  the  plaintiffs 
have  appealed. 

The  only  question  submitted  to  the  Court  is,  as  to  the  validity  of  the 

legacy. 

The  ten  thousand  dollars  are  given  to  the  wife,  not  for  her  own  use 
and  benefit,  but  for  the  benefit  of  her  brothers  and  sisters.  She  is  not  to 
appropriate  it  in  any  manner  except  for  their  benefit.  She  is  clothed 
with  a  discretion  which  is  limited.  She  is  to  determine  the  mode  or 
manner  and  the  proportions  in  which  the  legacy  is  to  be  distributed. 
But  she  is  not  vested  with  the  power  to  withhold  it.  The  proviso  at  the 
end  of  the  clause  renders  the  amount  to  be  paid  contingent.  The  testator 
appointed  his  wife  executrix,  and  the  defendant  and  another  executors 
of  his  last  will  and  testament.  This  legacy,  it  may  be  assumed,  wab  to  be 
discharged  by  the  wife  as  executrix. 

Our  Code  has  not  abolished  naked  trusts,  uncoupled  with  an  interest, 
to  be  executed  immediately.  Mathurin  v.  Livaudais,  5  N.  S.  302.  Hen* 
derson  v.  Ross,  5  An.  472.  Here  the  wife  has  no  interest  in  the  donation, 
but  is  charged  to  return  the  thing  to  a  third  party  upon  the  happening 
oi  a  future  event,  which  may  soon  occur,  or  be  protracted  for  a  length 
of  time.  The  seizin  of  the  executors  commenced  in  July,  1861,  and  the 
debts  of  the  estate,  after  a  period  of  six  years,  remain  unsettled.  We  can 
not  regard  the  clause  of  the  will  under  consideration  as  constituting  that 
kind  of  naked  trust  tolerated  by  our  law;  nor  can  we  assimilate  it  to  that 
class  of  fldei-commissa,  in  which  the  donee  is  not  charged  to  preserve 
the  property  during  his  natural  life,  and  in  which  it  is  not  tied  up  in  his 
hands,  nor  where  he  is  forbidden  to  alienate  it;  but  where  the  property 
is  to  be  transferred  to  a  third  person  only  in  case  the  first  donee  should 
not  convert  it  to  his  own  use.  In  such  a  case  the  fidei-commissum  is  null, 
being  in  violation  of  a  prohibitory  law,  but  valid  as  to  the  first  donee. 
Beatdieu  v.  Ternair,  5  An.  476.  Neither  is  the  intended  donation  to  the 
brothers  and  sisters  of  the  testator's  wife  a  substitution.  But  as  the 
terms  of  the  bequest  imply  the  charge  to  preserve  and  return  the  thing 
to  the  persons  intended  to  be  benefitted  by  the  legacy,  it  must  be  held 
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to  import  a  disposition  reprobated  by  law,  and  that  it  is,  therefore,  null 
and  void.     Civil  Code,  article  1507. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs  in  both  courts. 

Ho  well,  J.  In  concurring  in  the  opinion  and  decree  in  this  case,  I 
deem  it  necessary  to  say  that  the  time  limited  by  the  executor  for  pay- 
ing the  legacy  can  have  no  influence  in  determining  the  character  of  the 
legacy,  as  by  law  it  could  not  be  paid  before  that  period. 


On  Reheabinq. 

Ilblet,  J.  A  rehearing  having  been  granted  in  this  case,  we  have  again 
directed  our  attention  to  the  following  disposition  or  bequest  in  the  last 
will  and  testament  of  Charles  D.  Yancey,  in  order  to  ascertain  if  it  is  null 
and  void,  as  containing  a  substitution  or  fidei-commissum. 

The  bequest  is  as  follows: 

"I  give  and  bequeath  to  my  wife  the  further  sum  of  ten  thousand 
dollars,  which  I  desire  her  to  use  for  the  benefit  of  her  brothers  and 
sisters,  Eugene,  Louise,  Mathilde,  and  Louis  H.  Malarcher,  according  to 
her  best  judgment  and  discretion,  which  is  to  be  paid  after  the  discharge 
of  the  debts;  and  provided  further,  the  same  shall  not  exceed  the  full 
amount  coming  to  the  heirs  and  children  of  Robert  S.  Yancey. " 

The  testator,  by  the  disposition  just  recited,  gives  and  bequeaths  to  his 
wife,  to  be  paid  to  her  absolutely,  after  the  discharge  of  the  debts,  ten 
thousand  dollars,  provided  this  sum  does  not  exceed  the  amount  coming 
to  the  heirs  and  children  of  Robert  S.  Yancey. 

He  desires  her  to  use  the  money  for  the  benefit  of  her  brothers  and 
sisters,  but  she  has  the  absolute  disposal  of  it  and  may  spend  the  money 
donated.     13  An.  122-3;  17  An.  231. 

This  lacks  every  feature  of  a  substitution.  It  was  held  in  Beaulieu 
v.  Ternoir,  "it  is  an  essential  requisite  of  a  substitution  that  the  thing 
given  be  tied  up  in  the  hands  of  the  first  recipient  during  his  natural 
life." 

H  faut,  says  Marcade,  vol.  3,  p.  368  {11,  qu'il  y  ait  substitution,  que  le 
benlficiare  soit  vraiment  oblige  par  Facte : 

I-  De  conserver  la  chose  donnee; 

2»  De  la  conserver  jusqu'a  sa  mort; 

3®  Pour  la  rendre  a  une  pcrsonne  designee. 

C.  C.  1507;  5  Toull.  No.  27;  Rogron,  Art.  896.  Trop.  Donations  and 
Testaments,  No.  10.     Pecquet  v.  Pecquet,  17  An.  230;  4  An.  204. 

The  desire  or  request  of  the  testator,  Charles  D.  Yancey,  is  simply  ad- 
dressed to  the  conscience  of  the  devisee.  8  An.  259;  10  An.  417;  5  ToulL 
Don.  et  Test  111,  117;    Cass.  1856,  p.  557;  Story's  Equity,  1069,  1070; 

5  Zacharie,  248,  249,  note  17.     Siry  C.  annote,  Art  896,  Nos.  2,  3  and  4. 
We  do  not  consider  the  bequest  a  trust;  but  if  it  were  one,  it  would 

bo  at  most  a  simple  fidei-commissum,  which,  though  a  nullity,  would  not 
carry  with  it  the  nullity  of  the  donation  to  the  testator's  wife.     See 

6  An.  48L 
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By  agreement  of  parties,  this  is  the  only  question  submitted  to  us  in 
this  ease  for  solution,  and  although  the  conclusions  we  have  now  reached 
differs  from  that  previously  arrived  at,  we  deem  it  the  correct  one. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed;  and  it  is  further  order- 
ed, adjudged  and  decreed,  that  judgment  be  and  the  same  is  hereby  ren- 
dered in  favor  of  Edward  Jacob,  administrator  of  the  succession  of  Mrs. 
Feliece  Malarcher,  deceased  widow  of  Charles  D.  Yancey,  and  against 
Thomas  L.  Macon,  executor  of  the  last  will  and  testament  of  Charles  D. 
Yancey,  predeceased,  for  the  sum  of  ten  thousand  dollars,  amount  of  the 
legacy  to  Feliece  Malarcher,  the  wife  of  Charles  D.  Yancey,  made  to  her 
in  his  last  will  and  testament,  and  that  the  said  succession  of  Charles 
D.  Yancey  pay  the  costs  in  both  courts. 


No.  1624.— A.  Leogett,  Administrator,  v.  Henky  Goodbioh. 

The  act  of  Congress  of  17th  July.  1862.  entitled  "an  act  to  suppress  insurrection,  to  punish  treason  and 
rebellion,  to  seize  and  confiscate  the  property  of  rebels,  and  for  other  purposes."  was  enacted 
in  the  interest  of  the  Government,  and  not  for  the  benefit  of  those  against  whom  its  provisions 
are  directed,  and  the  nullity  of  transfers  therein  denounced  relates  to  sales  made  to  defeat  the 
rights  of  the  Government. 

Where  a  party  bas  made  a  contract  in  violation  of  the  confiscation  laws,  he  cannot,  in  order  to  relieve 
himself,  invoke  the  nullity  therein  declared. 

Defendant*  Henry  Goodrich,  executed  his  three  promissory  notes  in  favor  of  A.  Legget,  administrator, 
for  six  thousand  dollars,  the  price  of  a  tract  of  land,  whtoh  he  purchased  on  the  16th  day  of  July, 
1862.  at  probate  sale,  secured  by  mortgage  on  the  land;  plain  tiff  instituted  an  hypothecary  action 
to  force  the  payment  of  the  notes,  which  the  defendant  resists  on  the  ground*  that  the  sale  was 
a  nullify,  having  been  made  in  violation  of  the  confiscation  laws  of  the  United  States 'passed  on 
l?th  of  July.  1862,  the  proclamation  of  the  President  of  the  United  States,  and  the  military  orders 
of  the  commanding  general:  J/e/J— That  the  defendant,  having  alleged  and  shown  that  he  was,  .it 
the  date  of  the  sale  thus  made,  engaged  in  open  and  active  rebellion  against  the  Government, 
was  not  in  a  position  to  invoke  the  benefit*  of  the  nullities  of  the  sale  declared  by  law,  in  order  to 
relieve  himself  from  the  obligations  which  he  had  contracted. 

APPEAL  from  the  District  Court,  Parish  of  Carroll,  Farrar,  J. 
W.  G.  Wyly,  for  plaintiff  and  appellant.       BeFrance  <&  Delony,  and 
Sparrow  <fc  Montgomery,  for  defendant  and  appellee. 

Brief  of  plaintiff  and  appellant.  *  *  *    But  the  most  remarkable  feature 
of  the  case  is  the  point  upon  which  the  Judge,  a  quo,  decides.     He  decides 
that  the  defendant  should  be  relieved  from  his  onerous  contract  of  sale,  . 
because  he  has  alleged  and  proved  himself  to  be  a  criminal. 

Defendant  proves  by  his  attorney  of  record,  E.  J.  Delony,  Esq.,  that 
he  is  a  very  unworthy  man;  that  as  postmaster  of  the  United  States,  he 
swore  to  support  the  Constitution  thereof,  and  afterwards,  to- wit:  in  1862, 
committed  treason  against  the  United  States  by  aiding  in  levying  war 
against  the  same;  "that  during  the  year  1862,  witness  heard  defendant  say 
that  he  assisted  in  equipping  one  or  more  military  companies  for  service 
in  the  armies  of  the  late  Confederate  government,"  etc. — See  Record, 
page  15. 

Defendant's  attorney  testifies  that  defendant,  "  Goodrich,  on  the  18th 
December,  1862,  was  aiding  and  assisting  the  late  rebellion  against  the 
United  States."  This  was  urged  as  the  ground  why  he,  Goodrich,  should 
be  relieved  from  his  onerous  contract  of  sale  made  on  that  day  with  the 
late  Samuel  Neill. 

A  man  who  has  proved  that  he  has  attemped  to  destroy  the  life  of  the 
nation,  asks  the  Court  on  that  ground  to  do  him  a  favor,  to  release  him 
from  an  onerous  contract.  If  he,  Goodrich,  had  been  loyal,  he  could  not 
have  asked  this  favor  of  the  Court;  but  conceiting  that  his  own  crime 
gives  him  merit,  he  boldly  asks  the  Court  to  relieve  him  from  his  onerous 
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oontract,  and  expect*  a  generous  Government  to  do  more  for  criminals  than 
it  could  do  for  its  loyal  citizens.  Treason  is  the  worst  crime  known  to  the 
law;  yet  the  District  Judge  felt  obliged  to  relieve  the  defendant*  Goodrich, 
and  give  him  judgment,  because  he  proved  himself  guilty  of  treason. 

The  act  of  17th  July,  1862,  to  suppress  the  rebellion  and  discourage 
treason,  has  been  most  singularly  interpreted  by  the  Judge,  a  quo.  Has 
treason  been  discouraged  by  benefitting  the  defendant,  in  relieving  him 
from  his  contract  with  the  late  Samuel  Neill?  It  is  to  encourage  treason 
to  thus  reward  men  who  have  made  their  own  crime  the  ground  why  they 
should  be  released  from  their  contracts.  An  act  to  discourage  treason  is 
thus  construed  to  encourage  it.  (See  Statutes  at  Large,  No.  12,  pages 
589,590.)  Not  satisfied  with  proving  defendant,  Goodrich,  the  gravest 
criminal,  the  counsel  for  defendant  was  permitted  to  prove  the  deceased, 
Samuel  Neill,  was  also  guilty  of  treason  and  had  not  returned  to  his  allegi- 
ance up  to  his  death,  in  1863,  although  plaintiffs  counsel  objected  to  any 
testimony  calculated  to  criminate  the  deceased.  (See  Record,  pages  15 
and  16.)  Plaintiff's  counsel  objected  to  any  proof  of  crime  against  the 
deceased,  but  his  objection  was  overruled  by  the  Conrtand  the  testimony 
received  #♦#♦#♦♦♦#♦♦ 

If  a  lenient  Government  declines  to  enforce  confiscation  laws  upon  parties 
to  the  rebellion,  does  that  justify  avowed  criminals  to  enrich  themselves  by 
judgments  of  Courts  relieving  them  from  their  onerous  contracts? 

Can  laws  of  confiscation,  enacted  in  the  interest  of  the  Government, 
with  the  view  to  suppress  the  rebellion  and  punish  treason,  be  so  construed 
as  to  benefit  persons  claiming  merit  for  their  crimes?  See  Statutes  at 
Large,  No.  12,  pages  589,  590,  591.        *«**♦* 

But  the  law  of  17th  July,  1862,  upon  which  this  order  is  made,  does 
not  contemplate  any  advantage  to  one  of  the  parties,  who  avows  his  own 
criminality. 

The  object  of  the  act  is  explained  by  its  preamble,  to- wit:  "An  Act  to 
suppress  insurrection,  to  punish  treason  and  rebellion,  to  seize  and 
confiscate  the  property  of  rebels,  and  for  other  purposes."  See  Statutes. 
at  Large,  No.  12,  pages  489,  490,  and  491.  Section  5  of  said  aet  declares 
* « that  to  insure  the  speedy  termination  of  the  present  rebellion  it  shall 
be  the  duty  of  the  President  of  the  United  Staes  to  cause  the  seizure  of  all 
the  estates  and  property,  money,  stocks,  credits  and  effects  of  the  persons 
herein  after  named  in  this  section,  and  to  apply  and  use  the  same  and  the 
proceeds  thereof  for  the  support  of  the  Army  of  the  United  States," 
etc.,  etc. 

It  is  upon  section  6  of  said  act  that  defendant  relies;  but  an  enlightened 
interpretation  of  said  section  would  only  construe  invalid,  sales  made  to 
defeat  the  confiscation  denounced  in  a  previous*  part  of  said  section.  *  * 

It  would  be  the  strangest  interpretation  possible  that  the  defendant 
Goodrich,  should  be  relieved  from  the  payment  of  the  notes  herein  sued 
upon  after  having  undisputed  ownership  of  the  land  ever  since  the  day  of 
sale,  to-wit:  December  16th,  1862. 

It  is  therefore  contended  that  the  defendant  has  judiciallv  admitted  the 
existence  of  the  debt,  after  pleading  thereto  in  reconvention.  That  the 
amended  answer  filed  without  leave  of  the  Court  cannot  raise  new  issues, 
nor  contradict  the  judicial  admissions  of  defendant.  That  the  act  of  17th 
July,  1862,  has  no  reference  to  the  case  at  bar,  and  that  the  plea  of  defen- 
dant's own  crime  cannot  relieve  him  from  his  onerous  obligation. 

Howell,  J.  This  is  an  hypothecary  action  to  recover  the  amount  of 
three  promissory  notes,  given  for  the  price  of,  and  secured  by  mortgage 
on  a  tract  of  land,  situated  in  the  parish  of  Carroll,  the  sale  of  which 
was  made  on  16th  December,  1862.  The  defence  is  that  said  notes,  by  a 
clause  in  the  act  of  sale,  were  to  be  applied  to  the  payment  of  a  prior 
mortgage  on  said  land  in  favor  of  one  Mrs.  Caroline  Bell,  which  the  vendor 
failed  to  do,  and  in  consequence  the  contract  of  sale  was  void,  and  the 
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cash  portion  of  the  price  is  claimed  in  reconvention.  By  an  amended 
answer,  the  nullity  of  the  sale  was  furthor  alleged,  on  the  ground  that 
both  vendor  and  vendee  were  aiding  and  abetting  the  lato  rebellion,  in 
violation  of  the  proclamation  of  the  President  of  the  United  States,  and 
the  orders  of  the  commanders  of  this  department  Judgment  was  ren- 
dered in  favor  of  defendant  annulling  the  sale;  and  plantiff  appealed. 

The  trst  ground  of  defence  is  untenable,  as  plaintiff,  in  his  capacity  of 
administrator  of  the  vendor,  asks  judgment  for  the  purpose  of  appropriating 
the  sums  claimed  according  to  the  stipulations  of  the  contract,  and  there 
is  nothing  to  chow  that  Mrs.  Bell  was  to  take  the  notes  instead  of  the 
money.  Defendant,  the  vendee,  would  not  be  relieved  from  payment  by 
the  transfer  of  the  notes  to  her,  and  the  suit  is  virtually  for  her  benefit. 

The  second  ground  is  still  less  tenable. 

We  do  not  consider  that  the  laws  of  Congress,  the  proclamation  of  the 
President,  and  the  orders  of  the  military  commanders  referred  to  can  be 
invoked,  in  such  a  case  as  this,  by  one  who  alleges  his  own  violation  of 
them.  We  view  the  law  of  Congress,  passed  on  17th  July,  1862,  "to  sup- 
press insurrection,  to  punish  treason  and  rebellion,  to  seize  and  confiscate 
the  property  of  rebels,  and  for  other  purposes,"  as  enacted  in  the  interest 
of  the  Government  and  not  for  the  benefit  of  those  against  whom  its  pro- 
visions are  directed,  and  that  the  nullity  therein  denounced  relates  to 
sales  made  to  defeat  the  rights  of  the  Government. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed; 
and  it  is  now  ordered  that  there  be  judgment  in  favor  of  plaintiff,  admin- 
istrator of  the  succession  of  Samuel  Neill,  and  against  defendant  for  the 
sum  of  96,000,  with  8  per  cent  interest  on  $2,000  thereof,  from  January  1st 
1864,  on  $2,000  from  January  1st  1865,  and  on  $2,000  from  January  1st 
1866,  with  mortgage,  and  vendor's  privilege  on  the  land  described  in  the 
petition,  to-wit:  N.  E.  #  and  E.  %  of  N.  W.  %  of  section  36,  T.  19,  R.  9 
East;  also  W.  %  of  W.  %,  and  S.  E.  J£  of  S,  W.  %  of  section  80,  T.  19,  R. 
10  East,  containing  440  acres,  with  all  the  improvements  thereon,  from 
16th  December,  1862,  and  that  a  writ  of  seizure  and  sale  issue  against  all  of 
said  land  for  the  purpose  of  paying  plaintiff  in  his  said  capacity,  said  sums 
to  be  applied  according  to  the  stipulations  of  the  contract  of  sale  and 
mortgage  herein  sued  on.    Defendant  and  appellee  to  pay  costs  in  both 


Rehearing  refused. 

No.  1129.— Mrs.  Elizabbth  Pabkbb  v.  Smith  Broas  et  ate. 

Parol  evident*  i»  admissible  to  prove  want  of  consideration  of  *  promissory  note  Moored  by  a  pnblio 
act  of  mortgage,  where  the  basis  of  aald  notes  was  Confederate  treasury  notes. 

The  orders  of  General  Butler  of  May  1st  and  May  18th,  1888.  permitting-  the  circulation,  for  a  limited 
period,  of  Confederate  notes,  did  not  give  validity  to  those  notes. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ThSard,  J. 
/.  McConneU  and    C    B*  Singleton,  for    plaintiff   and    appellee* 
CoQens  &  Wooldridge,  for  defendants  and  appellants. 

Labauvk,  J.    On  the  16th  May,  1862,  the  plaintiff,  Elizabeth  Parker, 
borrowed  of  the  defendants,  Smith  Broas  et  als.,  the  sum  of  seven 
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hundred  dollars  in  treasury  notes  of  tho  so-called  Confederate  States, 
and  gave  her  note  for  the  same,  and,  in  order  to  secure  the  payment  of 
said  notes,  she  gave  a  special  mortgage  upon  a  lot  of  ground  situated 
in  this  city.  The  note  having  become  due,  the  defendants  obtained  an 
order  of  seizure  and  sale,  and  plaintiff  enjoined  the  sale  on  the  ground 
that  the  consideration  of  the  note  was  illegal  and  immoral  and  against  the 
policy  of  the  law,  being  Confederate  money. 

The  Court  below,  after  hearing  the  evidence,  made  the  injunction 
perpetual,  and  the  defendants  appealed. 

On  the  trial  below,  plaintiff  offered  parol  evidence  to  show  the  consider- 
tion  of  the  note,  and  that  it  was  Confederate  money;  defendants 
objected  to  the  evidence  as  being  inadmissible  to  vary  or  contradict  the 
public  act  of  mortgage;  tho  Court  overruled  the  objections  and  admitted 
the  testimony.  The  Court  did  not  err;  the  parol  evidence  was  legal  to 
prove  want  of  consideration  of  the  note.  Besides,  it  is  now  admitted 
in  this  Court  by  defendants  that  the  note  was  given  for  Confederate  notes, 
but  they  insist  that  at  the  time  of  its  execution,  the  currency  of  such 
notes  was  legalized  by  orders  of  Geueral  Butler,  of  the  1st  and  18th  of 
May,  1862.  We  do  not  understand  these  orders  to  have  made  these  Confe- 
derate notes  currency;  but  the  General  only  abstained,  on  certain  repre- 
sentations, from  prohibiting  them  absolutely,  and  he  permitted  them  to 
circulate  among  those  that  would  be  inconsiderate  enough  to  receive 
them,  until  farther  orders.  He  did  not  intend,  for  he  had  no  power  to  do 
so,  to  make  legal  currency  out  of  such  papers  which  were  issued  and  put 
in  circulation  in  the  community  to  overthrow  the  Government  of  the 
United  States. 

It  is  unnecessary  to  repeat  that  the  consideration  of  the  note  sued  upon, 
was  immoral  and  illegal;  that  question  is  now  too  well  settled. 

We  are  of  opinion  that  the  District  Court  made  a  proper  application 
of  the  law. 

The  judgment  appealed  from  is  affirmed,  with  costs. 


No.  1626.— William  Mc Willie  v.  John  Perkins,  Jr. 

A  party  has  a  right  to  move  for  a  new  trial  within  three  judicial  days  from  the  rendering*  of  the 
judgment,  notwithstanding  the  judgment  may  hare  been  preriousiy  signed;  provided,  the  Osoit 
has  not  adjourned  before  the  expiration  of  the  three  day*. 

A  judgment  is  inchoate  during  the  dolay  allowed  to  move  for  a  new  trial ;  and  the  signing  thereof  pre- 
vious to  the  expiration  of  that  delay  will  not  mako  the  judgment  final. 

A  judgment  granting  a  new  trial  is  an  interlocutory  order  from  wuioh  no  appeal  liee. 

APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrarf  J. 
Sparrow  &  Ma?i/gomery,  for  appellant.    Thomas  P.  Clinton,  for  appellee. 

Labauve,  J.  In  this  case,  on  tho  14th  November,  1867,  the  Court 
below  rendered  a  judgment  which  was  signed  before  the  expiration 
of  three  days.  On  the  16th  of  same  month  and  year,  the  Court  rendered 
an  order,  as  follows: 

* 'In  this  case  the  judgment  rendered,  having  been  signed  before  the 
expiration  of  three  days,  and  the  Court  being  of  opinion  that  the  judg- 
ment, as  signed,  was.  improperly  rendered,  it  is  ordered  by  the  Court*  «p- 
officio,  that  the  judgment  be  set  aside,  and  the  case  tried  (k  novo" 
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To  this  ruling  of  the  Court,  plaintiff  took  a  bill  of  exceptions,  and  he 
appealed  from  said  decision. 

As  the  law  stands  now,  any  party  has  the  right,  within  three  judicial 
days,  to  move  for  a  new  trial,  notwithstanding  the  judgment  may  have  been 
prematurely  signed,  unless  the  court  had  adjourned  sooner.  G.  P.  AH. 
558;  Statutes  20th  March,  1839,  p.  164,  Sec.  10;  5  N.  S.  244;  4  An.  561. 
6  An.  251. 

The  record  shows  that  the  court  was  in  session  22d  November,  1867, 
and  that  the  judgment  could  not  have  become  final  before  three  days, 
by  the  adjournment  of  the  court.  It  is  well  settled  that  a  judgment  is 
inchoate  until  the  expiration  of  the  delay  allowed  to  apply  for  a  new 
trial,  and  it  is  but  then  that  the  signature  of  the  Judge  can  make  it  final. 
A  judgment,  granting  a  new  trial,  is  interlocutory  and  not  final,  operating 
only  a  postponement  or  a  continuance;  it  does  not  cause  an  irreparable 
injury;  therefore  no  appeal  lies  in  this  case.  C.  F.  Art.  566;  9  L.  161 ;  15  L. 
521;  2  An.  964;  3  An.  217;  12  An.  87.  We  consider  the  case  now  pending 
below  on  a  new  trial,  and  it  must  take  its  course.  The  reversing  of  the 
order  granting  a  new  trial,  could  not  have  the  legal  effect  of  restoring  the 
original  judgment,  which  is  open  and  not  subject  to  our  action. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


No.  51. — Thomas  Edwards,  Curator,  v.  Bice  Q.  Ballard. 

The  character  of  en  action  is  determined  by  the  prayer  of  the  petition  for  judgment. 

The  action  en  dee/oration  d«  mmutation  is  one  of  revendication,  and  baa  for  ita  object  to  bare  the 
contract  declared  judicially  a  simulation  and  nullity. 

An  action  to  recover  the  price  »f  property  old,  where  the  rendor  alleges  that  the  sale  was  a  simula- 
tion, is  one  sounding  in  dainajrea,  and  is  prescribed  against  by  the  lapse  of  one  year.    O.  O.  390L 

No  prescription  Ilea  against  the  United  States. 

APPEAL  from  the  District  Court,  Parish  of  Madison,  Farrar,  J. 
Alex,  T.  Steele  and  R.  C.  Stockton,  for  plaintiff.     Alonzo  Snyder,  Ed. 
Sparrow  and  H.  M.  Spofford,  for  defendant. 

Ilslet,  J.  This  is  the  second  time  this  case  comes  before  this  Court; 
the  first  appeal,  reported  in  14th  Annual,  p.  362,  having  been  taken  by 
the  plaintiff  from  a  judgment  against  him,  and  the  last,  by  both  parties 
from  a  verdict  and  judgment  in  favor  of  the  plaintiff  and  against  the 
defendant,  for  the  sum  of  one  hundred  thousand  dollars. 

This  Court,  in  its  opinion  rendered  on  the  first  appeal,  considered  the 
action  as  one  "for  the  recovery  of  lands  and  slaves,  alleged  as  being  in 
the  defendant's  possession  by  virtue  of  a  simulated  sale  from  Silas  Lil- 
lard,"  of  whose  vacant  succession  the  plaintiff  is  the  curator,  and  the 
Court  said  that  the  prescription  of  one,  Jive,  and  ten  years  did  not  bar  the 
action,  which  was  en  declaration  de  simulation. 

The  defendant  contends  that  the  Court  misapprehended  the  true  nature 
or  character  of  the  plaintiff's  action;  that  it  was  not  one  for  the  property, 
or  to  have  the  sale  attacked,  declared  a  simulation,  but  one  in  which  a 
money-judgment  exclusively  is  prayed  for,  and  that  the  action  is  a  mere 
personal  one,  or  one  sounding  in  damages. 

By  the  decree  of  this  Court  in  the  first  appeal,  the  case  was  simply 
remanded  to  the  District  Court  for  a  new  trial,  the  Court  below  being 
22 
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instructed  to  apply  certain  legal  principles;  bat  nothing  in  this  decree 
precluded  a  re -examination  of  all  questions  presented  which  are  still 
open.  Marigny  v.  The  Union  Bank,  5th  Rob.  366,  and  also,  in  12  Rob. 
283;  Pepper  v.  Dunlap,  5  An.  200;  Millaudon  v.  Davis,  17  An.  97; 
Marcade,  Vol.  5,  836. 

In  order  to  determine  the  character  of  an  action  resort  mnst  be  had  to 
the  prayer  in  the  petition  for  judgment.  10  La.  109;  1  Rob.  100;  10  Ad. 
157;  and  also  the  prescription  applicable  to  it.     12  An .  357,  and  13  An.  609. 

The  action  en  declaration  de  simulation  is  an  action  to  have  a  contract 
declared  jndicially  a  simulation  and  a  nullity,  to  remove  a  cloud  from  the 
title,  and  to  bring  back,  for  any  legal  purpose,  the  thing  sold  to  the 
estate  of  the  true  owner.  It  is  essentially  one  in  revendication  and  never  of 
condition.  The  present  action,  tested  by  the  prayer  of  the  petition,  lacks 
the  essential  features  of  an  action  en  declaration  de  simulation.  The  prayer 
does  not  ask  that  the  sale  be  declared  simulated  and  null,  it  only  asks  for 
money,  the  value  of  Lillard's  property  alleged  to  be  held  by  simulated 
title,  by  Ballard  since  1840. 

The  action  en  declaration  de  simulation  might  have  been  resorted  to  by 
the  plaintiff  for  the  largest  part  (more  than  19-20  of  the  whole  property) 
as  that  was  in  the  possession  of  Ballard  and  of  Mrs.  LilJard,  his  alleged 
particeps  fraudis,  when  this  suit  was  brought,  for  the  plaintiff  says  that  a 
considerable  portion  of  the  lands,  which  he  values  at  8132,000,  was 
conveyed  by  Ballard  to  her  without  any  consideration,  as  her  p<trt  of  the 
spoils,  and  to  seal  her  lips.  To  that  part  of  the  lands,  conveyed  by  Lilian! 
to  Ballard  in  detached  parcels,  which  Ballard  sold  to  Mrs.  Lit  lard,  the 
vendor,  Lillard,  never  had  any  title  at  all,  for  in  his  act  of  sale  to  Ballard, 
the  title  is  stated  to  be  in  the  United  States,  against  whom  no  perscrip- 
tion  lies. 

Whether  that  circumstance  caused  the  resort  to  the  present  action  for 
a  money -judgment  is  perfectly  immaterial.  Our  action  is  confined  to  the 
case  as  it  is  now  presented  to  us;  and  we  deem  the  pleas  of  prescription, 
under  the  pleadings,  a  bar  to  the  plaintiff's  present  action,  which  we  deem  a 
personal  one,  if  not  one  for  damages.     See  articles  3501  and  3508.  C.  €. 

A  suit  growing  out  of  the  sale  from  Lillard  to  Ballard,  passed  on  28th 
April,  1840,  had  been  instituted  by  the  present  plaintiff  against  the 
defendant;  but  that  suit  did  not  interrupt  prescription,  as  it  was  voluntarily 
discontinued  by  the  plaintiff.  C.  0.  8485;  Denniston  v.  Rist,  9  An.  46i; 
Smith  v.  Gibbons,  6  An.  684. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  of  the  District  Court  annulled, 
avoided  and  reversed;  and  it  is  futher  ordered,  adjudged  and  decreed, 
that  judgment  be  and  it  is  hereby  rendered  in  favor  of  the  defendant, 
Rice  C.  Ballard,  or  his  succession,  and  against  the  plaintiff  and  the  vacant 
succession  of  Silas  Lillard,  and  that  the  said  vacant  succession  pay  all  costs 
of  suit  in  both  courts. 


On  Reheabino. 
Ilsle?,  J.    A  rehearing  was  granted  in  this  case  on  the  petition  of  the 
plaintiff's  counsel 
He  has  not  contested  any  statement  of  law  or  fact  in  onr  original 
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opinion,  but  be  now  urges  that  his  case  should  be  taken  oat  of  prescrip- 
tion, because  he  asserts  that  Ballard  was  a  depositary  of  property  owned 
by  Lillard's  creditors,  and  that  no  length  of  time  can  give  a  valid  title 
when  the  original  title  was  to  him  ns  a  trustee. 

This  is  not  a  suit  for  the  recovery  of  a  deposit,  nor  is  it  a  suit  for  any 
specific  property.  It  is  an  action  for  money,  and  we  are  greatly  aided  in 
determining  the  nature  and  classification  of  an  action  like  the  present 
one  by  the  decision  of  our  predecessors  in  the  case  of  Nouvet,  Syndic,  v. 
Bollinger  et  aL,  15  An.  293.  We  quote  the  language  of  that  decision* 
"The  plaintiff  claims  that  the  insolvent,  BaUetin,  made  a  donation  of  the 
slave  Men  ShocJdey  to  Mrs.  Bollinger  (who  had  full  knowledge  of  his 
insolvency)  in  order  to  place  her  beyond  the  pursuit  of  creditors,  and 
avers  the  nullity  of  the  act  of  donation,  whether  deemed  fraudulent  or 
not  The  plaintiff  also  avers  that  said  slave  has  disappeared  from  the 
possession  of  the  insolvent  and  Mr.  and  Mrs.  Bollinger,  and  petitioner 
Terily  believes  was  sold  by  Mrs.  Bollinger  for  9700,  to  some  distant 
purchaser." 

The  Court,  upon  this  statement  of  the  allegations,  remarked:  "If  the 
defendant's  ancestor  parted  with  the  slave  for  the  express  purpose  of  de- 
feating the  rights  of  creditors,  there  can  be  no  doubt  that  an  action  will 
lie  to  recover  the  value  of  the  slave  so  sold  or  removed.  The  a. -non  is 
well  known  in  the  civil  law  as  the  action  de  alienations  judicii  mutandi 
causa  facta.  And  so  it  is  said  concerning  such  sale,  itaque  si  alierius  pro- 
vincial kominem,  aid  potentiorem  nobis,  appossuerit  adversarium,  tenebiiur. 
Dig.  4,  7, 1.  So  Mackelday,  says :  ' '  Lorsque  l'alienation,  qui  n'est  jamais 
rescindee  elle-meme,  consiste  en  ce  que  le  possesseur  d'une  chose  l'aliene 
dans  la  crainte  d'etre  actionne  relativement  a  cette  chose,  celui  a  qui  cette 
alienation  porte  prejudice  a  une  action  in  factum  en  dommages-interets 
contre  celui  qui  aliene."  Fartie  Generate,  sec  206,  edition  1846.  See 
also,  7th  Savigny,  sec.  316,  No.  1,  to  the  same  effect. 

"The  action  under  our  law  is  included  under  the  general  provisions  of 
article  2294  of  the  Civil  Code." 

Again,  in  the  same  case,  the  Court  said :  ' '  We  can  see  no  good  reason 
why  he  (the  syndic)  should  not  also  be  permitted,  by  the  aid  of  courts  of 
justice,  to  recover  damages  for  property  destroyed  or  abstracted  from  the  mass, 
when  otherwise  there  would  be  a  failure  of  justice." 

A  suit  of  this  character  having  thus  been  decided  to  be  a  suit  for  dam- 
ages, authorized  by  that  article  of  our  Code,  which  provides  that  "  every 
act  whatever  of  man  that  causes  damage  to  another,  obliges  him  by  whose 
fault  it  happened  to  repair  it."  The  prescription  applicable  to  this  suit  is 
obviously  that  of  one  year.    Civil  Code,  Art.  8501. 

The  only  remaining  question  is,  when  did  this  prescription  of  one  year 
commence  to  run? 

Art  3502,  declares  that  the  prescription  mentioned  in  the  preceding 
article  runs  from  the  day  "  the  damage  was  sustained,"  du  jour  ou  Fin  jure, 
le  trouble  on  le  dommage  a  ete  souffert. 

There  is  a  rule,  not  formally  announced  in  the  Code,  but  fully  recog- 
nized in  our  jurisprudence,  that  prescription  does  not  run  while  there  is 
an  inability  to  sue:  Contra  non  valentem  agere  non  currit proescriptio.  The 
converse  of  this  maxim  is  equally  true,  Conird  valentem  agere  currit  prce- 
scriptio. 
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It  has  been  held  in  numerous  cases,  that  prescription  attaches  to  a 
right  the  moment  it  can  be  exercised.  Hennen's  Digest,  Prescription, 
V.  (a)  No.  2. 

It  is  manifest  that  the  plaintiff  could  have  exercised  the  right  of  bring- 
ing this  action  more  than  one  year  before  he  did,  and  that  the  damages, 
if  any,  sustained  by  Lillard's  creditors,  through  the  fraudulent  acta 
alleged  against  Ballard,  were  sustained  many  years  before  this  suit  was 
brought. 

The  plaintiff  in  his  various  pleadings  in  the  record,  discloses  that  all 
the  acts  of  Ballard,  for  which  the  damages  are  claimed,  were  known  to 
him  more  than  a  year  before  he  concluded  to  seek  the  remedy  he  is  now 
pursuing.  There  was  nothing  to  prevent  him  from  seeking  that  remedy 
within  the  period  limited  by  law  for  such  an  action,  and  as  the  prescrip- 
tion, sustained  by  our  judgment,  is  one  liberandi  causa,  it  is  immaterial 
whether  the  defendant  has  acted  in  good  faith  or  not.  O.  0. 3496.  The 
neglect  of  the  creditor  operates  the  prescription  in  this  case. 

For  these  reasons,  and  those  given  in  our  former  opinion,  it  is  now 
ordered,  adjudged  and  decreed,  that  the  judgment  heretofore  rendered 
in  this  case,  remain  undisturbed. 


Htman,  0.  J.  The  law  of  Louisiana  permits  persons  to  make  simulated 
sales,  that  is  to  change,  apparently  but  not  really,  the  ownership  of 
property. 

If  they  are  made  for  the  purpose  of  defrauding  creditors  or  not,  they 
and  those  who  may  have  claims  or  rights  against  the  pretended  vendor, 
may  disregard  and  treat  them  as  nullities;  no  other  persons  can  do  so. 

The  pretended  vendee  is  but  the  agent  of  the  pretended  vendor,  and 
he  is  responsible  like  any  other  agent  to  his  pretended  vendor,  (who  is 
his  principal,)  for  mal performance  of  his  duty,  and  prescription  of  ten 
years,  only  destroys  the  right  of  action  of  his  principal  for  damages 
caused  by  the  malperformance  of  duty.     Civil  Code,  2956,  2971,  3508. 

Judge  Labauve  concurs  with  Judge  Hyman. 


No.  1515. — State  of  Louisiana,  ex  rel.  E.  Bebmudez,  v.  E.  Heath, 
Mayor  op  New  Orleans. 

The  city  of  New  Orleans  in  her  corporate  capacity  mast  be  regarded  and  treated  as  an  individual 
person,  and  when  she  enters  into  a  contract  with  a  third  party  through  her  offloers  by  authority 
of  an  ordinance  of  the  common  council,  the  city  is  not  at  liberty  to  annul  the  contract  so  made  by 
an  ordinance  repealing  the  one  authorizing  the  contract:  having  made  the  law  she  is  bound  by  it 

City  ordinance  No.708,  contracting  with  E.Bermudez,  an  attorney-at-law.  who  was  at  the  time  aaristsnt 
oity  attorney,  to  collect  all  bills  for  taxes  assessed  on  property  as  unknown,  and  all  unsatisfied  judg- 
ments in  favor  of  the  city  for  taxes,  does  not  violate  the  oity  oharter,  nor  doea  it  conflict  with 
any  of  the  rights  of  the  assistant  city  attorney. 

The  duties  involved  in  this  contract  do  not  embrace  any  of  the  duties,  or  include  any  of  the  emolu- 
ments of  the  offloe  of  assistant  city  attorney. 

The  right  of  the  oity  to  employ  an  attorney-at-law  conversant  with  city  affairs,  to  facilitate  the  cotleo- 
tion  of  debts  due  her,  is  unquestionable,  when  in  so  doing  she  does  not  infringe  on  any  of  the  rights 
of  her  officers. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Leaumont,  J. 
T.  Wharton  Collens,  for  relator  and  appellee.     J.  H.  New,  for  sheriff 
and  appellee.    &  S.  Fish,  City  Attorney,  for  appellant. 
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Ilslbt,  J.  This  is  an  appeal  by  the  City  of  New  Orleans,  from  a  judg- 
ment on  a  rule,  directing  the  sheriff  of  the  parish  of  Orleans  to  pay  over 
to  the  relator  and  appellee,  all  sums  actually  and  hereafter  realized  by 
him,  in  ezeention  of  certain  unsatisfied  judgments. 

The  relator,  who  is  an  attorney-at-law,  grounds  his  pretensions  upon  a 
certain  contract,  evidenced  by  a  city  ordinance,  of  which  the  following  in 
an  extract,  viz: 

"Resolved,  that  the  collection  of  all  said  bills  and  judgments  (explained 
in  the  ordinance,)  shall  remain  exclusively  entrusted  to  E.  Bermudez, 
individually,  who,  by  agreement,  6hall  be  entitled  in  full  compensation  of 
all  his  services  to  half  the  exoedent  of  the  face  of  the  claim.  Provided, 
that  where  he  does  not  collect,  he  shall  not  have  any  claim  against  tho 
city  for  remuneration. " 

In  bar  to  the  rule  taken  by  the  relator,  the  city,  without  denying  tho 
relator's  services,  pleads  that  the  relator  having  ceased  to  be  assistant  city 
attorney,  and  a  successor  having  been  appointed  to  him,  the  right  to 
collect  such  judgments  appertains  to  the  latter  only. 

The  city  also  pleads  the  illegality  and  repeal  of  the  ordinance. 

In  answer  to  the  first  objection,  it  suffices  to  remark  that  the  relator 
does  not  assume  in  this  proceeding  to  act  as  assistant  city  attorney,  and 
by  law,  that  officer  is  forbidden  to  receive  city  money.  Act  1859,  page 
140,  sec.  7.     The  second  ground  does  not  appear  to  us  more  tenable. 

There  is  nothing  in  the  ordinance  in  question  in  conflict  with  the  city 
charter,  and  this  seems  to  have  been  conceded  by  the  city,  who  ac- 
quiesced in  the  judgment,  ordering  the  publication  of  the  said  ordinance, 
in  which  proceeding  that  construction  was  put  by  the  Judge  of  the  court 
below,  upon  the  validity  of  the  ordinance,  as  tested  by  the  charter. 

There  is  no  conflict  between  the  contract  and  the  sections  107  and  127, 
of  the  city  charter.  The  former  refers  to  tax-bills,  annually  remaining 
in  the  treasurer's  hands  after  publication  of  the  names  of  the  delinquents, 
in  alphabetical  order,  and  to  be  put  in  suit;  the  latter  concerns  officers 
receiving  a  salary  or  compensation  from  the  city. 

The  contract  under  consideration  embraces  claims  not  inoluded  in 
section  107;  the  assistant  attorney  is  not  remunerated  by  the  city,  and  is 
not  required  by  law  to  perform  the  labor  which  forms  the  subject-matter 
of  the  agreement  in  the  case.     18  An.  666;  19  A.  274. 

It  was  certainly  legally  competent  for  the  city,  with  a  view  to  accelerate 
the  payment  of  debts  due  to  her,  to  employ,  as  she  did,  in  this  case, 
an  attorney-at-law  conversant  with  city  affairs,  and  in  doing  so,  she  did 
but  promote  the  public  interest,  without  infringing  the  rights  of  any  of 
her  officials,  particularly  of  the  assistant  city  attorney,  whom  the  law 
allows  no  commission  on  judgments  not  obtained  by  him.  See  Bright  t% 
Hewes,  18  An.  666. 

The  •*  agreement19  relied  on  by  the  relator,  evidenced  by  ordinance  708, 
was  not  revoked  by  the  ordinance  produced  on  the  trial  by  the  city. 

The  former  refers  to  a  class  of  taxes  due  by  delinquents  not  cited,  and 
to  certain  unsatisfied  judgments;  the  latter  alludes  to  taxes  due  by  de- 
linquents already  cited  by  advertisements,  but  not  actually  in  suit,  and 
therefore  has  no  reference  to  judgments  of  any  description.  Besides,  the 
ordinance  last  mentioned  directs  the  enforcement  of   the  collection 
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of  the  city  dues  specified,   wherever  the  law  will  permit. 

It  seems  clear  that  this  restriction  was  placed  to  prevent  any  conflict 
between  the  resolution  and  the  relator's  contract.  Bat  what  right  could 
the  oity  have  to  revoke  her  contract,  impair  her  obligations  and  direst 
the  relator  of  his  vested  rights?  She  made  her  own  law  and  most  abide 
by  it.    Civil  Code  1757,  1895  and  1940.      Rice  v.  Schmidt,  11  La.  72. 

As  we  said  in  Kaiser  v.  New  Orleans,  this  Court  can  only  "view  the  city 
as  any  other  contracting  party,"  and  it  will  not  sanction  the  revocation  of 
contracts  made  by  her,  because  she  may  find  them  onerous  or  incon- 
gruous, which  she  does  not  pretend  that  this  contract  is. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs. 


tfo.  1622.— JosErn  Cobdill,  Under-tutor,  t>.  Succession  or 
John  McCullough. 

An  intervener  cannot  contest  the  right  of  plaintiff  to  bring  the  mitt,  or  stand  in  judgment;  he  must 
take  the  suit  as  Ae  finds  it. 

An  exception  to  the  right  of  action  must  be  made  in  the  lower  court.  It  will  not  be  noticed  if  made 
for  the  first  time  in  the  appellate  court,  in  the  briefs  of  counsel. 

Where  money  has  come  into  the  bands  of  the  administrator  belonging  to  the  wife  and  heir  of  the  de* 
ceased  father,  and  he  applies  it  to  the  payment  of  debts  due  by  the  succession,  no  tacit  mortgage 
exits  on  the  property  of  the  succession  in  favor  of  the  wife  or  the  heir:  money  coming  into  the 
succession  in  this  way  constitutes  a  debt  against  the  same,  and  must  be  reimbursed  to  the  parties 
owning  It,  in  due  course  of  administration,  as  a  debt  due  by  the  estate,  and  not  a  debt  due  by  the 
deceased. 

APPEAL  from  the  Distriot  Court,  Parish  of  Tensas,  Farrar,  J. 
F<tiTar  (ft  Reeves,  for  appellants.     Aroni  &  Collier,  for  appellees. 

Labatwe,  J.  This  suit  is  brought  by  plaintiff,  as  under-tutor  to  the  minor 
Robert  McCullough,  against  the  succession  of  John  McCullough,  repre- 
sented by  Hamilton  McCullough,  as  administrator,  and  who  is  also  tutor 
to  the  said  minor,  to  recover  the  sum  of  $8,987  80,  with  interest  from 
March  11th,  I860,  and  with  a  mortgage  on  the  property  of  said  succession. 

The  petition  alleges  in  substance  that  John  McCullough  died  in  August, 
1859,  leaving  two  minor  heirs;  Hamilton  McCullough,  issue  of  his  mar- 
riage with  Louisa  Jones;  and  Robert  McCullough,  issue  of  his  marriage 
with  Orleans  Harris.  That  Hamilton  McCullough,  a  brother  of  the 
deceased,  was  duly  appointed  as  tutor  to  said  minor,  Robert,  and  as 
administrator  to  the  said  estate.  That  the  said  minor  inherited  from 
his  mother,  Orleans  Harris,  the  sum  of  98,987  80,  which  sum  was  duly 
paid  by  his  grandmother,  Mrs.  Caroline  Truman,  to  the  said  Hamilton 
McCullough,  tutor  and  administrator  as  aforesaid,  who  appropriated  the 
same  towards  paying  a  portion  of  the  debts  of  the  estate  of  said  John 
McCullough,  due  Washington  Jackson  &  Co.  That  the  said  sum  was  the 
paraphernal  property  of  the  minor's  deceased  mother,  and  secured  by  a 
tacit  mortgage  on  all  the  property  belonging  to  said  estate. 

The  petition  concludes  by  praying  accordingly. 

Hamilton  McCullough,  in  his  capacities  of  tutor  and  administrator  as 
aforesaid,  answered  that  he  admitted  that  he  had  received  the  said  sum, 
on  the  12th  March,  1860,  and  appropriated  the  same  to  the  payment  of 
so  much  of  the  indebtedness  of  said  John  McCullough  to  Washington 
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Jackson  &  Co.,  of  New  Orleans;  that  said  amount  was  the  same  coming 
to  the  mother  of  said  minor,  Robert,  from  the  estate  of  her  father, 
William  Harris,  and  was  by  Mrs.  Caroline  Truman  (the  mother  of  the 
mother  of  said  minor,  Robert,)  deposited  with  Britton  &Co.,  bankers,  of 
Natchez.  That  said  sum  was  the  paraphernal  property  of  said  minor's 
mother,  and  should  have  been  invested  by  respondent  for  said  minor. 

He  prays  that  he  may  be  relieved  from  all  blame,  on  account  of  his  not 
having  legally  invested  said  sum,  and  that  he  may  be  hence  dismissed, 
with  costs. 

The  Court  below,  after  hearing  the  evidence,  gave  judgment  against 
the  estate,  for  the  amount  claimed,  with  a  mortgage  on  all  the  property 
of  said  succession. 

Mrs.  Martha  Brannin,  alleging  herself  to  be  a  creditor  of  said  estate, 
as  natural  tutrix  of  her  minor  children,  applied  for  and  obtained  an 
appeal,  on  averring  that  said  judgment  was  erroneous. 

George  W.  Eoontz,  testified  that  he  was  acquainted  with  Joseph  Cordill 
and  H.  McCullongh,  and  also  with  the  late  John  McCullough;  he  thought 
the  late  John  McCullough  did  marry  Orleans  Harris,  daughter  of  William 
and  Caroline  Harris.  That  on  the  10th  March,  1860,  he  gave  BL 
McCullough  the  check  of  W.  A.  Britton  &  Co.,  on  the  Canal  Bank  of 
New  Orleans,  for  $8,987  80,  in  favor  of  W.  Jackson  &  Co.,  the  same  being 
for  a  like  sum  which  stood  to  the  credit  of  John  McCullough,  which 
was  placed  to  his  credit,  by  McCullough,  Harris  and  Harris,  supposed  by 
him  to  be  the  share  of  McCullough 's  heirs,  out  of  $15,228,  paid  by  George 
Balson  to  McCullough,  to  Harris  and  Harris;  that  the  $8,987  80,  was  for 
$9000,  less  812  20.  That  the  money  (315,228)  was  paid  to  McCullough, 
Harris  and  Harris,  out  of  which  they  paid  or  transferred  $8,987  80,  to 
John  McCullough  on  the  6th  March,  1860;  and  on  the  10th  March,  1860, 
the  same  was  paid,  as  above  stated,  to  Hamilton  McCullough,  adminis- 
trator, in  the  check  of  W.  A.  Britton  &  Co.,  on  the  Canal  Bank.  This 
witness  was  a  member  of  the  banking  firm  of  said  W.  A.  Britton  &  Co. 

An  account  rendered  by  said  administrator,  Hamilton  McCullough,  and 
duly  homologated  and  introduced  in  evidence,  shows  that  said  adminis- 
trator did  receive  in  his  said  capacity  as  coming  from  Mrs.  C.  Truman, 
said  sum  of  88,987  80,  and  paid  the  same  toW.  Jackson  &  Co.,  as  creditors 
of  said  estate. 

The  appellant's  oounsel  contend  in  their  brief  that  the  plaintiff  has  no 
right  to  bring  this  suit  as  under-tutor;  no  such  exception  was  made 
below;  and  the  appellant  who  is  considered  as  an  intervenor,  has  no  right 
to  make  it,  and  she  must  take  the  cose  as  she  finds  it.  8  L.  182;  8  R.  128; 
3  A.  222;  G.  P.  Arts.  892,  893;  19  L.  154. 

The  record,  very  far  from  showing  that  the  sum  herein  claimed  had 
been  received  by  the  deceased  husband,  or  disposed  of  for  his  individual 
interest,  informs  us  that  the  same  was  actually  received  by  the  adminis- 
trator of  his  succession  about  seven  months  after  his  death;  therefore, 
there  can  be  no  tacit  mortgage  in  favor  of  his  wife  or  his  heir.  G.  G. 
Art  2867.  Nor  does  the  record  show  that  the  said  debt  was  due  during 
the  life  of  the  deceased,  and  had  come  under  his  administration  as  tutor 
to  his  said  minor  child;  consequently  there  is  no  mortgage  in  favor  of 
said  minor  as  claimed.    C.  C.  Art.  8281.    But,  as  we  have  seen,  this 
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amount  having  been  received  by  the  administrator,  and  used  in  paying 
debts  of  the  estate,  must  be  reimbursed  by  said  succession,  as  a  charge 
against  the  same,  and  not  as  a  debt  due  by  the  deceased.    18  An.  721. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from, 
be  annulled  and  avoided.  It  is  further  oj  dared  and -decreed  that  the 
administrator  of  the  estate  of  John  McCuJlougU  pay  to  the  representa- 
tive of  the  minor,  Robert  McCullough,  in  due  course  of  administration 
and  according  to  law,  the  said  sum  of  eight  thousand  nine  hundred  and 
eighty -seven  dollars  and  eighty  cents,  with  legal  interest  thereon,  from 
the  12th  of  March,  I860,  till  paid,  as  a  charge  of  the  estate  proper  and  not 
of  the  deceased,  according  to  the  rule  laid  down  in  the  case  of  Succession 
of  P.  <0.  Lauve,  and  the  authorities  therein  quoted.     18  An.  721. 

It  is  finally  decreed  that  the  said  estate  pay  the  costs  below,  and  the 
minor  those  of  this  appeal. 


Nos.  1570  &  1571.— Edward  J.  Gat.— For  a  Monition. 

A  final  judgment  rendered  in  oh  ambers  in  a  monition  suit  is  nalL    Section  32.  Acts  of  1865,  No.  8M, 
does  not  apply  to  such  a  case 

i  PPEAL  from  the  District  Court,  Parish  of  Iberville,   Posey,  J. 
iL    S.  Matthews,  for  plaintiff.     Talbot  <fc  Petit,  for  defendant. 

Ilsley,  J.  As  both  these  appeals  are  taken  with  the  view  of  having  a 
certain  judgment,  homologating  a  judicial  sale,  annulled  and  set  aside, 
they  may  be  properly  examined  together. 

It  is  needless  to  look  into  the  judgment  itself  to  ascertain  if  it  is 
sustained  by  proper  and  sufficient  evidence,  as  we  are  satisfied  that  the 
rendition  of  it  in  the  Judge's  chambers,  and  not  in  open  court  during 
term-time,  is  fatal  to  it. 

A  Judge  may  grant  certain  orders  in  chambers  in  virtue  of  the  power 
conferred  upon  him  by  section  32  of  the  Acts  of  1855,  No.  344;  but  the 
word  "orders,"  as  used  in  this  section,  does  not  comprehend  final  judg- 
ments in  monition  suits,  which  are  conclusive  even  against  minors. 

An  opposition  to  a  monition  may  be  filed  in  court  at  any  time,  so  long 
as  no  action  of  the  Court,  or  of  the  opposite  party,  has  intervened  to  con- 
clude that  right,  and  as  a  Judge,  in  taking  up  a  monition  case,  must  be 
satisfied  that  every  opposition,  at  the  moment  pending,  is  before  him,  it 
would  be  in  most  cases  impracticable  for  him  to  be  satisfied  on  this 
point,  particularly,  when,  at  the  time  ex  parte  application  is  made  to  him 
to  homologate  a  judicial  sale,  he  is  at  a  distance  from  the  court 
wherein  the  proceeding  is  pending. 

We  adhere  to  the  doctrine  in  Love  v.  Banks,  reported  in  3d  L.  R.  482, 
in  which  the  Judge  of  the  lower  court  had  cited  the  parties  in  an  injunc- 
tion suit  to  attend  "at  a  court  of  chambers,"  where,  regardless  of  the 
plaintiff's  exception,  a  trial  was  had. 

•  To  sustain  the  regularity  of  this  proceeding,  the  Judge  relied  upon 
articles  741,  756  and  757  of  the  Code  of  Practice,  the  first  of  which  pro- 
vides "that  the  plaintiff  may  compel  the  defendant  to  prove,  inasominary 
manner,  before  the  Judge,  the  truth  of  the  facts  alleged  in  the  opposition." 


NEW  ORLEANS,  PEBBUABY,  1868.  177 

State  v.  The  Judge  of  the  Fourth  District  Court  of  New  Orleans. 

And  this  Court  observed,    "We  see  nothing  in  the  these  provisions 
which  authorizes  a  Judge  to  cite  parties  before  him  and  try  a  cause  oj 
his  chambers.    The  law  has  appointed  particular  times  and  places  for  tl 
hearing  of  cases  in ♦  each  parish.    The  terms  of  the  court  are  fixed, 
reasons  of  utility  to  the  public,  and  for  the  convenience  of  suitors.    Thi 
inconveniences  attending  the  practice  pursued  in  this  instance  are  so 
weighty  and  numerous,  that  without  an  express  declaration  of  legislative 
will,  we  cannot  presume  such  a  course  of  proceeding  was  contemplated. " 

The  5th  section  of  the  monition  law,  Acts  1855,  No.  831,  p.  464,  places 
the  Judge  in  the  same  position  in  that  class  of  cases,  as  in  any  other  mat- 
ter of  judicial  action.  He  is  to  receive  evidence,  consider  its  sufficiency 
and  effect,  and  having  applied  his  judicial  reason  to  the  subject-matter, 
decide  the  case  presented.  (Moore  v.  Enapp,  7  An.  22.)  And  there  is 
nothing  in  that  section  or  in  any  other  provision  of  the  law,  that  makes 
the  trial  of  such  a  case,  as  to  time  and  place,  exceptional  from  that  of  any 
6ther  judicial  proceeding,  to  be  tried  in  open  court,  which  the  law 
requires. 

The  judgment  rendered  by  the  Judge  in  chambers  is  null  and  void. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgments 
appealed  from,  to- wit:  the  judgment  on  the  rule  in  No.  1570  and  the 
judgment  homologating  the  judicial  sale  to  Edward  J.  Gay,  in  No.  1571, 
be  and  the  same  are  hereby  annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed,  that  the  cause  be  remanded 
to  be  proceeded  in  according  to  law,  the  appellee  paying  the  costs  of  appeal. 

Labauve,  J.,  recused. 


No.  1534. — State  of  Louisiana  v.  The  Judge  of  the  Fourth  District 
Coubt  of  New  Orleans. 

The  commencement  of  proceedings  for  the  forfeiture  of  the  oharter  of  an  incorporated  company 
by  one  party,  in  on*  of  the  District  Court*  of  New  Orleans,  does  not  divest  the  other  District 
Courts  of  jurisdiction  in  similar  proceedings  by  other  parties. 

A  writ  ot  prohibition  will  not  lie  to  prohibit  the  Judge  of  an  inferior  court  from  proceeding  fur* 
ther  in  the  cause  where  it  is  shown  that  he  is  vested  with  jurisdiction  over  the  case. 

¥BIT  OF  PEOHIBITION. 
B.  L.  Lynch,  Attorney  General,  for  State.     O.  Schmidt,  for  plaintiff. 

Labauve,  J.  This  is  upon  a  writ  of  prohibition  directed  to  the  Judge 
of  the  Fourth  District  Court  of  New  Orleans. 

The  petition  of  the  State  of  Louisiana  substantially  alleges  that,  on  the 
17th  December,  1867,  petitioner  began  proceedings  in  the  Sixth  District 
Court  of  New  Orleans  for  the  forfeiture  of  the  charter  and  dissolution 
of  the  corporation  named  "  The  Citizens'  Mutual  Insurance  Company 
of  New  Orleans;"  that,  on  the  same  day,  the  said  Sixth  District  Court 
ordered  that  all  legal  proceedings  on  behalf  of  individual  creditors  against 
the  said  corporation  be  stayed  during  the  pendency  of  said  proceedings. 
That  the  sheriff  of  New  Orleans,  and  the  clerks  of  the  District  Courts  of 
New  Orleans,  be  notified  thereof.  That  Omer  Gaillard,  president  of  said 
company,  be  enjoined  from  confessing  any  judgment,  or  paying  or  dispo- 
sing, or  assigning  any  funds  or  assets  of  the  said  company.     That  in  dis- 
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obedience  and  contempt  of  this  order,  the  following  proceedings  were 
carried  on  in  tho  Fourth  District  Court  of  New  Orleans,  in  the  case  of 
David  Connors,  for  the  benefit  of  August  Kerning  T*  Citizens'  Mutual  Insurance 
Company %  No.  19,G92,  of  the  docket  of  said  Court,  to- wit: 

The  sheriff  returned  a  fieri  facias,  on  the  21st  of  December,  18C7, 
when  the  soventy  days  to  return  the  same,  would  have  expired  ouly 
on  the  1st  of  February,  1SG3.  That  said  roturn  was  filed  by  the  clerk 
on  that  doy,  and  that  on  the  same  day  Gustavus  Schmidt,  Esq.,  on  behalf 
of  the  plaintiff,  in  said  case,  moved  the  Court,  exports,  to  decree,  instanter, 
the  forfeiture  of  the  charter  of  said  corporation,  and  to  appoint  a  com* 
missioner  to  liquidate  its  affairs,  and  to  take  possession  oi  its  assets, 
which  motion  was  granted  by  the  Court  on  the  spot 

The  petition  further  represents  tliat  by  filing  the  petition  of  the  State, 
on  the  17th  December,  1867,  for  the  forfeiture  of 'said  charter,  and  disso- 
lution of  said  corporation,  in  the  Sixth  District  Court,  the  jurisdiction 
had  attached,  and  all  the  other  District  Courts  wore  ousted  of  any  juris* 
diction  in  the  premises.  That  all  the  proceedings  had  in  said  case,  in 
the  Fourth  District  Court,  siuce  the  17th  December,  1867,  as  well  as  all 
orders  and  decrees  of  said  Court  are  null  and  void.  That  the  sheriff  and 
the  clerk  of  said  Fourth  District  Court,  the  said  Connors,  the  said  Bezou, 
and  all  practising,  attorneys  before  the  said  court,  and  the  Judge  of  said 
court,  should  be  prohibited  from  doing  any  act  of  disobedience  to  the 
Honorable  the  Sixth  District  Court.  That  all  matters  connected  with  tie 
forfeiture  of  the  charter  of  said  company  should  be  dismissed  from  the 
Fourth  District  Court,  or  suspended  until  a  decision  in  the  case  pending 
before  the  Sixth  District  Court.  That  petitioner  has  in  vain  asked  relief, 
and  submitted  the  question  of  jurisdiction  to  the  Fourth  District  Court, 
and  that  no  other  adequate  remedy  is  left  but  a  writ  of  prohibition. 

The  petition  prays  that  a  writ  of  prohibition  do  issue  prohibiting 
Honorable  P.  E.  Theard,  Judge  of  the  Fourth  District  Court  of  New 
Orleans,  from  taking  cognizance  of  any  matter  at  issue  for  the  forfeiture 
of  the  charter  of  said  company,  in  the  Sixth  District  Court,  &e. 

The  Judge  of  the  Fourth  District  Court  has  filed  a  long  argumentative 
answer,  going  to  show  that  he  has  jurisdiction. 

The  writ  of  prohibition  is  a  mandate  directed  to  inferior  Judges,  when 
they  exceed  the  bounds  of  their  jurisdiction,  forbidding  them  to  proceed 
further  in  the  cause,  on  the  ground  that  the  cognizance  of  said  cause 
does  not  belong  to  such  Judges,  but  to  other*,  or  that  they  are  not  com- 
petent to  decide  it.    Arts.  845  and  846,  Code  of  Practice, 

The  only  question  before  us,  as  the  case  stands,  is  whether  or  not  the 
Fourth  District  Court  of  New  Orleans,  has  jurisdiction.  We  are  of 
opinion  that  it  has,  and  the  writ  of  prohibition  was  not  the  proper  and 
legal  remedy,  when  a  writ  for  the  same  cause  aad  object  was  pending 
before  another  Court  of  concurrent  jurisdiction.  Even  admitting,  which 
we  do  not  decide,  that  the  State  has  the  right  to  sue  for  the  forfeiture  of 
the  charter  of  said  corporation;  it  is  also  clear  that  a  creditor  of  said 
company  has  the  same  right  under  the  law.  Aotof  1855,  No.  131,  sec  6. 
The  question  might  have  been  brought  up  before  us  in  another  form  and 
under  different  proceedings*  but  which  it  is  not  our  duty  to  suggest. 

Let  the  writ  of  prohibition  bo  set  aside  and  the  proceedings  be  <famMa*& 
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No.  1176.^MAxrTocmttciitOK9  and  her  husband,  Cottican,  v.  ,  so  ira 

Wegliam  B.  Raitjpp.  iity88 

The  mount  of  the  bond,  for  a  suspensive  appeal  from  an  order  of  seizure  and  sale,  must  be  one-half 

ottr  and  above  the  arooaut  actaalljr  due  aft  the  date  of  tbo  order. 
The  oonsenl  of  the  appellee  to  the  dismissal  ot  the  Appeal,  will  release  the  security  on  the  appeal  bond. 

APPEAL  from  the  District  Court,  Parish  of  Assumption,  Beauvais,  J. 
Milts  <&  LeBkmOf  for  plaintiffs  mad  appellees.      Carver  <g  8tm$t  and 
A.  P.  Lane,  for  defendant  and  appellant. 

Labauvb,  J.  On  the  21at  of  July,  1860,  the  plaintiff,  Mary  Tonrnillon, 
assisted  by  her  said  husband,  obtained  an  order  of  seizure  and  sale,  against 
Jnlien  Tonrnillon,  directing  the  sheriff  to  seise  and  sell  certain  property 
of  said  Jnlien  Tonrnillon,  to  satisfy  the  sum  of  $18,703  94,  with  interest 
at  eight  per  cent,  per  annum,  on  $5,000,  from  the  1st  of  April,  1858,  and 
on  $13,793  94,  from  ike  1st  of  April,  1859,  subject  to  a  credit  of  $1,000 
paid  on  the  12th  of  June,  1660;  and  the  further  sum  of  $13,793  94,  pay- 
able in  all  March,  1661,  and  bearing  interest  at  eight  per  cent,  per  annum' 
from  time  due. 

Jnlien  Tonrnillon,  the  debtor,  on  the  26th  ot  July,  1860,  took  a  suspen- 
sive appeal  to  this  Court,  from  said  order  of  seizure  and  sale,  and  gave 
an  appeal  bond  according  to  lav  for  the  sum  of  $36,000,  with  the  defen- 
dant, William  B*  Ratlin",  as  his  surety. 

On  the  31st  January,  1861,  the  appeal  was  dismissed  by  this  Court,  by 
the  following  decree: 

"On  motion  of  J.  BL  Ilaley,  Esq. ,  of  counsel  for  defendant  and  appellant 
in  this  case,  and  on  filing  the  annexed  consent  of  Mills  &  LeBIanc,  Esqs., 
of  counsel  for  plaintiffs  and  appellees,  it  is  ordered  that  the  appeal  in 
this  case  be  dismissed  at  the  costs  of  the  appellant" 

This  agreement  reads  thus: 

"It  is  hereby  agreed  that  the  transcript  filed  in  this  case  be  withdrawn 
as  filed  through  error." 

(Signed)  "  John  H.  Ilsle?,  for  appellant." 

(Signed)  ' '  MnAs  A  LbBlanc,  for  appellees. " 

This  suit  is  now  Wrought  against  the  defendant  as  surety  on  said  appeal 
bond. 

The  petition  alleges  that  the  plaintiff  obtained  an  order  of  seizure  and 
tale;  that  said  Jnlien  Tonrnillon  took  a  suspensive  appeal,  which  was 
dismissed,  the  whole  as  above  stated.  The  petition  further  states,  that 
a  writ  of  execution  issued  upon  said  judgment,  and  was  returned  unsatis- 
fied, as  appears  from  the  return  of  the  sheriff,  for  the  reason  that  said 
Tonrnillon,  since  said  appeal,  became  insolvent,  and  made  a  surrender  of 

his  property,  and  it  was  accepted  on  the 1861,  by  the  Court,  for  the 

benefit  of  his  creditors,  and  a  stay  of  proceedings  was  granted  against 
his  person  and  property.  That  the  appeal  bond  is  now  forfeited,  and 
petitioners  entitled  to  claim  payment  from  William  B.  Ratliff,  the  defen- 
dant and  surety  on  said  bond. 

The  petition  concludes  by  praying  accordingly  for  judgment  against 
the  defendant. 

The  answer  contains  a  general  denial,  admits  defendant's  signature  to 
the  said  bond,  hut  denies  specially  that  he  was  at  any  time  legally  bound 


180  SUPREME  COURT  OF  LOUISIANA, 

ToarnUloo  v.  Ratliff. 

as  surety  on  said  bond;  but  if  bound,  then  this  obligation  was  oondi* 
tional  and  never  became  absolute,  because  he  has  been  released  legally 
from  all  and  every  liability  thereon. 

He  prays  that  the  demand  of  the  plaintiffs  be  rejected  at  their  costs. 

The  District  Court,  after  hearing  the  evidence,  gave  judgment  for  plain- 
tiffs, and  the  defendant  took  this  appeaL 

The  defendant  urges  two  grounds  of  defence  in  this  Court: 

L  That  the  appeal  bond,  being  for  $35,000,  only,  was  insufficient  for  a 
suspensive  appeal,  and  did  not  suspend  execution;  and,  therefore,  defen- 
dant can  only  be  held  liable  as  if  the  appeal  asked  for  were  a  devolutive 
one. 

II.  That  the  appeal  was  withdrawn  by  the  appellant,  with  and  by  the 
consent  of  the  plaintiffs  and  appellees  in  that  case,  and  the  surety  on  the 
bond  was  released. 

1.  As  to  the  first  ground,  it  is  clear  that  the  appeal  bond  covered  by 
one  half  over  the  amount  actually  due,  at  the  time  the  order  of  seizure 
and  sale  was  granted,  and  suspended  execution;  the  amount,  not  then 
actually  due,  could  not  be  taken  into  consideration,  its  payment  was 
suspended  by  the  terms  agreed  upon  without  any  bond. 

2.  The  second  ground,  as  to  the  dismissal  of  the  appeal,  presents  more 
difficulty. 

This  ground  involves  a  question  of  interpretation  as  to  the  agreement 
upon  which  the  dismissal  of  the  appeal  is  founded. 

We  are  satisfied  that  the  Court  and  the  parties  took  this  agreement  as 
authorizing  the  dismissal  of  the  appeal,  and  the  Court  acted  accordingly; 
the  parties  are  presumed  to  have  been  in  Court,  and  to  have  acquiesced  in 
the  decree,  they  having  mode  no  objection,  this  agreement  having  been 
executed  in  that  manner,  and  acquiesced  in  by  the  parties,  we  presume 
that  this  was  the  intention  of  the  parties.     C.  C.  Art  1951. 

We  now  come  to  the  question,  whether  or  not,  the  dismissal  of  the 
appeal,  with  the  consent  of  the  appellee,  discharged  the  surety  on  the 
appeal  bond. 

The  condition  of  this  appeal  bond  is  as  follows: 

"  Now,  the  condition  of  this  obligation  is  such,  that  if  tha  said  appel- 
lant shall  prosecute  his  said  appeal,  and  satisfy  whatever  judgment  may 
be  rendered  against  him,  or  that  the  same  shall  be  satisfied  by  the  pro- 
ceeds of  the  sole  of  his  estate,  real  or  personal,  if  he  be  cast  in  his  appeal, 
then  this  obligation  to  be  null,  void  and  of  no  effect,  otherwise  that  the 
surety  be  liable  in  his  stead. " 

The  question  of  liability  of  the  surety  upon  the  bond,  must  be  tested 
under  the  dispositions  of  Art.  901,  Code  of  Practice,  reading  thus: 

"  When  the  Supreme  Court  once  has  jurisdiction  of  an  appeal,  whether 
by  transmission  of  the  record,  or  by  that  of  the  service  of  the  citation 
served  on  the  appellee,  it  cannot,  in  any  case,  permit  the  appellant  to  with* 
draw  his  appeal  without  the  consent  of  the  appellee,  and  the  cause  shall 
take  its  course,  whether  the  appellant  make  default  or  not" 

Now,  it  is  a  well-settled  rule  of  law,  that  all  laws  governing  certain  con- 
tracts, make  parts  of  such  contracts.  (12  M.  177;  12  An.  720.)  Following 
that  rule,  it  was  impliedly  understood  and  agreed  between  the  parties  to 
the  bond  of  appeal,  including  the  appellee,  as  a  kind  of  proviso,  that  after 
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the  Supreme  Court  had  jurisdiction  of  the  case,  the  appellant  "would  not 
be  bound  to  prosecute  his  appeal,  and  would  be  allowed  to  withdraw 
it,  if  he  obtained  the  consent,  to  that  effect,  of  the  appellee;  this  having- 
been  done  accordingly,  the  appellant  was  not  bound  to  prosecute  his 
appeal,  and  he  was  released  from  that  penal  obligation  by  the  appellee,  who 
cannot  now  with  good  grace,  say  to  the  surety:  Tonr  principal  has  broken' 
the  condition  of  the  bond  by  not  prosecuting  his  appeal,  and  you  must 
pay  me  the  penalty.  The  surety  can  reply  successfully :  You  have  by  your 
own  act  and  consent,  dispensed  and  relieved  the  principal  obligor  from 
that  prosecution  under  the  understanding  in  the  bond. 

We  are  of  opinion  that  the  defendant  has  been  discharged  as  surety  on 
the  bond,  by  the  act  of  the  appellee. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  reversed  and  annulled.  It  is  further  ordered  and  decreed,  that  judg- 
ment be  rendered  in  favor  of  defendant  and  appellant,  and  that  plaintiffs 
and  appellees  pay  costs  in  both  courts. ' 

lustra,  J.>  recused.— Rehearing  refused. 


No.  1566. — Juuen  Toubnillon  v.  His  Cbeditobs. 

By  the  act  of  the  Legislature  of  March  ICtb,  IMS,  the  Judge  of  the  District  Court  Is  empowered  finder 
certain  circumstances  to  authorize  the  sheriff  to  perform  the  duties  of  syndic  of  the  creditors  of 

IBSOrTSntS, 

The  doers*  of  tbe  Court  authorising  the  sheriff  to  perform  the  duties  of  syndic  is  an  appointment 

to  that  trust,  and  most  hare  its  effect,  until  reversed  on  appeal,  or  set  aside  by  direct  action  el 

nullity. 
When  the  sheriff  baa  been  designated  as  syndic  of  the  creditors  of  an  Insolvent  by  decree  of  tho 

Court,  no  other  person  can  be  appointed  until  the  appointment  of  the  sheriff  has  been  revoked 

or  annulled. 

APPEAL  from  the  District  Court,  Parish  of  Assumption,  Beauvais,  J. 
Benjamin,  Bonford  dt  Finney,  for  plaintiff.  Belcher  <&  Beatiy,  and 
Clarke  &  Bayne,  for  A.  Shiff,  appellant.  Gentile  &  Whittington,  for  E. 
Vives,  appellee. 

Hymax,  C.  J.  The  District  Judge  decreed  that  the  sheriff  of  the  parish 
of  Assumption  be  authorised  to  perform  the  duties  of  syndic  of  the  cre- 
ditors of  Julien  Tournillon,  an  insolvent. 

The  sheriff,  after  the  decree,  applied  for  and  obtained  an  order  of  Court, 
calling  a  meeting  of  the  creditors  of  the  insolvent,  to  deliberate  and 
decide  as  to  the  best  mode  of  disposing  of  the  property  surrendered  by 
the  insolvent. 

Arthur  Shiff,  a  creditor,  appeared  at  the  meeting  and  voted  that  a  sale 
for  cash  be  made  of  the  property,  and  also  voted  for  himself,  as  syndic. 
The  proceedings  of  the  meeting  having  been  filed  in  Court,  the  Bheriff 
opposed  the  homologation  of  that  part  of  the  proceedings  of  the  credi- 
tors at  the  meeting  that  voted  Shiff  syndic,  on  the  ground  that  he,  sheriff, 
was  syndic,  &c.  The  Court  in  homologating  the  proceedings,  rejected 
the  claim  of  Shiff  to  be  syndic,  and  confirmed  the  sheriff  in  the  office. 
Shiff  has  appealed. 

By  the  27th  section  of  an  act  entitled  "an  act  relative  to  a  voluntary 
surrender  of  property  and  mode  of  proceedings,  "approved  March  15, 1855, 


1 


183  SUPftEWBCXnJW  Or  LOUISIANA, 

Oeoper  ♦.  Thompson  et  als. 

the  Judge  was  empowered  under' certain  circumstances  to  authorize  the 
sheriff  to  perform  in  every  respect  the  functions  of  syndic  of  the  creditor! 
of  insolvents. 

The  decree  of  the  Court  authorizing  the  sheriff  to  perform  the  duties  of 
syndic  virtually  appointed  him  syndic.  No  appeal  has  been  taken  from 
this  judgment,  and  no  action  of  nullity  has  been  brought  to  annul  it  It 
must  stand  and  have  its  effect  until  reversed  by  appeal,  or  annulled  and 
set  aside  by  action  of  nullity. 

Sniff  has  not  asked  for  the  removal  of  the  sheriff  as  syndic,  but,  that 
he,  Shtff,  be  appointed  syndic. 

The  law  does  not  allow  the  appointment  of  a  syndic  when  there  is 
already  one,  and  when  there  are  no  steps  taken  to  remove  him. 

The  mistake  of  Sniff  was  in  supposing  that  there  was  no  representative 
of  the  creditors. 

Judgment  affirmed;  appellant  to  pay  costs  of  appeal 
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No.  1682.—  Edwabd  Coopkb  t>.  Thompson;  Adams  &  Thayer. 

The  loan  by  a  citizen  of  the  Confederacy,  so-celled,  upon  a  promissory  note  of  a  sum  in  sold,  to  a 
firm  within  the  Om/teterafe  lines,  in  Louisiana,  engaged  In  getting  supplies  from  territory  within 
the  Fedmral  lines,  at  the  instanoe  of  a  Confederate  officer,  also  a  member  of  the  firm,  for  and  to 
be  lent  to  another  Confederate  officer,  to  be  sent,  by  the  latter,  to  bis  family  te  Kefttaefey.  & 

not  illegal. 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  Ellis,  J. 
M(trr  c&  Foute  and  Wilson  <C  TJiompson,  for  plaintiff  and  appellee. 
McVea  <£  Hunter  and  E.  J.  EM$,  for  defendants  and  appellant. 

Reporter,  —The  connsel  for  plaintiff  cite  4  Washington,  464;  12  Wheat. 
559;  1  Paine  O.  C.  Reports,  166;  2  Wallace,  Brooks  vs.  Martin. 

They  also  quote  portions  of  the  testimony  of  the  plaintiff;  Cooper, 
which  we  prefer  to  give  in  full,  as  necessary  to  a  proper  understanding 
of  the  decision. 

Edwabd  Cooper,  plaintift,  sworn,  says: 

The  ($1,000,)  the  consideration  and  amount  of  the  note  sued  on,  was 
borrowed  from  me  by  Ashford  Addison.  No  one  borrowed  it  but  Mr.  A. 
Addison,  and  I  told  him  I  would  hold  him  responsible  in  gold.  I  took 
dinner  with  Mr.  Addison  on  the  day  the  money  was  loaned,  and  after  din- 
ner Mr.  Addison  stated  to  me  that  he  wanted  to  borrow  one  thousand 
dollars  in  gold,  for  a  specific  purpose;  that  he  could  get  it  at  almost  anr 
time,  but  he  wanted  it  immediately,  and  did  not  have  it;  and,  placing  hfe 
hand  upon  my  knee,  asked  me  if  I  could  let  him  hare  it.  I  told  him  yes. 
I  could,  provided,  he  would  return  it  back  in  the  same  or  in  gold;  he  said 
he  would  do  so.  He  and  I  then  went  in  a  buggy  to  Mr.  Thayer's,  and 
Mr.  Addison  stated  to  Mr.  Thayer  that  I  would  let  him  have  the  81,000 
in  gold,  and  proposed  to  Mr.  Thayer  to  go  after  it,  which  he  did,  and,  at 
my  sideboard,  I  loaned  or  counted  Mr.  Thayer  one  thousand  and  one 
dollars  in  gold.  Mr.  Addison  told  me  he  wanted  the  gold  for  himself, 
Mr.  Thompson  and  Mr.  Thayer;  and  Mr.  Thayer  gave  me  the  note  sued  on, 
and  signed  his  own  name,  that  of  Mr.  Thompson,  and  left  Mr.  Addison's 
name  out,  or  signed  the  note  sued  on,  and  annexed  to  the  petition  herein. 
I  asked  him  why  Mr.  Addison's  name  did  not  appear,  and  he  said  it  was 
understood  that  Mr.  Addison's  name  was  not  to  be  used,  but  that  he  was 
a  partner  of  the  concern.  Mr.  Thompson  and  Thayer  came  to  my  house 
first,  and  Mr.  Addison  came  next,  and,  in  the  Conversation  that  ensued 
between  us  all,  it  was  understood  that  Mv.  Addison  was  a  partner  in  the 
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concern,  Mr.  Addison  toiag  present.  At  the  time  the  money  was  loaned 
Mr.  Addison  stated  to  mo,  in  his  house,  that  if  he  could  get  one  thousand 
dollars  in  gold,  we  could  make  the  party  believe  we  were  the  moneyed 
men;  and  he  said  it  was  for  Mr.  Hodge,  and  the  "we"  referred  to, 
meant,  I  guess,  Thompson,  Adams  &  Thayer  and  himself,  or  the  concern. 

Ovssrcxamincd:  I  hod  other  dealings  with  the  firm,  getting  ont  goods 
and  supplies  for  them,  etc.,  but  no  dealings  after  the  gold  was  loaned,  I 
don't  thin*.  I  mean  by  supplies  bagging  and  rope,  whiskey,  perhaps, 
mediant*,  percussion-caps,  etc.  We  got  out  some  boots,  shoes,  etc.,  but 
lie  guns.  I  did  not  go  into  the  Yankee  lines  to  get  them;  they  were 
delivered  to  me  on  the  east  side  of  the  Amite  river.  I  guess,  of  course, 
they  come  from  New  Orleans,  Baton  Rouge,  or  where  such  things  eome 
from  now.  The  firm  was  engaged  in  buying  supplies  from  me,  and  bring- 
ing them  up  here  to  sell  again.  I  suppose  they  were  acting  for  the  Con- 
federate authorities.  It  was  so  understood.  I  was  acting  for  them.  I 
was  getting  the  supplies  for  them  and  paid  for  the  goods  myself,  and  then 
sold  them  to  the  firm,  as  well  as  to  any  other  parties  wishing  to  purchase. 
I  always  understood  the  firm  of  Thompson,  Adams  &  Thayer  was  acting 
for  the  Confederate  authorities.  Mr.  William  Sharp  and  I  were  partners 
in  getting  oat  the  supplies  and  goods  referred  to.  Mr.  Sharp  did  not  go 
into  the  Yankee  lines  to  get  goods  and  supplies,  neither  did  I.  Mr. 
Sharp  lived  in  four  miles  of  Baton  Bouge,  and  the  lines  were  between 
his  residence  and  that  place.  We  bought  supplies  away  below  Baton 
Bouge  on  the  river,  and  brought  them  np.  Sometimes,  we  bought  at  my 
place,  bat  purchased  all  of  them  on  the  east  side  the  Amite  river.  I 
knew  the  goods  were  blockade  goods,  and  bought  from  blockade 
runners.  We  used  to  be  paid  for  the  goods  in  cotton  to  be  delivered  to 
os  at  my  house,  or  any  other  point  on  the  Amite  river  designated.  The 
transactions  referred  to  were  continuous  and  extended  through  a  period 
of  several  months.  Mr.  Thayer  did  not  say,  when  he  came  after  the 
gold,  what  use  it  was  for;  he  said  Mr.  Addison  would  pay  it  back  any 
time.  The  firm  delivered  mo  thirty-six  or  forty-six  bales  of  cotton;, 
can't  say  exactly  how  much  or  how  many  bales;  nor  when,  whether 
before  or  after  the  date  of  the  note  sued  on.  Mr.  Addison  told  me  the 
gold  was  for  General  Hodge,  who  was,  I  think,  at  the  time,  commanding 
the  military  district  of  country.  I  mean  this  Confederate  military  district. 
Mr.  Addison  said  he  wanted  the  gold  for  General  Hodge,  who  wanted  it 
for  his  family;  that  with  it  he  could  use  General  Hodge,  and  make  a  big 
thing  of  it.  He  said  General  Hodge's  family  were  in  Kentucky.  I  was, 
by  this  time,  tired  out  trading  with  the  firm  of  Thompson,  Adams  & 
Thayer.  Don't  know  what  he,  Addison,  meant  by  a  "  big  thing  of  it." 
I  understood  Addison  was  acting  as  Confederate  quarter-master  at  the 
time  of  the  transactions  referred  to,  and  the  loan  of  the  gold.  I  was 
engaged  in  getting  out  military  supplies,  some  of  which  I  delivered  to 
Thompson,  Adams  &  Thayer,  but  most  of  them  to  James  Clark,  who  was 
their  clerk.  The  goods  and  supplies  were  brought  out  by  different 
parties.  X  never  sent  an  order  to  Baton  Bongo  for  supplies.  I 
sometimes  told  parties  bringing  out  supplies  what  kind  of  things  I 
wanted. 

U'chuf,  rcsmned:  The  Federal  lines  were  not  on  the  east  side  of  the 
Amite  river.  Mr.  Sharp  was  not  interested  in  the  gold  loaned  to 
Addison,  and  had  nothing  to  do  with  it  It  was  my  individual  and 
private  transaction. 

The  goods  and  supplies  referred  to  were  found  and  bought  by  me  on 
the  east  side  of  the  Amite  river.  I  made  no  orders  for  goods  and 
supplies  to  be  brought  out,  but,  sometimes,  when  I  would  meet  one  of 
those  men,  I  would  tell  them  to  bring  out  such  things  as  I  wanted;  but 
I  seldom  ever  heard  from  them  afterwards,  as  about  one  trip  was  all 
they  could  ever  moke.  I  did  not  sell  those  goods  particularly  to  this  firm, 
bat  to  all  who  wanted  them.  Sold  a  good  deal  to  said  firm,  as  it  was  my 
largest  customer,.  I  made  demand  of  Mr.  Addison  for  payment  of  the 
note  sued  on,  but  be  never  paid  it 
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Edward  Cooper,  readied,  says:  I  mean,  when  I  use  the  expression,  oat 
of  the  lines,  that  whenever  I  could  get  goods  that  came  from  New 
Orleans,  Baton  Rouge,  or  across  the  Lake,  and  they  were  delivered  on  the 
east  side  of  the  Amite  River,  I  would  buy  them.  That  is  what  I  mean 
by-  getting  them  out  of  the  lines. 

Cross-examined:  The  cotton  obtained  from  the  firm,  thirty-six  or  forty- 
six  bales,  referred  to,  was  put  at  thirty-five  cents  per  pound.  I  bought 
goods  and  supplies  for  the  firm  specially,  but  I  sold  to  other  parties.  The 
firm  was  my  largest  customer.  I  sold  goods  to  Mr.  Williams  and  Mr. 
Davis,  but  the  firm  purchased  most,  I  think.  I  purchased  some  goods 
at  my  place,  some  twenty  miles  f  ntber  down,  but  all  in  Livingston  parish, 
east  of  the  river.     My  place  is  forty-five  miles  below  here. 

The  counsel  for  defendant  cite  1  An.  178;  Boatner  v.  Yarborough,  12 
An;  249,  5L.  R  122,  4  Rob.  140. 


Ho  well,  J.     This  suit  is  brought  on  the  following  instrument: 
"  $1001  00.  One  day  after  date  we  or  either  of  us  promise  to  pay 

E.  Cooper,  or  order,  one  thousand  and  one  dollars,  in  gold,  the  same 
having  been  borrowed  from  him." 

'•September  4th,  18G4."  (Signed)  "Thompson,  Adams  &  Thayer." 
It  is  alleged  that  said  firm  is  a  commercial  firm,  and  compossed  of  D. 
W.  Thompson,  A.  Addison,  W.  R  Adams  and  Jasper  Thayer,  and  that 
the  said  sum  of  money  was  loaned  at  the  special  request  of  the  said 
Addison,  who  has  appealed  from  a  judgment  against  him  alone.  His 
defence  is,  that  the  money  was  borrowed  to  be  used,  to  the  knowledge  of 
the  plaintiff,  in  the  business  of  blockade-running,  then  carried  on  by 
defendants. 

The  proof  is  satisfactory  that  appellant  effected  the  loan  for  the  purpose 
of  lending  it  again  to  the  Confederate  General,  then  in  command  of 
that  district,  for  a  private  use,  and  that  this  act  of  accommodation 
would,  in  the  opinion  of  appellant,  result  to  the  advantage  of  said  firm  in 
their  operations;  that  the  plaintiff  loaned  it  specially  on  the  credit  of  the 
appellant  and  Thompson,  two  of  the  members  of  the  firm,  and  that 
Addison  promised  to  return  the  amount  in  gold.  The  operations  of  the 
firm  were  undoubtedly  illicit,  but,  we  think,  the  liability  of  the  appellant 
for  this  loan  is  not  affected  or  destroyed  by  the  character  of  the  firm's 
business,  as  the  transaction  with  plaintiff  was  outside  of  that  business,  and 
was  not  in  itself  illegal  The  expectation  of  advantage  or  favor  entertained 
by  the  appellant  does  not  appear  to  have  been  a  motive  or  object  on  the 
part  of  plaintiff  in  making  the  loan,  and  there  is  nothing  to  show  that  he 
expected  the  money  to  be  used  illegally,  or  that  it  was  so  used. 

Judgment  affirmed,  with  costs. 


Petition  for  a  Rehearing,  by  Race,  Foster  &  E.  T.  Merrick, — The  petition 
of  rehearing  of  Ashford  Addison  respectfully  represents,  that  he  thinks 
the  judgment  pronounced  against  him  erroneous  for  the  reasons  which 
follow: 

It  may  be  laid  down  as  a  rule,  under  the  statute  which  admits  parties 
to  recover  upon  their  own  testimony,  that,  where  they  place  themselves 
on  the  stand  as  witnesses,  their  testimony  should,  like  their  pleadings,  be 
construed  against  themselves.  '  For  men,  testifying  under  the  strong  bias 
of  interest,  will  state  their  cases  as  favorably  as  possible  for  themselves. 
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Taking  plaintiffs  testimony,  we  think  we  may  assert  that  it  clearly 
appears: 

1st  That  Thompson,  Adams  &  Thayer  were  employed  as  contractors 
to  get  out,  for  the  use  of  the  Confederate  service,  from  and  through  the 
Federal  lines,  supplies  and  munitions  of  war.     That  was  their  business. 

2d.  That  the  plaintiff,  at  the  time  the  money  was  lent,  was  engaged  in 
getting  oat  such  supplies  for  these  said  Confederate  contractors. 

3d.  Ashford  Addison  was  an  officer  in  the  Confederate  service,  assisting 
in  getting  out  snch  military  supplies,  and  interested  in  the  profits  of 
such  unlawful  business. 

4th.  General  Hodge,  who  was  to  get  the  gold,  was  in  the  Confederate 
service,  and  commanding  at  that  post  where  the  gold  was  lent;  and, 
taking  plaintiff's  own  version  of  the  affair,  he,  plaintiff,  loaned  the  money 
to  Atfbford  Addison,  who  was  engaged  in  this  unlawful  and  treasonable 
business  to  enable  him  to  make  "a  big  thing"  by  the  influence  it  would 
give  him  with  the  Confederate  General  Hodge,  who  commanded  the  dis- 
trict, and  who  desired  the  gold  to  send  to  his  family. 

5th.  The  plaintiff  took  the  note  of  Thompson,  Adams  &  Thayer  without 
Addison's  signature  to  the  same.  The  loan  was,  therefore,  to  the  part- 
nership formed  for  this  illegal  business  as  well  as  to  Addison,  and  so  the 
nut  is  brought. 

6th.  After  or  about  the  time  of  loaning  the  money  to  the  firm,  Cooper 
received  either  forty-six  or  thirty-six  bales  of  cotton,  at  thirty-five  cents 
per  pound,  worth,  taking  the  medium,  say  forty-one  bales,  66,742,  ac- 
cording to  his  own  statement. 

In  proof  of  the  above  propositions  let  us  examine  the  plaintiff's  own 
testimony.  He  says,  on  page  23,  "  Mr.  Addison  told  him  he  wanted  the 
gold  for  himself,  Mr.  Thompson  and  Mr.  Thayer;  and  Mr.  Thayer  gave 
Sim  the  note  sued  on,  and  signed  his  own  name,  that  of  Mr.  Thompson, 
sod  left  Mr.  Addison's  name  out."  His  name  was  left  out  because  it  was 
understood  that  his  name  was  not  to  be  used,  but  that  he  was  a  partner* 
*  *  *  Addison  "said  if  he  could  get  one  thousand  dollars  in  gold, 
we  could  make  the  party  believe  we  were  the  moneyed  men;  and  he  said 
it  was  for  Mr.  Hodge,  and  the  we,  referred  to,  meant,  I  guess,  Thomp- 
son, Adams,  Thayer  and  himself,  or  the  concern."  Cooper's  Testimony, 
pages  23  and  24. 

This  shows  clearly  that  the  gold  was  lent  for Hie  firm  engaged  in  getting 
out  the  stores.  He  then  proceeds  to  say,  (page  24,)  "I  had  other  deal- 
ings with  the  firm,  getting  out  goods  and  supplies  for  them,  but  had  no 
dealings  after  the  gold  was  loaned,  I  don't  think.  I  mean,  by  supplies, 
bagging  and  rope,  whiskey,  perhaps,  medicines,  percussion-caps,  etc. 
We  got  oat  boots  and  shoes,  but  no  guns." 

Again:  "The  firm  was  engaged  in  buying  supplies  from  me,  and 
bringing  them  up  here  to  sell  again.  I  suppose  they  were  acting  for  the 
Confederate  authorities.  It  was  so  understood.  I  was  acting  for  them. 
I  was  getting  the  supplies  for  them,  and  paid  for  the  goods  myself,  and 
then  sold  to  the  firm,  as  well  as  to  any  other  parties  wishing  to  purchase. 
I  always  understood  the  firm  of  Thompson,  Adams  &  Thayer  was  acting 
for  the  Confederate  authorities.      *     *     *     Page  25. 

"We  bought  supplies  away  below  Baton  Rouge,  on  the  river,  and 
brought  them  up.  Sometimes,  we  bought  at  my  place,  but  purchased 
all  of  them  on  the  east  side  of  Amite  river.  I  knew  the  goods  were 
blockade  goods  and  bought  of  blockade  runners."    Page  25. 

"The  firm  delivered  me  thirty-six  or  forty-six  bales  of  cotton;  can't 
■ay  exactly  how  much  or  how  many  bales;  nor  when,  whether  before  or 
after  the  date  of  the  note  sued  on. 

"Mr.  Addison  told  me  the  gold  was  for  General  Hodge,  who  was,  I 
think,  commanding  this  military  district.  I  mean  Confederate  military 
district.  Mr.  Addison  said  he  wanted  the  gold  for  General  Hodge,  who 
wanted  it  for  his  family;  that  with  it  he  could  use  General  Hodge,  and 
make  a  big  thing  out  of  it  He  said  General  Hodge's  family  were  in 
Kentucky^  Page  26. 
24 
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Now,  coupling  this  expression,  with  what  plaintiff  says,  on  pages  23 
and  24,  that  Addison  said  "if  he  could  get  one  thousand  dollars  in  gold, 
we  could  make  the  party  believe  we  were  the  moneyed  men,"  elc,  and  it 
is  manifest,  the  big  thing  was  the  anticipated  success  in  getting  supplies 
for  the  Confederate  army,  with  an  immediate  profit  to  the  firm. 

He  says,  he  was  acting  for  the  firm,  in  defeating  the  blockade  esta-  » 
blished  by  the  Government  of  the  United  States,  and  employed  in  getting 
out  these  contraband  goods.  In  other  words,  all  parties  were  actively 
engaged  in  evading  the  blockade  established  by  the  Government  of  the 
United  States,  and  turning  their  re.^ources  into  means  of  defence  against 
the  Government  of  the  United  States.  It  was,  in  other  words,  active  war 
against  the  Government  of  the  United  States,  and  no  one,  we  think,  can 
doubt,  when  we  consider  the  object  both  of  plaintiff  and  the  firm,  and 
of  Maj.  Addison,  Confederate  States  Quarter-master,  and  Confederate 
Generals  Taylor  and  Hodge,  what  business  was  to  be  advanced  by  "the 
big  thing." 

The  principle  to  be  decided  in  this  cose  is  so  important,  that  we  trust 
the  Court  will  have  patience  with  us  while  we  examine  the  case  still 
further. 

To  escape  the  inevitable  consequences  upon  his  case,  of  a  simple  loan 
to  the  firm,  knowing,  as  plaintiff  did,  its  aim  and  purposes,  he  has  re- 
sorted to  the  expedient  of  showing  that  this  particular  money  was  not 
intended  for  the  firm,  though  lent  to  it,  but  was  intended  for  a  »•  Confed- 
erate Quarter-master  Addison  to  send  to  Confederate  General  Hodge  to 
send  to  his  family  in  Kentucky. 

The  question  is  not  now  between  Confederate  and  Confederate,  and 
what  in  a  state  of  nature  might  be  deemed  just  between  them,  but  it  is 
a  question  to  be  decided  by  the  laws  of  the  United  States— viewing  the 
war  as  a  rebellion  on  the  part  of  the  Confederates  against  the  Govern- 
ment. Piincipal  and  agent,  major  and  general,  in  violating  the  blockade, 
strengthening  the  Confederacy  and  resisting  the  arms  of  the  United 
States,  were  all  acting  unlawfully  and  in  rebellion,  if  not  treasonably 
according  to  the  laws  this  Honorable  Court  administers. 

It  is  not,  (so  considered,)  a  case  of  neutrals  selling  contraband  goods, 
but  it  is  of  subjects,  not  only  giving  aid  and  comfort  to  the  enemy,  but 
actively  engaged  in  rebellion  themselves,  procuring  boots,  shoes,  percus- 
sion-caps, medicines,  etc. ,  for  the  rebels. 

Assume,  therefore,  that  the  money  was  lent  to  the  firm,  or  Quarter- 
master Addison,  to  be  lent  to  the  Confederate  General  Hodge,  to  send  to 
his  family,  can  this  view  of  the  case  be  maintained  as  legal  under  oar 
law?  Did  not  the  obtaining  of  the  gold  by  General  Hodge  give  him  great 
aid  and  comfort?  Was  it  not  a  very  comfortable  thing  to  know,  while  he 
was  battling  for  the  Confederacy,  his  wife  was  safe  at  home  in  Kentucky 
with  plenty  of  gold  for  her  wants?  Would  it  not  have  greatly  cheered 
the  ragged  soldiers  who  followed  Jackson  and  Lee  and  Taylor  and  John- 
ston in  their  dreadful  marches  and  battles,  if  gold  could  have  been  lent 
them  for  their  wives  and  little  ones  at  home?  Would  not  desertions  in 
the  Confederate  army  have  ceased?  Wo  aid  not  the  exertions  of  the 
soldiers  have  been  redoubled,  and  would  the  war  have  ended  as  soon  as 
it  did? 

The  furnishing  of  money  to  the  enemy  is  the  giving  him  aid  and  com- 
fort, as  it  is  well  said  by  writers  on  the  subject.  Cooper  knew  his  money 
was  to  be  given  to  a  Confederate  general  to  aid  him  in  sending  money 
home  to  his  family,  for  whom  he  was  bound  to  provide,  and  comfort  him 
by  the  knowledge  that  his  family  were  not  in  want,  and  that  instead  of 
going  home  to  provide  for  them,  he  could  remain  in  the  field  and  at  the 
front. 

This  was  not  merely  against  the  policy  of  the  law,  but  it  was  in  its 
nature  treasonable.  Wharton  says:  *•  Therefore,  if  citizens  of  the 
United  States  join  public  enemies  in  acts  of  hostility  against  this  coun- 
try, or  even  against  its  allies,  or  deliver  up  its  castles,  forts,  or  ships  of 
war,  to  its  enemies  through  treachery,  or  in  combination  with  them;  or 
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raise  troops  for  the  enemy,  or  supply  them  with  money,  arms  or  intelli* 
gence,  although  such  money,  intelligence,  etc,,  be  intercepted,  and  never 
reach  them:  all  these  are  cases  of  adhering  to  the  enemies  of  the  United 
States,  and  the  parties  guilty  of  high  treason  under  the  Federal  Constitu- 
tion."   Wharton's  Crim.  Law,  ed.  1852,  p.  580. 

The  law  does  not  regard  the  pretense  under  which  the  money  is  furn- 
ished: all  things  which  the  enemy  can  use  must  be  withheld  from  him. 
It  was  unlawful  to  feed  General  Hodge,  harbor  him  for  an  hour,  or  enter- 
tain him  in  one's  house,  or  to  loan  him  a  horse  while  his  business  was 
making  war  on  the  United  States,  and  in  like  manner  was  it  unlawful  to 
supply  him  with  gold  for  his  necessities,  or  for  any  purpose  whatever; 
for,  if  the  enemy  could  lawfully  take  gold  under  any  pretense,  there 
would  be  no  end  to  pretenses,  and  all  things  would  become  lawful.  Every 
Confederate  soldier  would  have  had  some  prepense- to  get  gold,  if  they  had 
been  near  the  points  where  gold  came  through  the  lines,  and  blockade 
runners  had  been  so  facile  and  convenient  as  the  plaintiff  was  to  Major 
Addison  and  General  Hodge  of  the  Confederate  service. 

It  may  do  as  declamation  to  say,  that  there  was  no  harm  in  assisting 
Mrs.  Hodge:  .she  was  not  in  the  rebel  army,  and  it  was  only  charity  to 
help  her.  The  money  was  not  lent  to  her,  nor  did  she  ever  receive  one 
dollar  of  it,  as  we  are  able  to  show,  and  should  have  done,  if  we  could 
have  anticipated  what  the  plaintiff  would  swear  to.  The  money  was  bor- 
rowed for  General  Hodge  under  the  pretense  that  it  was  to  be  sent  to  his 
family,  it  seems.  It  was  for  him.  and  thus  unlawful.  It  would  be  equally 
so,  if  lent  to  Ashford  Addison,  Confederate  quarter-master,  while  in  the 
service  of  the  Confederacy,  or  the  firm  of  Confederate  contractors.  Is 
it  unlawful  to  harbor  or  feed  a  Confederate  soldier,  and  lawful  to  lend 
gold  to  a  Confederate  quarter-master,  whose  business  was  evading  a 
blockade  and  supplying  the  Confederate  army? 

It  was,  also,  equally  unlawful  to  lend  the  firm  of  Thompson,  Adams  & 
Thayer  money,  knowing  their  business.  See  Milne  v.  Davidson,  5  N.  8. 
409,  where  a  lease  was  declared  unlawful,  because  the  lessor  knew  the 
building  was  intended  to  be  used  as  a  hospital  in  a  district  of  the  city 
prohibited  by  the  ordinance.  See  also,  Mnlhoilan  v.  Voorhies,  3  N.  S.  46; 
17  L.  R.  118;  Davis  v.  Caldwell,  2  Rob.  271;  McHatton  v.  Pratt,  11  An. 
p.  264;  Schmidt  v.  Barker,  17  An.  264. 

It  now  remains  to  examine  the  authorities  cited  by  appellees'  counsel. 

The  case  in  1  Paine's  C.  C.  Reports,  166,  United  States  v.  Barker,  is  in 
direct  conflict  with  the  authorities,  and  it  seems  to  be  so  considered  by 
the  Judge.  But,  if  it  were  not,  it  has  no  affinity  with  this  case.  Drawing 
a  bill  of  exchange,  without  concert  with  an  alien  enemy,  is  a  very  different 
thing  from  the  actual  furnishing  of  gold  to  an  enemy  in  service  and  under 
arms.  In  the  case  United  Stales  v.  Barker,  12  Wheaton,  560,  the  bills  of 
exchange  were  drawn  for  the  Government,  and  there  was  only  a  question 
of  diligence.  It  is  not  the  same  case  as  the  preceding;  the  first  was  in 
New  York,  the  other  from  Pennsylvania. 

The  case  in  Wallace,  (Brooke  v.  MarHn,  2  Wallace,  80 ,]  was  on  the  equi- 
ty side,  where  the  rules  are  leas  rigid  than  at  law;  and  there  it  was  simply 
held  that  as  between  partners,  where  illegal  gains,  malum  prohibitum  had 
been  invested  in  other  property,  the  Court  would  not  refuse  its  assistance 
on  that  ground.  It  was  not  like  the  case  of  the  Highwayman  in  chan- 
cery, for  the  division  of  gains  upon  Hounslaw  Heath,  where  the  unlawful 
gain  itself  was  to  be  divided.  It  was  a  mere  illegality,  not  malum  in  se, 
and  the  proceeds  had  lost  their  idenity  and  character  by  reinvestments. 

In  Pratt  v.  McHatton,  12  An.  264,  a  partner  was  not  allowed  to  charge 
his  co-partner  for  illegal  hire  of  convicts.  And  such  would  no  doubt  have 
been  the  decision  of  the  United  States  Supreme  Court  on  a  similar  ques- 
tion, as  there  had  been  no  reinvestment,  and  the  partner  demanded  of 
the  Court  to  allow  him  credit  on  the  account,  fox  the  gain  made  by  his 
unlawful  act. 

But,  in  the  case  at  bar,  the  plaintiff  demands  restitution  for  money 
advanced  by  him  to  enemies  in  arms  against  the  Government  of  the 
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United  States,  when  the  mere  giving  them  food  and  shelter,  would  have 
been  in  the  eye  of  the  law  a  treasonable  act.     See  17  An.  p.  264. 

Taking  the  law  as  our  guide,  and  setting  aside  the  declamation  with 
which  the  defendant,  Addison,  has  been  so  fiercely  assailed;  and  it  is 
difficult  to  believe  that  this  Court  will,  on  a  review  of  the  authorities, 
sustain  the  proposition  that  it  is  lawful,  knowingly,  to  lend  gold  to  a  firm 
engaged  in  supplying  the  enemies  of  the  Government  with  the  means  of 
operation,  to  be  lent  by  them  to  an  officer  in  the  same  service,  under  the 
pretense  that  he  desires  the  money  to  be  sent  to  his  family. 

Again,  the  plaintiff  admits  he  received  thirty -six  or  forty-six  bales  cotton 
worth,  calculating  by  his  own  data,  $6, 742.  While  his  memory  is  so  precise 
about  the  gold,  it  is,  it  must  be  confessed,  a  little  obtuse  about  the  cotton. 
But  it  was  received  about  the  same  time  the  gold  was  paid.  This  proof 
is  in  the  record  without  objection,  and  Cooper  fixes  the  price  of  the  cot- 
ton, (p.  31, J  at  thirty-five  cents.  Now,  is  it  just  that  he  should  have  the 
benefit  of  tne  cotton  without  allowing  a  credit  for  it  If  his  testimony  is 
good  to  prove  the  debt,  it  ought  also  to  be  good  to  discharge  it  If  the 
Court  can  consider  the  contract  for  the  gold,  it  can,  in  like  manner,  con- 
sider the  cotton  received  by  plaintiff  which  discharges  the  same. 

Maj.  Addison,  the  defendant,  was  captured  about  the  time  the  note  was 
given,  or  previously,  and  confined  in  a  Northern  prison  until  the  close  of 
the  war.  He  was,  therefore,  unable  to  prepare  the  case  so  thoroughly  as 
ho  can  now  do  since  he  has  learned  from  the  plaintiff's  testimony,  by 
which  he  was  surprised  on  the  trial,  the  nature  of  the  same. 

In  conclusion,  we  remark,  the  difference  between  this  case,  and  an 
ordinary  case,  (where  assistance  has  been  rendered  a  criminal,  such  as  a 
thief,  or  a  perjurer,  or  a  murderer  even,)  consists  in  this,  that  it  is  not 
unlawful  to  assist  such  persons  or  their  families,  so  you  do  not  make  your- 
self an  accessory  after  the  fact,  while  it  is  unlawful  to  assist  or  give  aid 
or  comfort  to  rebels,  or  enemies  in  arms  against  the  Government.  What 
is  lawful  in  the  one  case,  is  unlawful  in  the  other. 

The  principle  involved  in  this  case  is  so  important  that  we  are  unable 
to  do  it  full  justice  in  this  petition.  Wherefore,  the  appellant,  by  his 
counsel,  prays  that  the  judgment  rendered  by  your  Honorable  Court  may 
be  set  aside;  that  the  judgment  of  the  lower  court  be  reversed,  and  a 
final  judgment  be  rendered  in  favor  of  appellant,  or  that  a  new  trial  be 
awarded  him,  and  for  such  other  relief  as  to  Your  Honors  shall  seem 
right 

Rehearing  refused. 

Ho.  1662.— Wm,  White,  Administrator,  et  al.,  v.  T.  W.Bikd.— S.  P. 
Greves,  Garnishee. 

The  act  of  the  Legislature  of  1839,  providing  that  no  attorney  or  counsellor  at  for  thill  give  evidence 

of  any  thing  that  has  been  confided  to  him  by  his  client,  without  the  consent  of  such  client,  can- 
not be  construed  to  exempt  or  shield  the  property  ot  the  client  in  the  hands  of  the  attorney  from 
the  pursuit  of  his  creditors. 

The  garnishee  may  be  excused  from  answering  any  partionlar  interrogatory,  if  he  declare,  on  oath, 
that  he  cannot  answer  the  same  without  disclosing  matters  confided  to  him  by  his  client,  or  advise 
given  his  client  concerning  the  business  about  which  he  is  retained. 

Where  an  attorney-at-law  has  in  his  possession  for  collection,  as  shown  by  his  answers  to  interrogato- 
ries,  promissory  note*  owned  in  part  by  the  judgment  debtor  of  the  plaintiff,  the  interest  which 
tbe  defendant  has  may  be  seised  in  the  hands  of  the  garnishee,  and  sold  for  the  benefit  of  the 
judgment  creditors:  after  notice  to  the  garnishee  he  can  do  no  act  to  the  prejudice)  of  the  attain* 
creditor. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  J. 
Barrow  &  Pope,  for  plaintiffs  and  appellees.      Dunn  <£  Herrom  and 
&  P.  Grevest  for  defendants  and  appellants* 
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Howell,  J.  This  is  a  proceeding  by  garnishment,  under  the  act  of 
1839,  in  which  the  garnishee  excepts  to  the  right  of  the  judgment 
creditors  "to  compel  him  to  disclose  any  matters  committed  to  him  as 
an  attorney-at-law  by  his  clients,  or  as  to  facts  within  his  knowledge 
confided  to  him  by  his  clients,  or  evidence  of  debt  committed  to  him  for 
collection  or  compromise/'  and  contends  that  because  other  parties  than 
the  judgment  debtor  are  interested  in  the  property  in  his  hands,  it  cannot 
be  delivered  to  the  sheriff  in  this  proceeding  to  be  sold. 

The  tenor  and  object  of  the  interrogatories  are  to  ascertain  if  the 
garnishee,  who  is  an  attorney-at-law,  is  indebted,  or  has  in  control, 
directly  or  indirectly,  any  property,  rights  or  credits  belonging  to  the 
defendant,  and  whether  or  not  the  same  is  sufficient  to  satisfy  the 
judgments  of  plaintiffs.  The  law  invoked  by  the  garnishee  relates  to  the 
subject  of  proof,  and  declares  that  "no  attorney  or  counsellor  at  law 
shall  give  evidence  of  any  thing  that  has  been  confided  to  him  by  big 
client,  without  the  consent  of  such  client;'' but  it  cannot,  in  our  opi- 
nion, be  construed  to  exempt  or  shield  the  property  of  the  client,  in  the 
hands  of  his  attorney,  from  the  pursuit  of  his  creditors.  As  held 
however,  in  the  case  of  SJiaughnessy  v.  Fogg,  15  An.  330,  the  garnishee 
may  be  excused  from  answering  any  particular  interrogatory,  if  he 
declare  on  oath  that  he  cannot  answer  the  same  without  disclosing 
matters  confided  to  him  by  his  client,  or  advice  given  by  him  to  his 
client,  concerning  the  business  about  which  he  is  retained.  But  we  find 
nothing  in  the  interrogatories,  propounded  in  this  case,  to  which  this 
principle  will  apply;  and  besides,  the  garnishee  has  made  no  such  oath. 
His  exceptions  were  properly  overruled. 

How  the  seizure  in  this  case  is  to  be  effected,  is  another  and  more 
difficult  question.  The  statute  is  express  in  directing  the  property,  in  the 
hands  of  the  garnishee,  to  be  forthwith  dolivered  to  the  sheriff.  But  the 
answers  show  that  the  property  consists  of  notes  owned  jointly  by  the 
defendant  and  two  other  parties  not  sued,  for  all  of  whom  the  garnishee 
holds  as  attorney-at-law.  The  lower  court  ordered  the  notes  to  be 
delivered  to  the  sheriff  to  sell  the  interest  of  the  defendant  therein,  and 
apply  the  proceeds  to  the  payment  of  plaintiffs'  judgments.  Of  this 
order  the  garnishee  and  the  joint  owners  of  the  notes  complain;  and,  we 
think,  with  good  reason.  The  defendant  owns  only  an  undivided 
interest  in  the  notes,  and  there  was  no  authority  for  divesting  his  co- 
owners  of  the  possession  and  control  of  their  property.  (See  4  N.  S.  416.) 
The  interest  of  the  debtor  in  the  notes,  being  incorporeal  and  intangible, 
could  not  be  delivered.    The  law  does  not  require  an  impossibility. 

As  said  in  the  case  in  4  N.  S.,  just  cited,  whatever  may  be  the  right  of 
the  defendant  in  the  notes  may  be  a  fair  object  of  sale  or  execution,  with- 
out disturbing  the  rights  of  the  holders  and  other  owners;  and  the  garn- 
ishment process,  in  our  opinion,  sufficiently  restrains  the  garnishee,  and 
secures  the  rights  of  all  parties  that  may  be  interested.  We  conclude, 
therefore,  that  the  Court  a  qua  erred  in  ordering  the  notes  to  be  delivered 
to  the  sheriff,  and  that  the  rights  of  the  defendant  in  them  may  be  sold, 
while  they  are  in  the  garnishee's  hands,  who,  after  notice,  can  do  no  act 
to  prejudice  the  seizing  creditor. 

There  is  no  cause  for  holding  the  garnishee  personally  responsible  to 
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plaintiffs,  as  urged  in  the  brief.  ,  He  does  not  evince  ajiy  desire  to  evade 
answering  in  order  to  screen  the  defendant,  but  to  protect  the  rights  of 
those  not  before  the  court,  who  had  employed  him,  and  his  own  privileges 
as  an  attorney- at- law,  as  he  understood  them.  We  think,  tinder  the  cir- 
cumstances, the  Judge  did  not  exercise  an  illegal  discretion  in  allowing  a 
delay  of  twenty-four  hours  to  draw  up  his  answers. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  it  is  now  adjudged  and  decreed  that  plaintiffs*  seizure  of  the  rights, 
credits  and  interest  of  the  defendant,  T.  W.  Bird,  in  the  notes  and  evi- 
dences of  debt  in  the  hands  of  S.  P.  Greves,  garnishee,  asset  forth  in  his 
answers  to  interrogatories  filed  in  this  proceeding,  on  6th  July,  1867,  be 
sustained,  and  that  the  sheriff  be  ordered  to  sell  the  said  right,  title  and 
interest  of  the  said  defendant  in  said  notes  and  evidences  of  debt,  and 
apply  the  proceeds  to  the  payment  of  plain  tine'  judgments,  as  set  forth  in 
their  pleadings  to- wit:  one  in  favor  of  Wm.  White,  administrator  in  suit  of 
himself  v.  T.  W.  Bird,  personally  and  as  testamentary  executor,  No.  1897 
of  date  the  20th  July,  1866,  and  one  in  favor  of  N.  W.  Pope,  in  suit  of 
Dr.  J.  A.  Landry  v.  T.  W.  Bird,  No.  1840,  of  date  the  20th  July,  1867; 
costs  of  the  lower  court  to  be  paid  by  defendant,  and  those  of  appeal  to 
be  paid  by  plaintiffs  and  appellees. 


No.  1683.— John  Abmstkong  t>.  John.  M.  Bach. 

Where  a  party  leases  a  house  in  the  city  of  New  Orleans  for  a  fixed  period  of  time,  and  executes  hk 
notes  for  the  rent,  and  continues  to  occupy  the  promises  after  the  lease  ha*  expired,  without 
giving  notice  to  the  lessor,  he  will  be  considered  as  continuing  the  lease  from  month  to  month, 
and  becomes  responsible  for  the  rents  at  the  rates  mentioned  in  the  lease. 

Where  a  lessee  places  the  house  containing  his  furniture  in  charge  and  possession  of  hie  servant*  be 
will  be  considered  as  the  occupant  and  possessor  of  the  buildings  and  premises  through  his  ser- 
vant, and  he  is  responsible  to  the  lessor  for  the  rent  during  the  time  that  his  servant  is  is 


APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  Ellis,  J. 
0.  P.  Amacker,  for  plaintiff  and  appellant.      T.   C.    W.  Mis,  for 
defendant  and  appellee. 

Howell,  J.  The  plaintiff  alleges  that  on  the  23d  of  September,  1861, 
he  leased  a  dwelling-house  in  New  Orleans,  to  the  defendant  for  one  year  at 
$500,  for  which  the  latter  gave  his  notes  payable  quarterly;  that  the  defen- 
dant held  possession  of  the  premises  until  1st  February,  1864,  and  that 
he  owes  the  notes  given  for  the  rent  of  the  two  last  quarters,  and  rent  at 
the  same  rate  for  the  time  he  held  possession  after  the  expiration  of  the 
written  lease.  The  defendant  admits  signing  the  lease,  and  his  occupa- 
tion of  the  dwelling  up  to  the  26th  April,  1862,  for  which  he  has  paid  in 
full,  and  denies  all  other  allegations;  ha  avers  that  for  his  personal  safety 
he  was  forced  to  leave  the  city  on  said  last  date,  and  that  he  has  never 
since  occupied  the  leased  premises;  that  he  left  therein  furniture  and  mov- 
ables worth  $7,000,  which  plaintiff  permitted  to  be  pillaged  by  lawless 
persons,  and  took  no  steps  to  secure  his  (defendant's)  property,  or  to 
provisionally  seize  and  sell  for  the  rent  due  him,  (plaintiff,)  who  thus 
caused  its  loss  to  the  defendant;  that  plaintiff  well  knew  that  he  did  not 
occupy  the  property  after  the  said  26th  April,  1862,  and  had  ample  time 
to  collect  the  rent  due;  that  house  rents  in  New  Orleans  were  very  low 
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after  its  capture  by  the  Federal  troops,  and  the  premises  in  question 
were  worth  nothing,  and  could  not  have  been  rented  on  account  of  tbe 
late  civil  war;  that  plaintiff  has  taken  and  appropriated  to  his  own  use 
gas-fixtures  worth  880,  and  other  articles  belonging  to  defendant, amount- 
ing together  in  value  to  $525,  which  he  claims  in  reconvention. 

Judgment  was  rendered  in  favor  of  plaintiff  for  the  amount  of  two 
rent-notes,  with  interest  from  the  maturity  of  each,  and  sustaining  the 
reconvention^  demand  in  the  sum  of  880,  to  be  credited  of  date  24th 
April,  1862,  from  which  plaintiff  has  appealed,  and  defendant  has  asked 
an  amendment  rejecting  plaintifFs  demand. 

There  can  be  no  doubt  of  the  correctness  of  the  judgment  as  to  the 
amount  of  the  two  notes  with  interest,  and  the  only  question  is  as  to  the 
liability  of  the  defendant  for  the  rent  after  the  expiration  of  the  written 
lease  for  one  year. 

Plaintiff's  book-keeper  testifies  that  defendant's  servants  occupied  the 
property  up  to  about  the  1st  January,  1864.  The  defendant,  as  witness, 
states  that  on  the  26th  April,  1862,  he  left  the  city,  taking  with  him  all  of 
his  family  and  servants,  except  an  old  slave  woman  too  infirm  to  be 
moved,  with  whom  he  left  the  keys  of  the  house,  whioh  contained  all  of 
his  furniture,  etc.  Another  witness  says,  this  woman  died  of  old  age,  but 
the  date  of  her  death  is  not  given.  He  also  says,  the  premises  were 
occupied,  in  April,  or  May,  1863,  by  white  persons  not  of  defendant's 
family. 

From  these  facts,  we  think  it  clear  that  defendant's  occupancy  was 
continued  in  his  servant,  whom  he  left  at  the  house  in  which  his  furni- 
ture remained,  and  with  whom  he  left  the  keys,  there  appearing  no  notice 
to  plaintiff  in  accordance  with  Art.  2656,  0.  C,  and  no  opposition  by  the 
lessor  to  the  continued  possession,  and  hence  a  tacit  reconduction  of  the 
lease  by  the  month  took  place.  0.  O.  2655,  2656,  2659;  9  An.  504;  11 
An.  477.  This  possession  being  shown  to  continue  up  to  1st  January, 
1864,  the  defendant  is  responsible  for  the  rent  to  that  date,  under  a  re- 
conduction of  the  lease. 
The  law  and  the  evidence  do  not  sustain  the  reconventional  demand. 
It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff  recover  of  defendant  the  sum  of  8885,  with  legal 
interest  on  8125  from  23d  June,  1862,  on  a  like  sum  from  23d  September^ 
1862,  and  on  8635  from  1st  January,  1864,  with  costs  in  both  courts. 

Beheaxing  refused. 


No.  1668.— J.  H.  Shephakd  v.  A.  J.  Stewabt 

Aaberfffe  return,  tn  the  following  words.  "And  After  making  diligent  search  and  Inquiry.  And 
demand  of  said  defendant  for  other  property  to  eattafy  said  writ,  and  tie  plaintiff  named  in 
the  said  writ  failing  to  point  oxxt  other  property  to  satisfy  tbe  same,  and  said  writ  having  expired 
by  limitation  of  law,  is  hereby  returned  credited  as  above,"  is  insufficient  to  base  a  judgment 
upeq,  against  the  defendant's  security  in  an  appeal  bond. 

The  sheriff's  return  should  have  declared,  that  he  found  no  property  to  seise,  notwithstanding  the 
demand  on  the  parties. 

A  PPEAX  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  J. 
A  Dunn  &  Herron,  for  plaintiff  and  appellee.  B.  K  Clianey^  for 
defendant  and  appellant. 
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Shophard  v.  Stewart. 

Howell,  J.  The  surety  on  an  appeal  bond  has  appealed  from  a  judg- 
ment condemning  him  to  pay  the  unsatisfied  balance  of  the  judgment 
against  the  defendant  herein. 
.  The  rule  against  the  surety  is  based  on  the  sheriff's  return  in  the 
following  words:  "And  after  making  diligent  search  and  inquiry  and 
demand  of  said  defendant  for  other  property  to  satisfy  said  writ,  and  the 
plaintiff  named  in  the  said  writ  failing  to  point  out  other  property  to 
satisfy  the  same,  and  said  writ  having  expired  by  limitation  of  law,  is 
hereby  returned  credited  as  above." 

This  does  not  conform  to  the  727  Art.  C.  P.,  which  requires  that  the 
sheriff  shall  in  his  report  "declare  that  he  has  found  no  property  to  seize, 
notwithstanding  the  demand  on  the  parlies."  He  does  not  here  say  that  he 
made  a  demand  on  the  judgment  creditor,  nor  show  any  impossibility 
of  doing  so.  His  language  implies  that  he  considered  it  the  duty  of  the 
plaintiff  to  point  out  property  without  a  demand  being  made  on  him. 
The  proceeding  against  the  surety  is  very  summary,  and  before  he  can  be 
reached  it  must  appear  that  all  the  formalities  of  the  law  in  such  cases 
have  been  strictly  observed.  C.  P.  596,  726,  727;  Act  1839,  p.  170,  Sec. 
20;  4  La.  301;  17  La.  416;  10  »t.  138;  13  An.  264. 

It  is  therefore  ordered  that  lie  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  dismissing  the  rule  on  £.  C.  Brown,  surety, 
with  costs  in  both  courts. 


No.  1689.  — R.  K.  Walkkb  &  Co.  v.  R.  P.  Lee  et  aL 

Proceedings  on  an  order  of  seizure  and  sale,  which  are   litigated  by  the  defendant,  suspend 
prescription. 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  Mis,  J. 
PipJcin  <fc  Addison  and  Marr  cfc  Foute,  for  plaintiffs  and  appellees. 
McVea  &  Hunter,  for  defendants  and  appellants. 

Howell,  J.  This  is  a  iuit  against  the  makers  of  a  promissory  note, 
due  on  1st  January,  1860,  the  defence  to  which  is  the  general  denial  and 
plea  of  prescription.  The  note  was  secured  by  mortgage  and,  in  a  pre- 
vious suit,  a  writ  of  seizure  and  sale  issued  thereon,  and  notice  given, 
and  the  writ  was  enjoined  on  4th  August,  I860,  and  the  injunction  per- 
petuated on  the  7th  July,  1866.  Citations  in  the  present  suit,  via  ordinaria, 
were  served  in  December,  1866,  and  judgment  rendered  against  defen- 
dant, who  has  appealed. 

In  the  case  of  Rhea  v.  Taylor,  8  An.  03,  the  defence  was  made  directly 
as  in  this  case,  that  the  order  of  seizure  and  sale  under  like  circumstances 
did  not  interrupt  prescription,  and  the  decision  in  Harrod  v.  Voorhies,  16 
L.  254,  relied  on.  The  Court,  however,  adhered  to  the  different  ruling 
made  in  Stanbrough  v.  McCall,  4  A.  322,  where  the  question  was  elaborate- 
ly examined,  and  was  reaffirmed  in  Foi-tier  v.  Zimpel,  6  An.  54.  We  must 
consider  the  question  no  longer  an  open  one,  and  hold  that  prescription 
has  not  been  acquired  in  this  case. 

The  question  as  to  the  consideration  of  the  note,  is  not  raised  in  the 
pleadings. 

Judgment  affirmed. 
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No.  1275.— Thomas  A.  G.  Batchblob  v.  His  Cbeditobs.  \l£w\ 


The  Bopreme  Court  wUI  net  tab*  eogiilzanee  of  en  appeal  when  there  la  no  order  of  the  District 

Opart  granting  the  appeal.   It  wili  «  qflcio  take  notioe  of  tbo  uoa-existeooe  of  aooh  order,  and 

dismiss  the  appeal 
Consent  of  parlies  that  an  appeal  nay  be  taken  does  not  vest  the  Supreme  Court  with  Jurisdiction 

ovtr  the  pane,  beeaose  agreement  between  the  parties  is  not  an  order  of  nou  t 
AB  parties  having  an  interest  that  the  judgment  of  the  District  Court  be  maintained,  most  bo  made 

parties  to  the  appeal,  otherwise  the  appeal  will  be  dismissed  on  motion. 

APPEAL  from  the  Drotriot  Court,  Pariah  of  Pmnte  Coupee,  Cooky,  J, 
Race,  Foster  6  K   T.  Merrick  and  Smith  6  Habey,  for  appellants. 
Sheldon  <fc  Pardee  and  E/L  Phillips,  tot  appellees. 

Ethan,  C.  J.  Appellee*  have  filed  a  motion  to  dismiss  the  appeal,  and 
urges  several  grounds  for  its  dismissal. 

One  of  the  grounds  is,  that  all  parties  interested  in  maintaining  the 
judgment  appealed  from,  have  not  been  made  parties  to  the  appeal. 

Albert  A.  Batchelor,  and  the  minors,  Catharine  Thomas,  Mary  and 
Iyerson  Batchelor,  represented  by  Albert  A.  Batohelor  as  their  under- 
tator,  and  others,  obtained  Judgment  in  their  favor  as  opposing  credi- 
tors to  the  account  filed  by  the  syndic  of  the  creditors  of  Thomas  A.  G. 
Batchelor,  an  insolvent. 

Albert  A.  Batchelor  gave  an  appeal  bond  in  his  own  name,  and  not  as 
representing  the  minors.    Other  creditors  are  on  the  bond  as  appellants. 

It  appears  that  this  bond  was  given  without  an  order  of  court  granting 
an  appeal,  because  there  was  an  agreement  by  the  parties  that  any  party 
could  appeal  as  if  by  order  on  motion  in  open  court.  If  this  agreement 
could  dispense  with  the  necessity  for  an  order  of  court  granting  an  appeal, 
the  appeal  would  not  have  been  properly  taken,  because  no  citation  of 
appeal  issued,  and  because  the  appeal  bond  is  not  given  in  favor  of  the 
minors,  (who  have  an  interest  that  the  judgment  of  the  District  Court  be 
maintained,)  or  their  representatives,  bat  is  restricted  to  the  creditors 
whose  names  are  mentioned  therein. 

This  Court  is  bound  to  notice  ex  officio  that  there  is  no  order  of  the 
District  Court  granting  an  appeaL 

Consent  of  parties  that  an  appeal'  may  be  taken  does  not  give  this  Court 
jurisdiction  of  a  suit,  as  an  agreement  between  parties  is  not  an  order  of 
oonrt. 

We  cannot  take  cognizance  of  a  case  by  appeal,  when  there  is  no  order 
of  the  lower  court  lor  an  appeaL    See  2  An. 

Let  the  appeal  be  dismissed. 

Behearing  refused. 


No,  16£8.^Josanr.  L&llajidb  *.  Ihmbr  U.  Ball. 

Instead  of  moving  the  oonrt  to  strike  oat  any  portion  of  a  defendant's  answer,  the  most  regular 

coarse  is,  to  object  to  the  admission  of  anj  evidenoe  to  sustain  it. 
The  preemption  of  one  year  does  not  apply  to  aetlone  for  damages  «c  eontrorfu. 
The  law  does  not  require  that  a  reoonwanttonaj  demand  lor  damages  snail  be  liquidated, 
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Lallande  ▼.  Ball. 

APPEAL  from  the  District  Court,  Parish  of  West  Feliciana,  Cooley,  J. 
A.  Provo&ty,  {or  plaintiff  and  appellee.     Collins  <£  Leake,  for  defen- 
dant and  appellant 

Iu3lby,  J.  The  plaintiff  a  resident  of  New  Orleans,  claims  from  the 
defendant,  a  resident  of  West  Feliciana,  the  amount  of  a  promissory  note 
drawn  bj  the  latter,  and  representing  apart  of  the  price  of  a  tract  of  land. 

The  answer  is  a  general  denial,  and  the  defendant  claims  in  reconven- 
tion as  damages,  the  sum  of  ten  thousand  dollars,  incurred  by  him  in 
consequence  of  fradulent  misrepresentations  of  the  plaintiff,  his  real 
vendor  of  the  said  tract  of  land,  who  led  him  to  believe  that  it  was  partly 
composed  of  swamp-lands,  and  that  it  was  bounded  by  the  river  Missis- 
sippi, and  which  was  his  inducement  for  the  purchase  of  it 

That  supposing  the  swamp-land  in  the  vicinity  of  the  tract  purchased 
by  him  to  form  a  part  of  it,  which  was  not  the  case,  he  erected  a  valua- 
ble saw-mill,  but  it  is  valueless  for  want  of  cypress  timber;  and  that  he  ia 
compelled  to  haul  his  timber  four  miles,  and  being  unable  to  erect 
cabins,  etc.,  on  the  place  to  house  his  laborers,  he  lost  a  crop  of  one  hun- 
dred and  twenty  bales  of  cotton,  for  all  which  the  damages  are  claimed. 

The  plaintiff  moved  the  court  to  strike  out  the  defendant's  claim  for 
damages,  on  the  following  grounds: 

1.  That  the  action  is  barred  by  the  prescription  of  one  year. 

2.  That  the  damages  claimed  are  not  liquidated. 

3.  That  the  damages  claimed  are  too  consequential  and  remote. 

4.  That  the  plaintiff  was  not  put  in  mora. 

Which  motion  the  Court  sustained  for  all  that  part  of  the  answer  which 
relates  to  the  profits  the  defendant  would  have  made  by  the  labor  of  the 
freedmen,  and  overruled  it  as  regards  the  damages  which  the  defendant 
represents  that  he  suffered  by  the  erection  of  the  saw-mill,  etc,  to  saw 
lumber  from  the  swamp  tract  which  he  was  informed  was  included  in  his 
purchase,  but  which  in  fact  was  not;  to  which  ruling  both  parties 
excepted,  and  took  bills  of  exception. 

The  striking  out  of  a  plea  in  reconvention,  is  equivalent  to  excluding 
testimony  to  sustain  it,  which  latter  this  Court  has  deemed  the  better 
practice.    Jonau  v.  Ferrand,  3  Bob.  364. 

The  court  below  properly  disregarded  the  plea  of  prescription,  which 
does  not  apply  to  damages  ex  contractu.  See  4  N.  S.  335;  9  Bob.  396; 
11  An.  554.  And,  also  the  plea  that  the  damages  were  not  liquidated, 
which  is  unnecessary  in  reoonventional  demands.  10  An.  98;  15  An.  70; 
16  An.  250.  And,  also  the  exception  that  the  plaintiff  was  not  put  in  mora, 
which  the  defendant  attempted  to  prove.  2  Bob.  498;  10  Bob.  524. 
And,  also  the  defendant's  application  for  a  jury,  without  making  oath  as 
required  by  the  24th  section  of  the  act  of  20th  March,  1839,  amendatory 
of  the  article  495  C.  P. 

It  is  therefore,  for  the  reasons  above  given,  ordered,  adjudged  and 
decreed  that  the  judgment  of  the  District  Court  be  annulled,  avoided  and 
reversed;  and  it  is  further  ordered  that  the  case  be  remanded  to  the 
District  Court  for  further  proceedings  according  to  law,  an.  A  fa  accord- 
ance with  the  rulings  of  this  decision;  and  it  is  further  or^ereg  fb*t  fto 
plaintiff  and  Appellee  paj  the  costs  of  appeal, 
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Denham  r.  Pogue. 

This  Court,  in  its  decree  sought  to  be  opened,  expressed  its  opinion 
dearly  upon  all  the  points  upon  which  it  was  necessary  to  instruct  the 
Judge  of  the  lower  court. 

As  to  the  consequential  damages,  claimed  by  the  plaintiff,  and  stricken 
from  his  petition  by  the  Judge  a  quo,  our  opinion  is  not  left  doubtful  aft 
to  the  correctness  of  his  ruling  in  that,  or  by  an  equivalent  mode,  and 
our  concurrence  with  it 

Rehearing  refused. 
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No.  1670.— B.  T.  Denham  v.  J.  Pooue.— Mrs.  E.  E.  Dxkhax,  Garnished. 

A  party  ob  a  negotiable  promiwory  not*  originally  riven  to  defendant  cannot  be  held  liable  on  a 
garnishment*  when  it  m  not  shown  that  the  note  is  in  the  possession  of  the  defendant;  in  each  a 
esse  payment  of  the  judgment  in  garnishment  would  not  protect  him  against  liability  on  the 
note  in  third  hands. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  J. 
&  P.  Greves  and  Dunn  &  Herron,  for  plaintiff  and  appellee.     J.  H* 
Lamon,  attorney  ad  hoc.     Fuqua  &  CaUihan,  for  appellants. 

Labauve,  J.  Plaintiff  having  obtained  judgment  against  the  defen- 
dant for  one  thousand  six  hundred  and  sixty-fire  dollars,  with  interest 
and  costs,  issued  a  fieri  fiacias  thereon  on  the  7th  of  August,  1865;  the 
following  return  was  made  by  the  sheriff: 

"This  writ,  haying  expired  by  limitation  of  time,  is  hereby  returned 
not  satisfied." 

"January  22d,  1866. "         (signed)  "Ed.  Cousinard,  Sheriff. " 

On  the  24th  of  August,  1865,  plaintiff  filed  a  petition  making  appellant, 
Mrs,  Denham,  J.  A.  Stokes  and  Dr.  T.  M.  Williams,  parties  garnishees, 
and  propounded  interrogatories  to  each  of  them,  as  follows: 

1st  Interrogatory:  Do  you  or  either  of  you  owe  the  defendant,  James 
Pogue  anything?    If  so,  What  amount  ?  and  of  what  does  it  consist? 

2d  Interrogatory:  Have  you,  or  either  of  you,  in  your  possession  any 
property,  money,  notes  or  rights  and  credits  belonging  to  said  James 
Pogue,  the  defendant  in  this  suit  ?    If  so,  state  what  you  have. 

3d  Interrogatory:  Have  yotr  not  two  notes  in  your  possession;  one  for 
$1,000  principal,  drawn  by  Mrs.  Ellen  Bovard  and  endorsed  by  Elijah  A. 
Dixon,  and  one  for  about  3300,  drawn  by  J.  A.  Stokes  ? 

Mrs.  Ellen  Bovard,  wife  of  D.  F.  H.  Denham,  answered — 

To  the  1st  Interrogatory:  It  is  not  to  my  knowledge,  that  I  owe  him 
anything. 

To  the  2d  Interrogatory:  In  1860, 1  gave  Mrs.  Elijah  Dixon  my  note 
for  $1,000,  due  in  January,  1862,  which  Mr.  A.  Dixon,  brother  of  Elijah 
Dixon,  told  me  had  been  traded  off  to  Mr.  Pogue* 

To  the  3d  Interrogatory:    I  have  not 

J.  A.  Stokes  answered— 

To  the  1st  Interrogatory:    I  am  not  acquainted  with  Mr.  Pogue,  and 
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am  not  aware  that  I  owe  him  anything.    I  have  never  had  any  transae- 
tion  with  him. 

To  the  2d  Interrogatory:    I  have  not 

To  the  3d  Interrogatory:    I  have  not. 

Dr.  J.  M.  Williams  answered — 

To  the  1st  Interrogatory:    I  do  not 

To  the  2d  Interrogatory:    I  have  not 

To  the  3d  Interrogatory:    I  have  not,  nor  never  had. 

£.  Dixon  testified  as  follows: 

I  am  acquainted  with  plaintiff  and  defendant  and  with  Mrs.  Bovard. 
I  sold  property  to  Mrs.  Ellen  Bovard,  wife  of  B.  F.  H.  Denham;  as  a  part 
of  the  price,  she  gave  me  mortgage  notes  as  described  in  the  sale;  one  for 
91,000,  due  in  1861  or  1862.  I  delivered  the  note  to  Pogue.  The  note 
traded  was  the  first  due  as  expressed  in  the  act  of  sale,  and  identified 
therewith.    I  have  never  been  notified  that  any  one  else  held  the  note." 

Upon  this  testimony,  and  the  answers  of  Mrs.  Ellen  Bovard,  wife  of 
B.  F.  H.  Denham,  and  garnishee,  the  Court  below  was  satisfied  that 
plaintiff  bad  made  out  his  oase,  and  gave  judgment  against  said  garni- 
shee, in  favor  of  plaintiff,  for  91,000,  with  interest  and  a  mortgage  upon 
the  property  bought  by  her  from  E.  Dixon. 

The  said  garnishee  appealed. 

The  act  of  sale,  in  evidence,  shows  that  the  note  of  the  garnishee  was 
negotiable  and  endorsed  at  the  time  of  its  execution;  and  the  testimony 
establishes  that  it  was  afterwards  negotiated  and  came  in  the  hands  of  the 
defendant  James  Pogue;  this  is  the  last  of  it,  and  no  one  knows  where  it 
is  now,  aoccording  to  the  record.  The  garnishee  owes  to  any  holder  of  her 
note  and  not  to  James  Pogue;  that  note  .may  be  in  the  hands  of  a  holder 
in  good  faith  other  than  James  Pogue,  and  the  garnishee  would  be  bound 
to  pay  it  to  suoh  bolder,  notwithstanding  the  judgment  herein  rendered 
against  her  in  favor  of  R.  T.  Denham.  This  judgment,  and  the  payment 
thereof,  would  be  no  protection  to  her.     See  5  An.  162,  538. 

We  are  clearly  of  opinion  that  the  judgment  appealed  from,  Tendered 
against  the  garnishee,  is  erroneous  and  must  be  reversed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  be 
annulled,  avoided  and  reversed;  and  it  is  further  ordered  and  decreed,  that 
the  within  garnishment  be  dismissed,  and  that  the  appellee,  &  T. 
Denham,  pay  costs  in  both  courts. 

No.  1501.— Police  Jttbt  of  Points  Cotkeh  v.  Pongs  Colons.— GmsEw' 
Bank  of  Louisiana,  Intervener. 

The  tot  of  the  Lejrialatareof  1«59  No.  HI  authorizing  the  Polio*  Jury  of  tfae  Pariah  of  Point*  Cowpee  to 
levy  a  Uk  on  all  the  lands  of  tha  parish,  for  the  purport  of  oonairaotiDff  !*▼**•  on  the  b*»ktof 
the  river,  ie  oenatitntional ;  it  baring  bat  one  object  in  view,  white,  ie  eletrly  ezpreeted  in  it*  tftt)*. 

A  PPEAL  from  the  District  Court,  Parish  of  Iberville,  Pomh  J- 
A     A.  ProvoUy,  for  plaintiff.     F.  E.  Farrar  and  T.  J.  Goelty,  for 
Citizens'  Bank. 
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Police  Jury  of  Point*  Coupe*  T.  Podo*  Golomh. 

IifiLBT,  JT.  The  Police  Jury  of  Points  Coupee  sues  Ponce  Colomb  to 
reoover  from  him  fourteen  thousand  two  hundred  and  nineteen  dollars 
and  eighty  cents,  as  a  sum  paid  by  them  for  building  a  levee  on  his  plan- 
tation in  the  parish  of  Pointe  Coopee,  which  contract  was  made  and  the 
work  done,  as  they  allege,  according  to  law.  They  pray  that  the  land  be 
•sized  and  sold  to  pay  their  claims  with  privilege. 

The  defendant,  Colomb,  answered  by  a  general  denial,  and  specially 
alleged  that  he  was  not  bound  by  law  to  make  the  said  levee;  that  i(  was 
made  in  1859,  when  by  law  the  said  Police  Jury  was  bound  to  make  said 
levee  at  their  own  expense,  and  that  if  they  ha  e  paid  for  it,  they  have , 
no  recourse  against  him,  nor  the  land  on  which  it  was  made.  The 
Citizens'  Bank  intervened  in  the  suit,  claiming  a  mortgage  and  privi- 
lege on  the  land,  sought  to  be  affected  to  the  parish,  and  adopting  the 
defendant's  answer,  and  asked  that  the  plaintiff's  demand  be  rejected. 

The  only  question  we  deem  it  necessary  to  solve  in  this  case  is,  whether 
the  defendant,  Colomb,  was  bound  to  make  the  levee,  or  whether  under 
the  act  of  the  Legislature  of  the  14th  March,  1859,  No.  82,  which  was  to  tnfco 
effect  from  and  after  the  first  Monday  in  June,  1859,  the  Parish  was  not 
bound  to  make  it  at  their  own  expense,  to  be  refunded  them  by  a  tax  on 
all  the  lands  in  the  parish. 

If  this  law  is  constitutional,  which  the  plaintiff  contends  it  is  not,  it 
repeals  all  laws  and  parts  of  laws  in  contravention  therewith,  and  the  de- 
fence set  up  by  Colomb  and  the  Bank  must  prevail.  The  act  entitled  "An 
Act  in  relation  to  lands  and  levees,"  in  the  parish  of  Pointe  Coupee,  was 
evidently  intended  to  supercede  all  levee  laws  then  extant  in  that  parish; 
to  establish  therein  a  uniform,  efficient  and  equitable  system  in  regard  to 
levees;  and  by  means  of  a  tax,  general  throughout  the  parish,  to  relieve  the 
riparian  owners  from  the  onus  of  making  and  repairing  levees,  which  they 
had  been  heretofore  compelled  to  bear  exclusively. 

In  the  case  of  Tlte  Stale  v.  Harrison,  11  An.  723,  to  which  the  plaintiff 
has  called  our  attention,  the  Court  said,  "It  is  contended  that  this  act, 
(an  act  relative  to  slaves  and  free  colored  persons,)  is  in  violation  of  the 
article  115  of  the  Constitution,  which  reads  as  follows:  'Every  law 
eaaeted  by  the  Legislature  shall  embrace  but  one  object,  and  that  shall 
be  expressed  in  the  title.'  "  This  article  of  our  present  Constitution  is. 
copied,  word  for  word,  from  the  Constitution  of  1845.  Chief  Justice 
Eastis,  who  was  a  prominent  member  of  the  Convention  which  formed  ' 
the  Constitution  of  1845,  has  given  us  (in  the  case  of  Walker  v.  CaldweU, 
4  An.  297,)  the  following  reasons  for  the  article  under  consideration: 

"The  condition  of  our  statute  law  was  such  at  the  time  of  the  formation 
of  the  Constitution,  as  to  impose  on  the  Convention  the  necessity  of  pro- 
viding in  the  Constitution  itself  for  the  forms  of  legislation. 

"The  title  of  a  law  often  afforded  no  clue  to  its  contents;  important 
general  provisions  were  found  placed  in  acta,  private  or  local  in  their 
operation;  provisions  concerning  matters  of  practice  or  judicial  proceed- 
ings, were  sometimes  in  the  same  statute,  with  matters  entirely  foreign 
to  them.  >  / 

"It  wan  to  prevent  sneh  anomalies  that  the  Constitution  requires 
the  Legislature  to  confine  each  act  to  a  single  object,  and  to  indicate  die-  • 
tinetly  that  object  in  the  title  of  the  act," 
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We  look  in  vain  in  the  act  now  under  consideration  to  discover  any  of 
the  mischiefs  which  the  constitutional  provision  was  designed  to  guard 
against 

The  great  object  of  the  act  under  consideration  was  to  protect  by  suffi- 
cient levees,  the  lands  in  the  parish  bordering  on  the  Mississippi  river, 
and  those  in  the  rear  of  them,  from  inundation;  and  all  the  other  provi- 
sions of  the  law,  besides  the  main  ones,  were  merely  subsidiary  thereto, 
such  as  the  manner,  by  taxation  upon  all  the  lands  of  the  parish,  indiscri- 
minately, of  providing  the  pecuniary  means  to  do  the  necessary  work;  and 
also  the  prescribing  of  the  administrative  mode  by  which  the  levee  system 
was  to  be  carried  out. 

It  would  have  been  useless  and  supererogatory  for  the  Legislature  to  pass 
as  many  separate  acts  as  there  were  means  devised  to  subserve  the  one  great 
object  in  view,  particularly  in  a  case  like  this,  in  which  the  whole  subject- 
matter  of  the  law  is  so  interwoven  as  to  be  almost  inseparably  blended. 

No  one  could  be  misled  by  the  title  of  the  act  as  to  what  it  related,  and 
the  perusal  of  the  different  sections  of  it,  would  show  that  the  subject- 
matter  of  the  act  conforms  to  its  title. 

The  design  of  a  title  to  a  statute  is  merely  to  indicate  the  general  sub- 
ject of  it,  and  not  to  furnish  a  detailed  exposition  of  its  provisions.  It, 
however,  must  embrace  but  one  object,  which  must  be  expressed  in  the 
iHe. 

The  objection  to  the  law  in  the  Harrison  case  was  that  it  embraced  two 
objects,  entirely  distinct  as4  persons,  slaves  and  free  colored  persons;  the 
difference  between  them  being,  as  then  held,  the  same,  with  some  excep- 
tions, as  between  a  white  man  and  a  slave. 

This  can  hardly  be  deemed  a  reproach  to  the  title  of  the  act  in  question, 
as  the  terms  "lands"  and  "levees,"  placed  there  in  juxtaposition, 
form  what  mental  philosophers  style  a  "  complex  idea;*'  at  any  rate,  the 
terms  are  so  homogeneal  in  the  connection  in  which  they  are  placed  as  to 
indicate  plainly  the  purpose  and  end  of  the  law,  which  was  the  protec- 
tion of  the  lands  of  the  parish  from  inundation  by  overflow  of  the 
river,  or  crevasses  in  its  banks. 

We  fully  recognize  the  doctrine  universal  in  all  American  courts,  that 
no  legislative  act  should  be  declared  void,  unless  its  incompatibility 
with  the  paramount  law  be  clear  beyond  a  reasonable  doubt;  and  we  are 
not  prepared  to  pronounce  the  law  in  question  unconstitutional 

This  view  of  the  case  dispenses  us  from  examining  any  other  point 
raised  in  the  case,  and  it  disposes  of  the  intervention  of  the  Citizens* 
Bank,  which  simply  for  its  protection,  as  claiming  the  first  privilege  and 
mortgage  on  the  land,  joined  in  the  defence  simply  to  defeat  the  plain* 
tiff's  claim. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed;  and  it  is  farther 
ordered,  adjudged  and  decreed  that  judgment  be  and  it  is  hereby  rendered 
in  favor  of  the  defendant,  Ponoe  Colomb,  and  also  in  favor  of  the  interve- 
nor,  the  Citizens' Bank,  according  to  the  prayer  of  its  petition,  and  against 
the  plaintiff,  the  Police  Jury  of  Pointe  Coupee,  with  costs  in  both  courts. 

Labattve,  J.,  recused. 
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Posey  v.  Drigga. 

No.  1266.— Hezekiah  Posey,  Administrator,  v.  M.  H.  Deiggs,  et  als. 

The  sale  of  *  person  ( slave )  at  probate  sale  after  the  Proclamation  of  Emancipation  by  the  President 
of  the  United  States,  conferred  no  title  to  the  purchaser,  and  by  the  doctrine  settled  in  the  case  of 
WatmerSght  t.  Brtdgta.  ( 19  An.  page  234,)  he  is  relieved  from  the  payment  of  the  price. 

APPEAL  from  the  Distriot  Court,  Parish  of  West  Feliciana,  Cooley,  J. 
Collins  dt  Leake,  for  appellees.    S.  J.  Powell,  for  appellant. 

Howell,  J.  The  defendant,  M.  H.  Driggs,  has  appealed  from  a 
judgment  condemning  him  to  pay  the  amount  of  two  promissory  notes, 
given  on  7th  January,  1863,  for  the  price  of  a  negro  sold  on  that  day,  at 
probate  sale. 

As  contended  by  the  appellant,  the  slaves  in  the  parish  of  West 
Feliciana,  having  been  emancipated  on  the  1st  January,  1863,  by  the 
operation  of  the  Emancipation  Proclamation  of  the  President  of  the 
United  States,  the  binding  force  of  which  was  one  of  the  effects  of 
peace,  he  acquired  no  title  to,  nor  property  in,  the  said  negro,  and  can- 
not be  compelled  to  pay  the  alleged  price. 

In  addition  to  this,  the  doctrine  in  the  case  of  WainwigU  v.  Bridges, 
(19  An.  234,)  relieves  him  from  any  obligation  to  pay. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant,  M.  H.  Driggs,  with 
costs  in  both  courts. 

No.  1068. — John  Davidson  9.  Cabboll,  Hot  &  Go, 

A  security,  by  paying  the  debts  of  his  principal,  becomes  subrogated  to  all  the  rights  which  the 
creditor  has  against  the  property  of  the  debtor,  for  whom  he  stands  as  surety. 

Wham  the  debt  ha*  become  extinguished  by  confusion,  the  mortgage  giyen  to  secure  It  beoomes 
extinguished  also.    There  can  be  no  mortgage  to  secure  the  payment  of  an  extinguished  debt. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
Geo.  S.  Lacey,  for  plaintiff  and  appellee.     Randolph,  Singleton  eft 
Hardie,  for  defendant  and  appellant. 

Hyman,  C.  J.  On  the  29th  of  March,  1855,  John  Davidson  bought 
from  the  widow  and  heirs  of  Poydras  de  Lalande,  a  tract  of  land  in  the 
Paxish  of  St  Bernard,  and  one  hundred  and  twenty-five  slaves,  and  for 
a  part  of  the  price,  he  gave  his  promissory  notes,  payable  at  different 
periods  of  time.  He  also  gave  a  special  mortgage  on  the  land  and  slaves 
to  secure  the  payment  of  his  notes.  On  the  18th  December,  1860,  he 
sold  the  tract  of  land  and  slaves,  with  other  slaves,  to  Davis  &  Gofield. 
In  the  act  of  sale  from  him  to  Davis  &  Gofield,  they  assumed,  as  a  part  of 
the  price,  "  to  pay  and  take  up  to  his  acquittance  and  discharge  ten  of  the 
notes  given  by  him  to  the  widow  and  heirs  of  Lalande.  They  also  gave 
to  him,  as  another  part  of  the  price,  their  eight  promissory  notes,  amount* 
ing  to  8249,300,  and  secured  their  payment  by  special  mortgage  on  the 
land  and  slaves. 

To  the  act  of  sale,  Carroll,  Hoy  &  Co.,  became  parties,  and  bound 
themselves  as  securities,  in  solido,  for  Davis  k  Gofield,  for  the  punctual 
payment  of  four  of  the  notes  given  by  Davidson  to  the  widow  and  heirs  of 
Lalande,  assumed  by  Davis  &  Cofield,  as  above  stated.  These  four  notes 
amounting  in  the  aggregate  to  930,870,  Carroll,  JJoy  &  Go.  paid,  and  they 
-were  subrogated,  on  paving  them,  to  the  rights}  g(  mortgage  and  privil« 
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ege,  to  secure  their  payment,  by  the  holders  and  owners.  This  snit  is 
brought  by  Davidson  to  obtain  a  judgment  of  the  Cunrt,  decreeing  that 
he  is  not  bound  on  the  notes  to  Carroll,  Hoy  &  Co.,  and  that  they  have 
.neither  privilege  nor  mortgago  on  the  land  to  secure  payment  of  them. 

Davidson  was  released  by  payment  of  the  notes  by  Carroll,  Hoy  A  Co., 
for  Davis  &  Cofield  bad  agreed  to  release  him  from  their  payment,  and 
Carroll*  Hoy  &  Co.  had  bound  themselves  as  securities  for  Davis  6 
Cofield,  that  they  should  by  payment  discharge  him  from  responsibility 
on  them.  Carroll,  Hoy  &  Co.  were  securities  bound  to  him,  not  for  him; 
Bis  debts  were,  paid  when  they  paid;  and  there  can  be  no  mortgage 
or  privilege  to  secure  payment  of  extinguished  obligations.  But  the 
assumption  by  Davis  &  Cofield  to  pay  the  notes  has  not  been  complied 
with  by  them,  and  Carroll,  Hoy  &  Co.  have  remedy  against  their  princi- 
pals to  recover  debts  they  paid  for  them,  with  the  right  of  subrogation. 
Civil  Code,  Arts.  3021;  3022. 

Article  2157  Of  the  Code,  which  declares,  "  That  subrogation  takes 
place  of  right  for  the  benefit  of  him,  who  being  bound  with  others  or 
for  others,  for  the  payment  of  the  debt,  had  an  interest  in  discharging 
it,"  is  only  applicable,  in  case  of  suretyship,  to  the  principal  for  which 
the  surety  is  bound,  and  it  follows  that  when  there  are  any  mortgages  or 
privileges  that  the  debtor  (for  which  the  security  is  bound)  has  given  or 
others  have  given  to  secure  payment  by  him,  the  security  is  subrogated 
to  their  lights  on  payment  by  him  of  his  principal's  debt. 

By  effect  of  sale  from  Davidson  to  Davis  &  Cofield,  the  vendor's  privil- 
ege was  created  on  the  land  to  secure  the  payment  of  the  assumption 
they  made  to  pay  his  notes,  as  well  as  to  secure  payment  of  their  own 
note9,  which  they  gave  to  him,  and  Carroll,  Hoy  &  Co.  have,  by  legal 
subrogation,  the  vendor's  privilege  on  the  land,  which  avails  as  a  mortgage 
to  secure  the  amount  they  paid  as  securities  on  the  assumption  of  Davis 
&  Cofield,  with  interest,  and  they  must  be  paid  out  of  the  proceeds  of  the 
land  ratably  with  Davidson.  The  conventional  subrogation  claimed  by 
defendants,  can  produce  no  effect  to  the  detriment  of  Davidson.  They 
were  bound  by  the  contract  between  him  and  them,  as  securities  for 
Davis  &  Cofield,  and  they  could  not,  by  arrangement  with  others  in 
taking  np  the  notes,  make  their  rights  greater  or  better  than  those  per- 
taining to  securities. 

The  land,  it  appears  from  the  admission  of  the  parties,  hat  been  sold 
.for  $100,00%  by  proceedings  of  court,  at  the  suit  of  Davidson;  but  there 
is  no  evidence  in  the  record  showing  what  sum  is  owing  him.  The  case 
must,  therefore,  be  remanded. 

.  The  defendants  are  appellants  from  a  judgment  decreeing  that  plaintiff 
was  not  bound  to  them  on  the  notes,  and  that  they  had  no  mortgage  nox 
privilege  on  the  land. 

Let  the  judgment  of  the  District  Court  be  affirmed,  so  far  as  it  decrees 
that  plaintiff  is  not  bound  to  defendants  for  the  payment  of  the  notes, 
andj  in  all  other  respects,  let  it  be  annulled  and  reversed. 

Let  the  case  be  remanded  to  the  District  Court  to  be  proceeded  with 
according  to  law. 

Rehearing  refused. 
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Chase  t.  Davie. 

No.  1667.— Hxnbt  6.  Chase  v.  Thomas  K  Dates. 

Where  the  defendant  baa  made  no  appearance  in  the  lower  oonrt,  he  may  enter  the  plea  of  prescrip- 
tion in  the  Supreme  Court;  but  be  meet  do  it  bj  filing  tao  plea:  a  suggestion  of  the  plea  in  tho 
brief  wiU  not  be  noUoed. 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  Ellis,  J. 
W.  F.  Kernan,  for  plaintiff  and  appellee.    J.  E.  Wilsoti,  for  defen- 
dant and  appellant 

Labauvb,  J.  This  suit  is  brousrht  on  a  promissory  note,  dated  May, 
16th,  1861,  for  $324  28,  payable  to  the  order  of  R.  H.  Braughn,  on  the 
lbt  of  December,  1861. 

The  defendant,  not  appearing,  a  judgment  by  default  was  rendered 
against  him  below,  and  afterwards  made  final  after  due  proof. 

The  defendant  appealed. 

The  Buit  was  filed  on  the  24th  of  December,  1866,  and  petition  and 
citation  served  on  the  28th  of  same  mouth  and  year. 

The  appellant  filed  a  printed  brief,  in  which  he  contends  that  the  note 
is  prescribed.  Such  a  plea  was  not  made  b«  low,  the  defendant,  having 
made  no  appearance  in  that  oonrt.  It  is  t\u*\  th  a  the  plea  <>f  prenn  »- 
tion  can  be  filed  in  this  court  for  the  fiiat  time.  C.  P.  Art.  001  But,  it 
must  be  specially  presented  by  the  pleadings,  and  nut  by  brief.  It  is  well 
settled  that  briefs  are  merely  written  arguments,  and  make  no  part  of 
the  pleadings.  We  consider,  therefore,  that  prescription  has  not  been 
pleaded  before  this  court,  as  required  by  the  Art  902  C.  P.  Dejol  et  als.  vs. 
Johnson,  Administrator,  12  An.  853,  and  other  late  decisions  of  this  Court 

The  defendant  and  appellant  has  rais«  d  no  other  question  in  this 
court,  and  we  are  satisfied  that  plaintiff  made  out  his  case  below. 

The  judgment  appealed  from  is  affirmed,  with  costs. 
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No-  102. — BOABD  OF  IiSVBB  COHMISSIOKEBS  V.  Wit  H.  HABRTO. 

The  Act  of  18S2.  creating  a  Board  of  Levee  Commissioners  for  the  p&riehea  of  Carroll,  Madfeon  and 
Catahoula,  allowed  no  compensation  to  parties  who  did  work  on  the  levee  without  the  authority 
*r  sanction  of  the  Board. 

Where  the  claim  is  invalid  evidence  is  not  admissible  to  establish  its  correctness. 

APPEAL  from  the  District  Court,  Parish  of  Carroll,  Farrar,  J. 
Hugh  Short,  for  plaintiff  and  appellee.     W.  G.  Wyfy,  for  defendant 
and  appellant 

Htkan,  C.  J.  This  is  an  action  to  recover  the  penalties  imposed  by 
law  on  the  defendant  for  not  sending  his  male  slaves,  above  the  age  of 
fifteen  years  and  under  sixty,  at  the  call  of  the  inspector,  to  work  during 
high-water  in  1858,  on  the  levee,  in  the  levee  district  of  the  parishes  of 
Carroll,  Madison  and  Catahoula.     See  Act  of  1852,  page  237,  sec.  23. 

The  evidence  introduced  establishes  that  defendant  had  incurred  the 
penalties  demanded,  and  for  which  the  District  Judge  gave  judgment 
against  him. 

Defendant,  in  answer,  reconvened  and  claimed  judgment  against  plain- 
tiff for  work  done  by  him  on  the  levee. 
26 
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Board  of  Levee  Commissioners  v.  Harris. 

The  work  done  by  defendant  on  the  levee,  was  performed  by  him,  as  is 
shown  by  his  answer,  without  the  consent  or  authority  of  the  inspector 
or  the  board  of  commissioners,  who  by  law  had  control  in  erecting  and 
repairing  the  levee. 

The  law  has  not  allowed  defendant  compensation  for  such  work  against 
plaintiff. 

Defendant  filed  a  bill  of  exception  on  the  Judge's  refusal  to  permit  evi- 
dence to  be  introduced  by  him  of  his  demand. 

It  would  have  been  fruitless  to  introduce  evidence  on  an  invalid  claim. 

Let  the  judgment  of  the  lower  court  be  affirmed  at  the  costs  of  defen- 
dant, who  is  appellant 


No.  12.— Fcbbbb  Lbs  v.  Tbasdkcv  Trahan. 

Where  •  party  complains  of  error*  of  calculation,  ho  moat  point  out  the  item  in  which  the  error  Is 
found,  otherwise  it  wilt  not  be  noticed  on  appeal 

APPEAL  from  the  District  Court*  Parish  of  Lafourche,  Roman,  J. 
R  W,  Blake,  for  plaintiff  and  appellee.     Bush  <£  Goode,  for  defen- 
dant and  appellant. 

Labauve,  J.  This  is  a  suit  to  recover  of  the  defendant  the  price  of  a 
tract  of  land  sold. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

The  appellee  prays  for  the  affirmance  of  the  judgment. 

The  only  complaint  made  in  this  court  by  the  appellant's  heirs,  who 
have  been  made  parties,  is,  that  there  is  error  in  the  judment  in  the  cal- 
culation, and  in  compelling  the  defendant  to  assume  a  tacit  mortgage  of 
one  of  the  minors  of  plaintiff. 

The  appellant  has  not  pointed  out  where  lies  the  error  of  calculation 
complained  of.  It  was  his  business  to  show  the  item  where  it  could  be 
found.  We  cannot  review  and  calculate  o^e  •  the  statement,  in  order  to 
find  whether  there  be  error  or  not 

In  the  act  of  sale,  it  appears  that  it  was  the  intention  of  the  parties, 
that  the  purchaser  was  to  assume  certain  tacit  mortgages  in  favor  of  the 
vendor's  minor  children,  one  of  whom  was  omitted;  the  Court  then  pro- 
perly deducted  out  of  the  price  of  the  land,  the  amount  coming  to  this 
child,  and  decreed  that  the  defendant  should  pay  it  as  a  part  of  the  tacit 
mortgage,  which  he  had  assumed. 

Judgment  affirmed,  with  costs. 

No.  1655.— Thomas  Dbvall  v.  P.  P.  Palms. 

A  nuncupative  will,  by  pnblio  act,  mart  be  dioUted  by  the  testator,  and  written  down  by  the  notary. 
'  a*  dictated  in  the  presence  and  hearing  of  the  witnesses:  it  moat  ahow  on  its  face  that  all  the 

formalities  prescribed  by  law  here  been  atricUy  oomplied  with,  otherwise  it  will  be  declared  n«n 

and  void. 
A  nuncupative  will,  fay  public  aot,  being  nuB  fa  that  form  for  want  of  the  formalities  prescribed  by 

law,  may  be  admitted  tp  probate  aa  a  nutwufaUre  wlA  under  private  signature. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  Potty,  J. 
J.  0.  Fuqua  and  Dunn  &  Hehvh,  tot  a^peUee.     Fatorot  6  Lamtm, 
fox  appellant. 
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Howkxil,  J.  This  is  an  action  to  annul  ft  nuncupative  testament  by 
public  act,  on  the  following  grounds: 

L  It  does  not  appear  that  it  was  received  by,  or  dictated  to,  the  notary 
in  presence  of  the  witnesses. 

2.  It  does  not  appear  that  it  was  written  by  the  notary  as  dictated  by 
the  testatrix. 

8.  It  does  not  appear  that  the  instrument  was  read  to  the  testatrix  in 
the  manner  required  by  law. 

4.  It  does  not  appear  that  the  reception,  chelation,  signature  and  attes- 
tation of  said  instrument  were  all  done  at  one  and  to*  same  time,  without 
interruption  and  without  turning  aside  to  other  acts. 

The  portions  of  the  instrument  in  which  the  alleged  defects  of  form 
appear,  are  as  follows : 

"Be  it  known  that  I,  John  A.  If.  Hugh,  Notary  Public,  in  and  for  the 
parish  aforesaid,  on  the  eleventh  day  of  November,  A.  D.,  eighteen  hun- 
dred and  sixty-six,  repaired  to  the  residence  of  Bndora  Devall,  wife  of 
Francis  F.  Palms,  inhabitant  of  the  said  parish  of  East  Baton  Bon$e, 
and  State  of  Louisiana,  when,  at  her  request  and  at  her  dictation,  the  fol- 
lowing instrument  was  written  by  me,  the  said  notary,  and  declared  by  the  said 
Eudora  to  be  her  last  will  and  testament. " 

Here  follow  the  dispositions,  and  the  act  concludes  : 

"  In  testimony  whereof  the  mid  Eudora  has  signed  her  name  hereto  in 
presence  of  Thomas  J.  Buffing  ton>  Isaac  A,  Williams  and  John  B.  Whittaker, 
lawful  witnesses,  residing  in  this  parish,  and  me  the  said  notary,  after  having 
read  the  same  in  an  audible  voice,  in  the  presence  of  the  testatrix  and  the 
said  witnesses,  without  interruption  and  without  turning  aside  to  other 
acts,  this  11th  November,  1866. 

Articles  1571, 1572  and  1573,  G.  C,  prescribe  the  formalities  of  this 
description  of  will,  and  by  them  it  must  appear  from  the  instrument 
itself,  that  it  was  dictated  by  the  testator,  written  by.  the  notary  as  it 
was  dictated,  then  read  to  the  testator,  and  signed  by  the  testator,  (or  the 
cause  of  his  not  doing  stated),  also  by  the  witnesses  (or  one  of  them  at 
least,  for  all)  and  by  the  notary, — all  to  be  done  in  the  presence  of  the  wit- 
nesses, and  without  interruption,  and  without  turning  aside  to  other  acts. 
9  A  217  ;  10  A.  212.  Article  1588  declares  that  tesfcunente  are  null  and 
void,  if  the  formalities  to  which  they  are  subject  are  not  observed. 
5L.  387;  6L.  722;  10  L.  319;  16  L.  80;  12B.85;  6  A.  243. 

It  is  quite  manifest,  from  a  simple  inspection  of  the  instrument  before 
us,  that  it  is  defective  in  not  showing  that  it  was  dictated  by  the  testatrix 
and  written  by  the  notary  as  it  was  dictated,  in  the  presence  of  the  wit* 
nesses.  No  reasonable  inference  can  be  drawn  from  the  language  used 
that  it  was  so  dictated  and  written.  On  the  contrary,  its  terms  imply  that 
it  was  only  signed  and  read  in  the  presence  of  the  witnesses;  that  the 
witnesses,  very  probably,  made  their  appearance  after  the  dispositions  of 
the  will  had  been  dictated  by  the  testatrix  and  written  by  the  notary* 
Some  expression  should  have  been  used  to  show*  without  a  reasonable 
doubt,  that  the  witnesses  were  present  throughout  the  reception  and 
execution  of  the  instrument  as  a  whole.  We  can  find  in  it  no  such  Ian? 
guage  or  expression.    See  8  A.  469 ;  11  A.  3, 108  ;  5  A.  665. 

In  the  cases  relied  on  by  defendant  there  were  expressions  which  justi* 
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fied  the  conclusion  that  all  had  been  done  in  the  presence  of  the  wit- 
nesses. 

It  is  suggested  in  the  answer  to  the  petition,  but  not  urged  in  this 
court,  that  if  the  said  testament  is  invalid,  as  a  public  act,  it  is  good  as  a 
nuncupative  will  by  a  private  act,  and,  as  such,  should  be  ordered  to  be 
probated  according  to  law.  We  may  consider  this  position  as  abandoned 
in  this  court,  the  defendant  relying  solely  on  the  validity  of  the  will ;  ye£ 
we  would  feel  authorized  to  make  such  a  disposition  of  the  ma'ter, 
if  we  could  find  in  the  record  any  thing  to  justify  such  action  on  our  part 

Judgment  affirmed. 

1 2s  gjl  No.  1597.— Succession  of  J.  0.  Patrick. 

|  20    204 

'  62  1046      AJudgraent  creditor  of  an  estate  took  a  rale  on  the  executrix  to  file  en  aooountof  her  adnrinfstra* 
62  1260  tion  tod  offered  the  Judgment  In  her  favor  ae  evidence  that  she  wae  a  creditor,  to  «rntoh  the 

executrix  oojeoted.  on  the  ground  that  the  not*  on  whioh  the  judgment  wae  founded  was  not 
legally  stamped  ;  plaintiff  in  rule  offered  the  note  which  wae  legally  stamped  ;  defendant  then 
offered  the  whole  record  in  the  case  to  ehow  the  absolute  nullity  of  the  Judgment,  to  which 
plaintiff  objected,  en  tbe  ground  that  collaterally  the  defendant  oould  not  go  behind  the  judg- 
ment and  prove  facte  going  to  annul  the  same :  Hd&— That  the  record  wae  admissible  ae  rebutting 
evidence. 
Where  an  attoraey*t-law  appear*  in  court  and  files  an  answer  in  a  cause,  he  will  be  presumed  to  have 
been  duly  authorized  by  hie  olient,  th«  oontrary  not  being  supported  by  oath. 

APPEAL  from  District  Court,  Parish  of  West  Baton  Rouge,  Po*ey,  J. 
S.  P.  Greves,  Favrot  tfc  Lamon,  for  appellee.  White  dt  Robertson, 
for  appellants. 

HowejjL,  J.  This  is  an  appeal  from  a  judgment  on  a  role  to  compel 
the  executrix  to  render  an  account  of  her  administration,  and  the  only 
question  is,  whether  or  not  the  plaintiff  in  rale  is  a  creditor  of  the  suc- 
cession. She  base*  hi-r  right  upon  a  judgment  in  her  favor  against  the 
st n  cf&<ion,  rendered  by  a  court  of  competent  jurisdiction,  but  the  appel- 
Uu  opposes  it  as  "iuvulid  and  of  no  effect,  for  the  reason  that  the  note, 
the  basis  of  the  same,  whs  used  without  having  been  legally  stamped,  and 
in  violation  of  the  law."  The  record  shows  that  the  tiote  was  stamped  ; 
but  on  the  trial,  the  plaintiff  in  the  rule,  after  introducing  the  judgment, 
objected  to  the  introduction  by  the  defendant  of  the  whole  record  of  the 
suit  in  which  it  was  reudere  t,  to  prove  ixbsotufe  nullity  of  said  judgment* 
on  the  ground  that  "collaterally  the  defendant  oould  not  go  behind  the 
judgment  and  prove  facts  going  to  annul  the  same  ;"  and  from  this  record, 
the  appellant  contends,  in  this  court,  that  the  nullity  of  the  jutlgment 
appears  for  want  of  legal  citation  of  J.  0.  Patrick,  or  notice  to  his  repre- 
sentative after  his  death.  The  record,  we  think,  was  admissible  as  rebut- 
ting evidence ;  but  it  shows  that,  after  the  cause  had  been  continued  for 
the  purpose  of  making  the  representative  of  the  deceased  a  party  to  the 
suit  instituted  against  T.  0.  and  J.  0.  Patrick,  an  appearance  was  made 
and  answer  filed  by  counsel  for  the  defendants,  and  subsequently  an  appeal 
obtained  by  him  in  their  behalf,  bnt  not  prosecuted.  We  must  presume 
that  the  counsel  was  authorized  to  represent  his  clients,  the  contrary  not 
being  supported  by  oath. 

The  Judge  a  quo  did  not  err  in  refusing  to  inquire  into  the  considera- 
tion  of  the  note  in  this  proceeding. 

Judgment  affirmed. 
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No.  405. — James  McAllister  v.  Fbebman  Bubton  k  Co. 

I»  a  redhibitory  action  to  which  It  wat  proved  that  a  etave  parehaeed  by  to*  plalaUff  op.  the  lfth<ai 
Dwmnbor,  I860,  was,  aft  the  time  of  the  sale  afOioted  with  "  obronio  pleurisy,"  of  whioh  he  died  on 
the  Slth  of  July,  i860  :    Britf-That  plaintiff  wu  entiUed  to  Mooter  back  the  price  of  the  elav» 


APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar,  J. 
L.  M.  Day,  and  Snyder  4  Leans,  for  plaintiff  and  appellant     L.   V. 
Beeves  and  John  TurnbuU,  for  defendants  and  appellees. 

Hymak,  0.  J.  This  is  an  action  brought  by  plaintiff  to  recover  from 
defendants  the  price  he  gave  them  for  a  slave,  bought  from  them,  because 
of  latent  defects  in  the  body  of  the  slave  when  bought. 

Defendants  sold  the  slave  to  plaintiff  on  the  15th  December,  1859.    On 
the  6th  of  May,  I860,  the  slave  came  in  from  the  field  complaining  of ' 
sickness,  and  Doctor  Miller  was  immediately  sent  for  to  attend  him.    He 
continued  sick  until  24th  July,  1860,  when  he  died. 

Witnesses  for  both  plaintiff  and  defendants  testified  that  the  slave  died 
of  chronic  pleurisy. 

Dr.  Miller  testified  that  the  slave  had  chronic  pleurisy  when  he  first 
called  to  see  him  ;  that  he  had  none  of  the  symptoms  of  acute  pleurisy  : 
that  after  an  acute  attack  of  that  disease  a  person  may  live  for  years  beforfe 
he  is  carried  off  by  it;  that  if  the  slave  had  no  fever  with  other  symptoms  of 
the  acute  pleurisy,  from  the  time  plaintiff  bought  him,  15th  December,' 
1859,  to  the  6th  May,  1860,  the  disease  of  which  he  died  must  have  existed 
in  his  person  before  he  was  bought  by  plaintiff  from  defendants. 

Plaintiff's  overseer,  who  was  constantly  with  the  slave,  testified  that 
he  had  no  fever  and  no  symptoms  of  the  acute  pleurisy  from  the  time 
plaintiff  bought  him,  and  that  he  was  unable  to  do  a  hand's  labor  from 
that  time.  Taking  the  testimony  of  these  two  witnesses  as  true,  it  is 
clear  that  the  slave  died  of  a  disease  whioh  existed  before  plaintiff  pur- 
chased him  from  defendants. 

The  only  evidence  adduced  that  does  not  fortify  the  testimony  of  Dr. 
Miller  is  that  of  Dr.  MoGruder.  Dr.  McGrader  testified  that  the  slave  died 
of  hydrothorax.  This  may  be  a  symptom  of  chronic  pleurisy.  His 
reply  to  the  seventh  interrogatory  propounded  to  him,  is  not  an  answer 
thereto,  but  evidently  an  attempt  to  evade  an  answer. 

We  do  not  think  that  his  evidence  should  out-weigh  that  of  other 
physicians  who  testified  in  this  case . 

The  judgment  of  the  District  Court  was  in  favor  of  defendants,  and 
from  it  plaintiff  has  appealed. 

The  judgment  is  erroneous,  and  must  be  reversed.  Civil  Code  2495  and ' 
2506.  It  is  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  annulled  and  reversed,  and  it  is  further  deoreed  that 
the  plaintiff  recover  of  defendants,  jointly,  the  sum  of  eighteen  hundred 
dollars,  with  five  pereentum  pea  annum  iuierest  thereon  from  the  Mday 
of  June,  1860,  till  paid,  and  the  costs  of  suit. 

HowiLii,  J.,  dissenting.  In  my  opinion  the  decision  in  this  case  is  in 
direct  conflict  with  the  jurisprudence  on  this  subject,  as  now  settled,  tc 


206  SUPREME  COUBT  OF  LOUISIANA, 

LeBlano  ?.  LeBlano. 

the  effect  that  a  contract  for  the  price  or  value  of  a  slave  cannot  be  en- 
forced, and  that  no  warranty  in  such  contracts  exists. 

If  the  price  cannot  be  recovered  of  the  vendee,  the  vendor  cannot  be 
compelled  to  return  the  price  or  any  part  received  by  him. 

The  two  actions  rest  upon  the  same  principle,  and  neither  can  be  main- 
tained. 

I  think  plaintiff's  demand,  which  rests  upon  the  right  of  warranty, 
Should  be  dismissed . 

No.  1604.— Eugene  LbBlano  and  othsb  beibs  vs.  Ajtobb  LbBxjutg,  ahp 
Edward  LeBlano  vs.  Axdbe  LeBlano. — Consolidated  Cases, 

tVnere  property  has  been  bought  during  the  marriage,  in  the  name  of  the  husband*  with  the  sepa- 
rate fundi  of  the  wife.  It  oooomeeoomMmitf  property,  and  the  wife  has  her  reoourae  acalntt  the 
husband  for  the  restitution  of  her  fun*  to  used,  with  mortgage  on  his  property  to  secure  tea 
same.    C.C.2367. 

Where  the  estate  of  the  wife  has  eome  into  the  possession  of  the  husband  daring  the  marriage,  and 
it  is  not  shewn  that  ahe  administered  it  separated  and  alone,  it  will  be  presumed  that  it  i»  under 
the  administration  and  control  of  the  husband, 

A  judgment  appealed  from  oannot  be  amended  between  appellees. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey t  J. 
W.  B.  Robertson,  and  Barrow  <ft  Pope,  for  appellants.     Talbot  &P*& 
for  appellees. 

Labauve,  J.  Eugene  LeBlane,  Beine  LeBlano,  Augustin  LeBIa&o,  Bel- 
izatre  LeBlano,  Ulger  LeBlane,  Augustiere  LeBlano,  and  Apolline  Le- 
Blane, claim  of  defendant,  their  father*  the  sum  of  four  thousand  dollars 
with  legal  interest  from  judicial  demand,  with  a  legal  mortgage,  as  para- 
phernal money  received  by  their  father  in  right  of  their  deceased  mother. 

The  petition  alleges  in  substance  that  plaintiff's  mother  died  29th 
August,  1860 ;  that  she  had  inherited  during  her  marriage  from  the  succes- 
sion of  her  deceased  father  and  mother,  one  arpent  of  land,  which  was 
sold  by  their  father,  who  received  the  price  thereof,  as  follows  : 

That  on  the  30th  of  October,  1824,  one  Charles  Gautreau  sold  to  their 
father  one  1  a'f  arpent  of  land;  that  said  sale  purports  to  have  been 
made  for  six  hundred  dollar*  in  cash,  while,  in  fact,  no  money  was  paid, 
but  the  true  intent  of  the  parties  was  a  dation  enpaiement  made  to  peti- 
tioner's mother  for  her  rights  in  the  succession  of  her  deceased  father. 

That  en  the  17th  May,  1632,  at  a  sale  of  the  property  of  the  succession 
of  the  widow  Jean  Baptiste  Bourgeois,  grandmother  of  petitioners,  the 
bad  was  sold  to  Jean  B.  Bourgeois,  one  of  the  heirs  and  administra- 
tor; that  thereafter,  on  the  13th  June,  1832>  the  said  Bourgeois, 
reeonveyed  the  said  laud  to  Andre  LeBlano,  and  Belomi  Mire,  in  right  of 
their  wives,  and  that  one  half  arpent  of  said  land  was  a  dation  enpaiement 
to  petitioners'  mother  for  her  rights  in  the  succession  of  her  deceased 
mother  ;  that  said  two  parcels  of  land,  malting  one  arpent*  were  the  sep- 
arate property  of  petitioners'  deceased  mother. 

That  on  the  27th  of  March,  1839,  their  father  sold  said  land  to  widow 
Dominique  A.  Tureaud  for  four  thousand  dollars.  That  their  father  is 
then  indebted  to  petitioners  for  said  sum  with  legal  interest  from  the 
20th,  August,  1860. 
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The  petition  concludes  by  praying  that  their  father  be  decreed  lo  pa; 
four  thousand  dollars  with  legal  interest  from  judicial  demand  witfl  a 
mortgage  dating  on  the  27th  March,  1839. 

Edward  LeBlano  brought  a  suit  against  the  defendant  on  the  3d  April, 
1866!  claiming  of  the  defendant  the  sum  of  six  thousand  six  hundred 
dollars,  with  interest  at  eight  per  cent,  per  annum,  from  10th  January, 
1862,  with  a  special  mortgage  on  defendant's  land,  dating  on  21st  day  Of 
January,  1861 ;  this  suit  has  been  consolidated  with  that  of  the  heirs  of 
Mrs.  LeBlanc.  He  also  introduced  in  the  said  suit  of  Mrs.  LeBlano's 
heirs  or  Andre  LeBlanc,  reiterating  his  mortgage  claim  upon  defendant's 
land,  and  which  he  alleges  to  be  superior  to  all  other  mortgages  or  privi- 
leges thereon.  He  denies  all  the  allegations  set  forth  in  the  said 
heirs'  petition,  and  alleges  that  if  said  heirs  ever  had  any  right,  their 
father  settled  with  them ;  that  they  being  all  of  full  age,  accepted  thecom- 
mmuty ;  that  the  note  sued  upon,  was  for  borrowed  money  to  pay  the 
community  debts;  that  all  of  said  heirs  assented  to  sai4  mortgage,  and 
that  they  are  bound  for  their  portion  of  said  mortgage  debt. 

He  prays  for  judgment  against  the  defendant  and  the  sale  of  the  mort- 
gaged property,  and  that  the  said  heirs'  demand  be  rejected. 

After  a  hearing,  the  Court  gave  judgment  in  favor  of  five  of  the  plain- 
tiffs, against  the  defendant,  for  92,857  14,  with  legal  interest  from  judicial 
demand,  and  a  legal  mortgage,  from  the  27th  March,  1839,  and  rejected 
two  of  the  plaintiffs'  claims,  and  dismissed  the  intervention,  and  gave  judg- 
ment in  favor  of  Edward  LeBlano  against  the  defendant,  Andre  LeBlano, 
for  six  thousand  six  hundred  dollars,  with  interest  and  mortgage. 

The  intervenor  alone  took  this  appeal.  We  will  first  examine  the  two 
acts  of  sale,  which,  it  is  alleged,  oontain  dcUion  en  paiement  of  the  righto 
of  the  deceased  wife. 

The  first,  passed  before  the  Parish  Judge  of  Ascension,  on  the  80th 
October,  1824,  purports  to  be  a  sale,  pure  and  simple,  by  Charles  Gau- 
treau  to  Andre  LeBlanc,  for  six  hundred  dollars,  paid  before*  the  pass- 
ing of  the  act. 

The  second,  passed  13th  June,  1832,  before  the  Parish  Judge  of  Ascen- 
sion, purports  to  be  a  sale  by  Bourgeois,  as  administrator  of  the  suc- 
cession of  widow  Bourgeois,  for  the  plantation  which  was  adjudicated 
to  Andr6  LeBlano  and  Beloni  Mire,  but  that  really  the  said  adjudication 
was  made  to  Andre  LeBlano  and  Beloni  Mire,  in  the  rights  of  their 
wives ;  the  act  then  proceeds  to  state  that  the  said  administrator  sells  and 
conveys  to  aaid  Andre  LeBlano  and  Beloni  Mire,  the  said  plantation  fot 
the  price  of  three  thousand  three  hundred  doMara,  payable,  one-half  in 
March,  1833,  and  the  other  half  in  March  1834;  mortgage  retained  on 
the  property,  the  purchasers  binding  themselves  in  a&Udo  to  pay  said  sum 
of  three  thousand  three  hundred  dollars. 

It  is  clear  that  these  acts  do  not  contain  doiion  enpaiem&nt;  they  are 
pure  and  simple  sales  made  to  Andre  LeBlanc*  and  not  to  hie  wife. 
Andrt  LeBlano  is  the  purchaser  and  he  binds  himself  to  pay;  bin  wife  ia 
not  a  party  to  the  act,  nor  doe*  he  appear  as  her  ageai. 

On  the  27th  March,  1839,  Andre  LeBlano,  sold  this  land  as  bis  own,  and 
his  wife  renounced  her  rights  in  the  usual  form. 


208  _     _.    _     .  SUPREME  COURT  OF  LOUISIANA,   _     _  _ 

LeBlano  v.  LaBIuio.  ..... 

We  are  of  opinion  that  these  parcels  of  land  became  community  pro- 
perty.   C.  0.  Art.  2371;  5  An.  688. 

It  is  true  that  Andre  LeBlano,  the  surviving  husband,  being  examined, 
testified  that  those  two  half  arpents  of  land  were  paid  for  and  taken  in  pay- 
ment of  his  wife's  shares  in  the  estates  of  her  father  and  mother,  said  shares 
amounting  in  both  successions,  from  one  thousand  eight  hundred  to  two 
thousand  dollars.  Admitting  this  to  be  all  true,  the  deeds  of  sale  show 
that  the  property  was  purchased  during  marriage,  in  her  husband's  name, 
though  paid  for  in  whole  with  the  wife's  funds,  the  same  belonged  to  the 
community,  the  wile  only  retained  a  claim  against  the  hnahand,  for  her 
funds  so  paid,  with  a  mortgage.  C.  C.  Art  2307  ;  10  L.  181;  12  L.  170; 
17  L.  206 ;  19  L.  406  ;  4  R.  114  ;  5  A.  688. 

Two  acts  of  acquittance,  given  by  the  deceased  wife,  duly  assisted  by 
her  husband,  to  the  administrator  of  the  estates  of  her  father  and  mother, 
passed  before  the  Parish  Judge  of  Ascension,  were  introduced  in  evidence 
without  objection.  The  first*  on  the  26th  April,  1828,  shows  that  the 
wife  received  from  the  estate  of  her  father,  $1,900  37.  The  second,  on 
the  3 let  March,  1835,  shows  that  the  wife  received  from  the  estate  of 
her  mother,  9909  61 ;  which  two  sums  make  an  aggregate  of  $2, 80 J  98, 
apparently  conflicting  with  the  testimony  of  the  husband,  who  declared 
that  in  both  estates  the  amount  was  from  91,800  to  $2,000,  but  we  mart 
presume  that  the  memory  of  the  witness  failed  him  after  a  lapse  of  time  of 
over  thirty  years,  and  that  the  receipts  are  more  reliable. 

It  is  not  shown  that  the  deceased  wife  administered  her  paraphernal 
property  separate  and  alone ;  it  is  then  presumed  that  the  same  was 
under  the  administration  of  her  husband  and  that  he  received  said  funds 
and  is  responsible  for  the  same.  C.  G.  Art  2362 ;  14  A.  261  ;  Johns  v. 
Race,  18  A-  105. 

The  intervenor  has  failed  to  show  that  the  defendant  had  paid  his  chil- 
dren, nor  that  the  latter  had  accepted  the  community  to  which  the 
said  plaintiffs  declare  in  their  petition  to  have  renounced  ;  therefore  all 
the  property  belonging  to  the  community,  belongs  to  the  defendant 
subject  to  the  tacit  mortgage  of  plaintiffs. 

The  appellees,  by  their  answer,  pray  that  the  judgment  of  the  District 
Court  be  amended  so  as  to  allow  Belizaire  the  interest  purchased  by  him 
of  Joseph  U.  LeBlano,  and  that  the  mortgage  given  by  defendant  to  the 
intervenor,  be  restricted  to  the  interest  of  the  mortgagor  in  her  property, 
and  thus  amended,  that  it  be  affirmed ;  Belizaire  LeBlano  and  Joseph  U. 
LeBlano  and  the  defendant  are  all  appellees.  It  is  well  settled  that  a 
judgment  appealed  from  oannot  be  amended  between  appellees.  18  A.; 
16  A.  195;  10  A.  433. 

The  judgment  is  erroneous  as  to  the  amount  allowed  to  five  of  the 
plaintiffs,  and  must  be  reduced. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  sum  of  two 
thousand  seven  dollars  and  fourteen  cents  be  allowed  in  lieu  of  two  thou- 
sand eight  hundred  and  fifty-seven  dollars  and  fourteen  cents,  and,  that 
as  amended,  the  said  judgment  be  affirmed,  at  the  costs  of  the  appellees. 

Rehearing  refused. 
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No.  1297. — Outer  P.  Robinson  vs.  Mrs.  Sabah  B.  Doherty  and  Stephen 

G.  DOHEBTT. 

The  burden  of  proof  is  on  defendant  to  ahow  that  the  consideration  of  a  promissory  not*  ttt  the 
price  of  a  slave. 

APPEAL  from  the  District  Court,  Parish  of  West  Feliciana,  Cooky,  J. 
8.    J.   PotoeU,  for  plaintiff  and  appellea      W.  D.    Winter,    and 
Collins  <fc  Leake,  for  defendants  and  appellants. 

Htuan,  C.  J.  Stephen  C.  Dohertj  is  appellant  from  a  judgment  con- 
demning him  to  pay  plaintiff  the  amount  of  his  promissory  note  with 
interest. 

The  defence  set  up  by  bim  in  his  answer  is,  that  the  note  was  given  to 
plaintiff  for  the  price  of  a  slave.  That  plaintiff  warranted  title  in  the 
slave,  and  that  he,  defendant,  had  been  evicted  of  him  by  emancipation* 

There  is  no  proof  that  the  note  was  given  for  the  price  of  a  slave. 

Let  the  judgment  be  affirmed  at  defendants'  cost 

Rehearing  refused. 

No.  1615.— W.  Cox  &  Co.  (No.  1138)  v.  Estatb  op  Robbot  Kino ;  W. 
Cox  &  Co.  (No.  1252)  v.  Estatb  07  R.  KrNO  and  Martha  Kino  ; 
Mabtha  Kino  (No.  1315)  v.  Estatb  of  Robebt  Kino.— Consolidated 
cases. 

Tbe  role  enunciated  in  article  2256  of  the  Civil  Code,  that  parol  evidence  ia  inadmissible  to  contradict 
or  rary  the  content*  of  a  notarial  act  of  mortgage,  only  appliea  to  aou  intrinsically  valid,  and  not 
to  ouch  aa  are  attacked  to  be  declared  null  on  account  of  fraud, 

Ajb  intervention  by  the  wife  in  a  pre-existing  suit  between  the  oreditora  and  the  ectate  of  her  husband 
to  annul  her  renunciation  in  an  act  of  mortgage  executed  by  her  husband,  is  a  direct  action,  and 
parol  evidence  ie  admissible  to  prove  the  nullity  on  account  of  fraud,  on  the  general  principle 
that  fraud  vitiates  all  con  tracts. 

When  %  notarial  act  Is  sought  to  be  deolared  null  on  the  ground  of  fraud,  the  notary  who  passed  the 
act  need  not  be  made  a  party  to  tho  suit. 

APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar*  J. 
Julius  Aroni,  and  Aroni  eft  Collier,  for  appellants.     Mayo  dbSpenoer, 
said  Beeve  Lewis,  for  appellees.    L.  V.  Beeves  and  Thos.  P.  Farrar,  for 
administrator. 

Itjs&by,  J.  These  three  cases,  No.  1138,  No.  1252  and  No.  1315  were  con* 
aolidated  and  tried  together  in  the  lower  court. 

In  the  two  first,  No.  1138  and  No.  1252,  Walter  Cox  &  Co.,  the  plain- 
tiffs  therein,  chimed  from  the  succession  of  Robert  King,  and  in  the  last  of 
these,  No.  1252,  also  against  Martha  King,  his  widow,  in  solido,  the  amount 
ef  several  promissory  notes,  all  drawn  by  Robert  King,  with  a  special 
mortgage  to  secure  them,  in  virtue  of  a  notarial  act,  passed  before  the 
JEtecoarder  of  the  Parish  of  Tensas,  on  the  2d  April,  1861,  in  which  act  is 
contained  the  renunciation  of  Mrs.  Martha  King. 

Mrs.  Martha  King  intervened  in  the  suit  No.  1138,  and  answered 
in  the  suit  No.  1252,  claiming  to  be  the  owner  of  some  of  the  lands  mort- 
gaged, and  attacking  as  a  nullity,  her  renunciation  in  the  act  of  mort- 
gage of  2d  April,  186L    In  the  suits  No*  1138  and  1252  there  was  an 
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intervention  on  the  part  of  the  Bank  of  Louisiana ;  also  of  the  estate 
of  Robert  C.  Cam  mack;  and  also  of  Washington,  Jackson  &  Co.,  holders, 
as  tranaferrees  of  W.  Cox  &  Co.,  of  some  of  the  notes  of  Robert  King, 
for  which  they  ask  a  judgment  thereon,  with  a  priority  on  the  proceeds 
of  the  sale  of  the  mortgaged  property.  In  the  suit  No.  1315,  Mrs.  Mar- 
tha King  claimed  from  the  succession  of  her  husband,  the  amount  of  her 
paraphernal  rights,  and  in  this  suit  Walter  Cox  &Co.,  intervened,  con- 
testing Mrs.  King's  claim  so  far  as  it  might  affect  them. 

The  administrator  of  Robert  King's  succession,  sets  up  in  his  answer 
to  Mrs.  King's  suit,  a  claim  for  improvements  placed  on  Mrs.  King's 
plantation  during  the  marriage,  and  consequently  community  property. 

Upon  these  several  issues,  the  Court  below  in  the  same  decree  gave 
judgment  in  favor  of  Walter  Cox  &  Co.,  against  the  succession  of  Robert 
King,  for  the  whole  amount  claimed  by  them  in  their  two  suits,  No.  1138 
and  1252,  and  recognized  the  mortgage  in  their  favor,  of  2d  April,  1861, 
on  all  the  property  described  in  the  act,  except  certain  property  belong- 
ing to  Mrs.  King,  admitted  to  have  been  properly  excluded. 

The  Court  also  gave  judgment  in  favor  of  the  intervenors  in  suit  No.  1138 
and  No.  1252,  the  Bank  of  Louisiana,  the  estate  of  R.  C.  Cammack,  and 
Washington  Jackson  &  Co.,  subrogating  them  to  the  right  of  mortgage 
claimed  by  Walter  Cox  &  Co.,  to  the  extent  of  the  respective  amounts  of 
their  respective  notes  filed  with  the  petition  of  intervention,  and  decree- 
ing that  the  proceeds  of  the  sale  of  the  mortgaged  premises  be  applied 
to  the  payment  of  the  said  notes  of  intervenors  by  preferance  and  pri- 
ority as  mortgage  creditors  subrogated  to  the  rights  of  Walter  Cox  &  Co. 

The  Court  also  gave  judgment  in  favor  of  Mrs.  Martha  King  against 
the  succession  of  her  deceased  husband  for  the  amount  of  her  parapher- 
nal property  claimed  by  her,  with  a  legal  and  tacit  mortgage  upon  all 
the  real  estate  of  the  said  succession,  from  the  date  of  the  receipts  of 
her  money  by  her  husband,  the  last  of  which  was  paid  to  him  not  later 
than  1855. 

It  was  also,  by  the  said  judgment,  decreed  that  Mrs.  Martha  King's  re- 
nunciation of  her  matrimonial  rights  in  the  notarial  act  of  2d  April,  1861, 
was  null  and  void. 

From  this  judgment,  Walter  Cox  &  Co.  have  appealed,  and  in  this 
court,  they  say  they  are  aggrieved  by  the  whole  judgment,  for  two 
reasons: 

First— That  the  District  Judge  admitted  parol  testimony  to  contra- 
dict the  contents  of  the  notarial  act  of  mortgage,  as  stated  in  the  bill  of 
exceptions,  to  which  our  attention  is  specially  called,  and 

Second — That  some  of  the  notes  drawn  by  Robert  King,  held  and  trans- 
ferred by  Walter  Cox  &  Co.  to  the  intervenors,  the  Bank  of  Louisiana, 
the  estate  of  R.  C.  Cammack,  and  Washington  Jackson  &  Co.,  were  not 
covered  by  the  mortgage  granted  by  King  to  Cox  &  Co.,  and  that  these 
intervenors  were  not  subrogated  to  any  right  which  they  acquired  under 
that  mortgage. 

The  correctness  of  that  part  of  the  decree  which  annuls  Mrs.  King's 
renunciation,  depends  entirely  upon  the  question  whether  the  Court 
below  correctly  overruled  the  objections  urg»d  by  Cox  &  Co,  and  the 
intervenors,  claiming  to  hold  under  them,  to  the  testimony  received  by 
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the  Court,  upon  wbioh  its  decision  was  based.     These  objections  were: 

1st  That  the  notarial  act  of  mortgage  is  in  due  legal  form,  and  no 
parol  testimony  can  be  admitted  to  contradict  what  is  stated  in  said  act. 

2d.  That  the  validity  of  the  act  cannot  be  collaterally  inquired  into, 
bat  it  can  only  be  done  by  a  direct  action,  to  which  the  notary  who  passed 
the  act  must  be  made  a  party. 

3d.  That  the  renunciation  of  the  wife  is  binding,  if  the  notary  certifies 
that  all  the  forms  of  law  have  been  complied  with,  until  the  notary  is 
charged  and  convicted  of  fraud. 

All  these  objections  to  the  parol  evidence  received  on  the  trial  of  the 
case  may  be  examined  together. 

The  first  ground  is  a  mere  enunciation  of  article  2256  of  the  Civil  Code. 
This  salutary  rule  applies  to  acts  intrinsically  valid,  and  not  to  such  as  are 
attacked  to  be  declared  null  on  account  of  fraud,  in  which  a  different 
role,  well  denned  in  the  case  of  Williams  v.  Vance,  2  An.  909,  obtains. 
In  that  case  the  Court  observed,  "  The  evidence  ought  to  have  been 
received.  It  went  to  show  that  the  written  contract  never  had  any  legal 
existence  or  binding  force.  Fraud  vitiates  all  contracts ;  those  who 
practice  it  rarely  commit  th,e  imprudence  of  affording  written  proof 
of  its  existence;  and  if  the  injured  were  not  permitted  to  expose  it  by 
oral  evidence,  they  would,  in  almost  all  cases,  be  remediless.  Hence  the 
admission  of  parol  evidence  for  such  purpose  to  defeat  written  contracts 
has  become  a  rule  of  universal  jurisprudence.  Story's  Equity,  vol.  2, 
{1531.    Greenleaf  on  Evidence,  £248.     Bronssard  v.  Sudrique,  4  La.  351." 

It  is,  however,  urged  that  the  act  being  a  notarial  one,  it  cannot  be  at- 
tacked collaterally,  and  that  in  a  direct  action  for  that  purpose  the  notary 
most  be  made  a  party,  and  that  until  the  notary  is  charged  and  convicted 
of  fraud,  the  renunciation  of  the  wife  is  binding  on  her. 

The  action  of  the  wife  to  annul  the  renunciation  made  by  her  in  the 
act  of  mortgage  on  the  2d  April,  1861,  was  a  direct  one;  but,  had  it  not 
been  so,  it  should  have  been  excepted  to,  which  was  not  done  in  tho 
lower  court 

She  pursued  the  remedy  pointed  out  by  this  Court  in  the  case  of 
Lewis*  Heirs  v.  Bis  Executors  etals.,  5  La.  895.  In  that  case,  the  Court 
examined  the  whole  practice  in  France,  in  relation  to  the  inscription  de 
faux,  the  faux  principal  and  the  faux  incidentals,  and  pronounced  that 
remedy  inapplicable  here. 

The  Court  observed  :  "Our  practice  in  Louisiana,  it  appears  to  us, 
is  more  simple  and  direct,  and  attains  the  ends  of  justice  just  as  effi- 
ciently. We  do  not  wait  for  a  judgment  in  the  criminal  prosecution, 
because  it  could  not  be  evidence  against  those  whose  civil  rights  were 
affected  by  the  instrument  Instead  of  the  faux  inciderUale,  we  permit 
the  party  attacking  the  instrument,  to  introduce  the  proof  in  the  civil 
suit;  and  all  we  require  of  him  is,  that  if  the  act  emanates  from  him,  or 
is  alleged  to  emanate  from  him,  he  shall  attack  it  directly,  and  put  his 
opponent  on  his  guard.    6  N.  S.  512. 

"We  see  no  reason  to  change  our  practice;  positive  law  does  not  require 
us  to  do  so^-convenience  does  not  Under  our  code,  we  think  there  is 
the  same  authority  to  bring  a  suit  to  aet  aside  an  instrument  whioh 
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stands  in  the  way,  and  obstructs  the  enjoyment  of  a  right  to  property,  as 
there  is  to  sue  directly  for  that  property  itself ;  and  if  the  suit  can  be 
brought,  the  proof  may  be  admitted,  unless  we  come  to  the  conclusion 
that  what  notaries  do,  is  binding  on  the  whole  world,  which  is  not  pre- 
tended, and  could  not  be  maintained. " 

The  opinion  pronounced  in  Lewis'  Heirs  v.  His  Executor*  etals^  from 
which  we  have  just  made  a  copious  extract,  and  which  meets  our  full  con- 
currence as  a  sound  exposition  of  what  our  practice  in  Louisiana  is  in 
prosecuting  suits  to  annul  authentic  acts  on  account  of  fraud,  is  not 
adverted  to  in  the  matter  of  the  Succession  of  Tele,  reported  in  7  An., 
page  95,  and  relied  upon  as  authority  in  this  case.  As  the  opinion  and 
decision  in  that  case,  dissented  to  by  Mr.  Justice  Slidell,  was  afterwards 
held  up,  upon  a  rehearing,  and  never  finally  decided,  it  can  hardly  be 
deemed  authoritative. 

In  the  case  of  Colston  v.  Consolidated  Association  Bank,  12  La.  105, 
the  Court,  in  a  case  analogous  in  subject-matter  to  the  one  now  at  bar, 
said:  "The  District  Court  correctly  observed,  (in  refusing  to  admit 
witnesses  to  prove  that  the  act  of  renunciation  was  not  read  to  the  plain- 
tiff,) that  in  the  case  of  an  authentic  act,  judgment,  etc.,  the  special 
informalities  or  grounds  of  fraud  must  be  alleged,  and  cannot  be  offered 
tinder  a  mere  general  allegation  of  fraud,  or  want  of  formalities.9 

The  evidence  of  witnesses  in  that  case  was  properly  excluded,  not 
because  such  evidence  was  not  admissible,  but  because  the  special  inform- 
alities or  grounds  of  fraud,  were  not,  as  they  are  in  this  case,  alleged. 

No  objection  on  that  score,  nor  indeed  any  other,  was  made,  except 
on  the  grounds  specially  stated  in  the  bill  of  exceptions  to  which  we 
have  adverted. 

The  Court  below  did  not  err  in  receiving  the  parol  evidence.  It  is 
clear,  cogent  and  conclusive  to  establish  the  fraud,  and  we  can  finally 
dispose  of  the  case  without  remanding  it  to  make  the  notary  a  party,  as 
the  appellant  suggests  should  be  done. 

As  to  the  recognition  by  the  court  below  of  the  mortgage  to  secure  the 
payment  of  the  note*  held  and  sued  on  by  W.  Cox  &  Co.,  and  of  those 
transferred  to  and  sued  on  by  the  interveners,  the  Bank  of  Louisiana, 
the  estate  of  Robert  0.  Oumraack,  and  Washington  Jackson  &  Co.,  all 
bearing  date  prior  to  that  of  the  act  of  mortgage,  which  probably  repre- 
sented a  part  of  the  item  of  fifty  thousand  dollars,  stated  in  the  act  to  be 
already  due  by  Robert  King  to  W.  Cox  &  Co.,  we  are  satisfied  that  the 
Court  erred,  as  no  portion  of  that  item,  nor  of  the  notes  in  controversy, 
was  covered  by  the  act  of  mortgage  of  the  2d  April,  1861,  which  was  given 
merely  to  secure  future  indebtedness  "to  be  evidenced  by  accounts  cur- 
rent between  the  parties." 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  so  amended  as  to  strike  out  therefrom,  and  disal- 
low any  mortgage  under  the  act  of  2d  April,  1861,  in  favor  of  W.  Cox  & 
Co.,  or  of  the  Bank  of  Louisiana,  the  estate  of  Robert  O.  Cammack,  or 
Washington  Jackson  &  Co.,  to  secure  the  payment  of  the  notes  sued  on 
respectively  by  these  parties,  and  that  so  amended,  the  judgment  be  and 
it  is  hereby  affirmed,  at  the  costs  of  the  appellant 
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No.  1610.—  Mbs.  Rose  Cammaok  v.  John  Gordon,  Estates  op  J.  G.  Got- m 

don  and  John  Routh.  g  *g 

Whtrotts  transcript  of  the  neord  is  duty  oerrlflod  to  by  the  Oleife  of  ttas  District  Oonrt  ft  Is  miffl- 
eteot  to  enable  tho  Supremo  Ooart  to  decide  the  owe  on  its  mortis,  and  too  appeal  wkU  not  bo  dJ*» 

BllSSed. 

b  order  to  bind  tbe  endorser  of  a  promissory  not*,  tho  bolder  most  firs  him  notiot  of  protest. 

APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar%  J. 
T.  P.    Clinton,  for  appellant  Sparrow  &  Montgomery,  for  appellee, 

Ilslbt,  J.  A  motion  is  made  by  the  appellee  to  dismiss  the  appeal  in 
this  case,  on  the  following  ground  : 

That  the  transcript  on  file  in  this  court  does  not  show  what  evidence 
was  adduced,  nor  was  there  any  statement  of  facts  made  and  filed  in 
the  rait  as  required  by  law. 

The  transcript  of  the  record  is  brought  up  duly  certified  by  the  olerk 
of  the  District  Court,  and  this  suffices  to  enable  this  Court  to  consider 
the  entire  case,  and  decide  it  on  the  merits. 

Art  896  0.  P.  5  La.  293  ;  6  La.  211 ;  16  An.  84 ;  18  An.  262,  282. 

The  motion  to  dismiss  is  overruled. 

Suit  was  instituted  in  May,  1866,  against  the  defendants  in  solido,  on 
three  notes,  each  for  four  thousand  dollars,  drawn  by  John  Gordon  to 
the  order  of  John  Routh,  as  executor  of  the  estate  of  J.  G.  Gordon,  de- 
ceased, and  endorsed  by  John  Routh  as  executor  and  individually. 

On  the  13th  of  November,  1866,  Routh,  as  executor,  filed  an  exception* 
"that  he  was  without  any  legal  authority  whatever  to  endorse  the 
obligations  sued  on  as  executor  aforesaid,  and  could  not  by  such  en- 
dorsement bind  the  succession  of  Gordon. 

This  exception  was  referred  to  the  merits. 

On  the  19th  of  the  same  month,  Routh  filed  a  general  denial  as  execu- 
tor and  individually. 

John  Routh,  the  executor  of  J.  G.  Gordon,  having  died  during  the 
pendency  of  this  suit,  George  Sargent  was  appointed  by  the  Court,  dative 
testamentary  executor,  to  succeed  him,  and  judgment  having  been  ren- 
dered against  both  the  estates  of  John  Routh  and  of  J.  G.  Gordon  in 
«&fo,forthe  whole  amount,  etc.,  claimed,  the  executor,  Sargent,  has 
appealed. 

Tbe  points  for  the  defence  set  up  in  this  court  are,  that  an  executor 
without  an  order  of  court  oannot  bind  an  estate  by  endorsing  notes 
belonging  to  it,  particularly,  when  it  is  not  shown  that  suoh  endorsements 
are  not,  as  in  the  present  case,  shown  to  have  relation  to  the  afiaira  of 
the  estate. 

Also,  that  there  is  no  proof  in  the  record  that  any  notices  of  protest 
of  the  notes  sued  on  ware  ever  served  upon  the  representative  of  the 
estate  of  J.  G.  Gordon.    It  is  only  necessary  to  examine  the  last  point 

There  are  attached  to  the  protests  of  the  notes,  blank  certificates  of 
notices  of  protest,  which  prove  nothing,  nor  is  the  defect  supplied  by 
oiiy  other  testimony.    R  S.   page  45  $  8 ;  1  An.  page  95. 

The  endorser  of  the  notes  sued  on,  the  estate  of  J.  G.  Gordon,  if 
bound  by  the  endorsement  at  all,  is  discharged  for  the  want  of  duly 
legal  notice  of  failure  to  pay  them  by  the  drawer. 
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II  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
Distriot  Caurt  be  annulled,  avoided  and  reversed,  and  it  is  further 
ordered,  adjudged  and  decreed  that  judgment  be,  and  it  is  hereby 
rendered  against  the  plaintiff  and  in  favor  of  the  estate  of  J.  G.  Gordon, 
as  in  case  oi  nonsuit,  and  that  the  plaintiff  pay  the  ousts  of  suit  in 
both  courts. 

No.  1641— N.  R.  Jennings  vs.  S.  Gossezjn. 

An  action  In  damages  resulting  from  a  quasi-offenoe  it  prescribed  by  the  lapse  of  one  year.  CL  G  950L 

APPEAL  from  the  District  Court,  Parish  of  St  Tammany,  Mis,  J. 
A'fred  Hennen,  for  plaintiff  and  appellant.      Geo.   H.  Penn,  for 
defendant  and  appellee. 

Labauve,  J.  The  plaintiff  and  appellant  claims  damages  from  the 
defendant  for  the  want  of  care  in  the  medical  treatment  of  a  negro  girl 
-while  in  the  possession  of  the  latter,  and  for  expenses  paid  for  medical 
attention  on  her. 

,  The  petition  alleges  that  the  girl  was,  with  her  mother,  hired  to  the 
defendant,  residing  in  the  same  house  with  her,  and  accidentally  was 
severely  burned,  from  which,  she,  after  sometime,  became  a  helpless 
cripple,  owing  to  the  carelessness,  negligence  and  mismanagement  of  the 
defendant  in  the  treatment  of  her. 

The  defendant  pleaded  prescription  and  other  matters  in  his  defence, 
and  a  general  denial.  The  case  was  submitted  to  a  jury,  who  founds 
verdict  for  defendant,  and  the  Court,  having  given  judgment  accordingly, 
the  plaintiff  appealed. 

The  testimony  shows  that  the  negro  girl  was  injured  by  burning,  prior 
to  the  15th  January,  1859,  and  the  petition  and  citation  were  served  on 
the  defendant,  on  the  24th  March,  I860. 

This  is  clearly  an  action  to  recover  damages  resulting  from  a  quasi- 
Offence,  and  one  year's  prescription  applies.  C.  G,  Arts.  2294,  2295,  350L 

Judgment  affirmed,  with  costs. 

No.  1625.— Bank  op  Louisiana  v.  A.  W.  Green. 

The  order  of  Major  General  Banks  appointing  oommissioners  to  liquidate  tha  affairs  of  tha  Bank  of 
Loaiaiana.  did  not.  ip*>  facto,  destroy  the  charter  of  the  i-ank.  nor  did  the  violation  of  any  of  the 
-      corporate  powers  by  the  bank  operate  a  forfeiture  of  its  charter. 
The  charter  of  an  incorporated  institution  can  only  be  forfeited  by  the  authority  of.  and  under  sash 

proceedings  aa  are  prescribed  by  law. 

APPEAL  from  the  District  Court,  Parish  of  Carroll,  Farrar,  J. 
Sparrow  <fe  Montgomery,  for  plaintiff  and  appellee.      W.  Q.  Wylfr 
for  defendant  and  appellant. 

Hm*K,  C.  J.  The  only  question  in  this  case  is  whether  the  District 
Judge  properly,  overruled  the  exception  of  the  defendant,  who  is  ap- 
pellant from  a  judgment  against  him. 

The  suit  is  brought  in  the  name  of  the  president,  directors  and  com- 
pany of  the  Bank  of  Louisiana,  *nd  the  exception  is  that  there  is  no 
such  corporation,  the  bank  having  forfeited  ita  ohorter  by  violation  of 
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it»  corporate  powers;  that  it  was  pat  into  liquidation  by  order  of  Gen- 
eral Banks,  of  13th  June,  1863,  and  that  it  cannot  now  sue  or  be  sued. 

There  is  no  evidence  that  the  bank  violated  its  corporate  powers  or 
neglected  to  comply  with  the  provisions  of  its  charter. 

Had  the  bank  so  done,  such  conduct  does  not,  per  se,  destroy  it  or 
produce  a  forfeiture  of  its  charter.  Its  charter  must  be  declared  forfeited 
by  those  whom  the  law  authorizes  so  to  declare  under  such  proceedings 
as  are  prescribed  by  law. 

The  order  did  not  declare  the  charter  of  the  bank  forfeited.  General 
Banks,  believing  the  bank  insolvent,  appointed  by  the  order,  certain 
commissioners  to  effect  the  liquidation  of  the  bank,  to  convert  its  assets 
into  cash,  to  pay  the  bill-holders,  and  to  distribute  the  remainder  of 
the  cash  as  in  case  of  insolvency  of  individuals. 

He  did  not  consider  that  the  order  involved  the  forfeiture  of  the  bank's 
charter,  for,  on  29th  September,  1863,  he  ordered  that  the  affairs  of  the 
bank,  for  the  purpose  of  liquidation  be  restored  to  such  of  its  directors 
who  had  taken  the  oath  of  allegiance  to  the  United  States,  on  on 
before  the  first  of  October,  1862. 

Nor  did  his  successor,  General  Ganby,  consider  that  the  order  of  the 
13th  June,  1863,  forfeited  the  bank's  charter,  for  on  the  5th  January, 
1866,  he  ordered  an  election  to  be  held  under  the  direction  of  inspector* 
(or  directors  of  the  bank,  in  accordance  with  the  laws  of  the  State  and  the 
bank's  oharter,  and  on  the  26th  of  the  same  month,  he  ordered  the  assets 
and  property  of  the  bank  to  be  turned  over  to  the  directors,  elected 
under  the  order  of  5th  January,  1866,  who  were  to  proceed  with  the  liqui- 
dation. 

Let  the  judgment  rendered  against  defendant  be  affirmed* 

No,  1629.— W.  A.  Manqum  v.  J.  W.  BeUj. 

Ia  UO  plaint  iff  nmo?id  temporarily  to  the  State  at  Texas,  a  place  of  rota***  daring  the  war.  faa*ittf 
his  plantation  and  affairs  In  obarge  of  hi*  son-in-law.  If.  A.  Baoon,  with  fall  power  to  tnaaag*  tue 
same  as  ha,  the  agent,  would  his  own  affair*.  The  agent  sold  some  of  the  ooitoa  and  edthe  lumber, 
and  notified  the  owner  thereof  by  letter.  Plaintiff  returned  from  Texas  after  the  war  had  ended, 
but  made  no  objection  to  the  aotion  of  hi*  agent  in  the  sale  of  the  o->tton  until  the  lmtitntioa  of 
this  sail  for  the  reoorery  of  the  valae :  B«i «— ThU  his  knowledge  of  the  aotion  of  his  agerit  la 
selling  the  property,  and  falling  to  make  any  objection  thereto,  amounted  to  a  ratification  thereof* 
binding  on  the  principal. 

PPEAL  from  the  District  Court,  Parish  of  Carroll,  Ftjrrar,  J. 
LeFrance  &  Deloney,  for  plaintiff  and  appellant       W.  Q.  Wyhf,  for 
defendant  and  appellee. 

Labauve,  J.  The  plaintiff  alleges,  in  substance,  that  the  defendant  is 
indebted  to  him  in  the  sum  of  83,200,  with  interest;  that  in  the  year 
1862,  petitioner  moved,  temporarily,  to  Texas,  as  a  place  of  refuge  during 
the  late  war;  that  when  he  left  his  home  in  the  parish  of  Carroll,  he  lejft 
houses  upon  his  place,  and  a  large  amoant  of  cotton;  that  during  his 
absence  from  home  all  his  ootton  was  taken  by  unauthorized  persons,  who 
appropriated  it  to  their  own  use;  that  said  James  Bell  took  sixteen  bales, 
pretending  to  have  purchased  it,  and  sold  the  same  and  used  the  pro 
ceeds  thereof;  that  petitioner  authorized  no  one  to  sell  Said  cotton. 

The  petition  concludes  by  praying  accordingly. 

The  defendant  pleaded  the  general  issue. 


A' 
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*  The  Court  below,  gave  judgment  in  favor  of  defendant,  and  the 
plaintiff  appealed. 

N.  A-  Bacon,  a  son-in-law  of  plaintiff,  testified  "  that  he  acted  as  agent 
for  plaintiff  during  his  absence,  and  as  such,  sold  some  cotton  and 
lumber;  that  Mr.  Mangum  told  him  to  do  with  the  cotton  and  Iwnbcrjustas 
fin  Mould  do  with  Jiis  own,  or  if  it  was  his  own.  This  authority  was  given 
wnueHs  in  1803,  previous  to  the  sale  of  said  cotton;  he  sold  other  cotton 
and  lumber  of  Mr.  Mungum's,  besides  this;  he  sent  word  to  Mr,  Man- 
gum,  whenever  he  would  sell  any  property;  he  never  heard  of  any 
objection  on  the  port  of  Mangum,  to  the  sale  of  the  cotton,  until  this 
Suit  was  brought;  he  further  states,  on  cross-examination,  that  he  knows 
that  plaintiff  received  some  of  his  letters,  in  which  he  informed  him  that 
he  had  sold  the  cotton;  that  plaintiff  stayed  at  witness'  house  several 
Weeks,  on  his  return  from  Texas,  and  during  that  time,  he  never  objected 
to  the  sale  of  the  cotton;  this  was  after  the  sale  of  the  cotton,  which 
Was  delivered  to  Bell,  on  the  16th  January,  1864;  he  further  states  that 
lie  was  agent  to  dispose  of  tlie  effects  hfton  the  place.*9 

This  suit  was  only  brought  on  the  3d  September,  1866. 

It  appears  to  us,  from  the  declaration  of  the  plaintiff,  that  he  moved  to 
Texas,  as  a  place  of  refuge  during  the  war,  his  silence  after  being 
informed  of  the  sale,  and  his  return  from  Texas,  and  all  the  circum- 
stances of  the  case,  that  he  had  intended  to  authorize  his  son-in-law  to 
do  with  his  cotton  what  he  might  do  himself;  besides  we  are  satisfied 
that  his  conduct,  and  his  tardy  suit  amount  to  a  ratification  of  the  sale, 
and  that  this  action  is  an  after- thought 

It  is  therefore  ordered,  and  decreed,  that  the  judgment  appealed 
from,  be  affirmed,  with  costs. 


Nc.  1618.— E.  J.  Delony,  Administrator,  v.  Eva*  Geobqe  and  the  SheriflL 

A,  having  sold  *  tract  of  land  to  B  retained  a  mortgage  thereon  for  the  unpaid  portion  of  the  prtos, 
with  the  pact  de  non  aNmando  in  the  act  of  sale*  B.  subsequently  sold  the  same  tract  of  land  to 
C.  without  an  assumption  in  the  act  of  sale  of  the  existing  mortgage.  A  lost  his  mortgage 
by  allowing  ten  years  to  elapse  without  reinsoriptioa;  fl«M~ That  C.  the  third  purchaser,  held  las 
property  free  lrom  the  mortgage  of  A,  after  the  lapse  of  ten  years  from  its  inscription,  notwttfe* 
'  standing  the  paotrf«  no*  c&Unanio  contained  in  the  act  of  sale  from  A  to  B,  and  that  the  third  par* 
t  chaser  could  successfully  enjoin  the  order  of  seizure  and  sale  taken  oat  by  A. 

APPEAL  from  the  District  Court,  Parish  of  Carroll,  Farrar,  J. 
DeFrcmct  <&  Beioney  and  Hynes  <§  Gordon,  for  plaintiff  and  appellee. 
M.  DuBose,  for  defendants  and  appellants. 

Howell,  J.  On  the  13th  day  of  November,  1855,  the  defendant,  Evan 
George,  sold  to  Mrs.  Emily  A.  Knox,  a  plantation  in  the  parish  of  Carroll, 
contaning  585  acres,  with  the  slaves,  stock,  etc.,  thereon,  for  the  Bum  of 
$34,000,  part  in  cash  and  the  balance  in  notes  Becured  by  mortgage,  duly 
recorded  on  the  next  day,  (November  14th,  1855,)  and  reinscribed  on  the 
10th  of  April,  1866.  On  21st  August,  1856,  Mrs.  Knox  sold  the  said  land 
with  other  to  Daniel  McNeill  for  $30,000  in  notes  secured  by  mortgage 
duly  recorded. 

The  first  vendor,  Evan  George,  having,  on  26th  May,  1866,  obtained 
an  order  for  a  writ  of  seizure  and  Bale,  and  caused  the  land  to  be  seised 
on  the  30th  of  June  following,  the  plaintiff  as  administrator  of  the  sue- 


tfEW  'OHLEANB,  MARCH,  1866.  2X7 


Delony  ▼.  George  «t  ml 


cession  of  Daniel  McNeill,  deceased,  instituted  this  suit  to  "have  the  said 
order  of  seizure  and  sale  declared  illegal,  on  the  ground,  that  said  George 
has  no  right  or  privilege  upon  said  property,  which  belongs  to  said 
succession. 

The  defendant  excepted  to  the  petition  on  the  grounds:  "1st,  That 
plaintiff  is  without  interest  to  intervene  tn  his  suit,  being  the  owner  of  the 
property  seized,  by  the  title  from  Mrs.  Knox,  venJee  of  defendant,  he 
has  not,  nor  can  have,  any  mortgage  upon  the  same,  and  is  neither  injured 
nor  benefitted,  whether  defendant's  mortgage  retains  or  loses  its  rank 
for  want  of  reinscription  or  otherwise.  2d,  That  actions  by  intervention 
or  third  opposition  are  not  admissible  under  the  law  to  arrest  or  interfere  in 
executory  proceedings.  3d,  That  no  sufficient  cause  is  stated  in  the 
petition  to  arrest  the  proceedings.*  He  subsequently  filed  an  answer, 
alleging  in  substance,  that  by  reason  of  the  pact  de  non  alienando  in  his 
sale  to  Mrs.  Knox,  the  plaintiff,  who  holds  by  purchase  from  her,  cannot 
avail  himself  of  the  omission  to  reinscribe  defendant's  mortgage  Within 
ten  years. 

The  exceptions  were  referred  to  the  trial  on  the  merits,  and  judgment 
was  rendered  in  favor  of  plaintiff,  declaring  the  mortgage  given  to  defen« 
dant,  George,  to  be  invalid  as  to  the  former  for  the  want  of  reinscription; 
from  which  defendant  appealed. 

To  the  first  ground  of  exception,  it  is  successfully  replied  that  the 
plaintiff,  as  owner,  had  an  interest  in  showing  that  his  property  had  been 
relieved  of  an  encumbrance  placed  on  it  by  his  vendor,  not  assumed  by 
him  in  his  purchase,  as  betwpen  his  vendor  and  her  vendor  he  was  a 
third  person,  and  the  stipulation  of  non-alienation  in  favor  of  the  latter, 
only  deprives  him  of  the  right  to  notice  of  proceedings  against  the 
mortgaged  property. 

The  second  and  third  grounds  might  be  good  against  an  order  or  any 
action  of  the  Court  suspnuding  the  executory  proceedings  of  defendant; 
bat  we  presume  the  sheriff  acted  upon  his  own  risk  and  responsibility 
in  suspending  them. 

Upon  the  merits,  we  think,  the  judgment  of  the  lower  court  is  sus- 
tained by  the  law.  The  plaintiff  in  his  act  of  purchase  did  not  assume 
the  mortgage  in  favor  of  defendant,  and  as  to  him  the  effect  of  the 
inscription  coasedat  the  end  of  the  ten  years,  within  which  a  reinscription 
should  have  been  made,  and  the  property  having  passed  from  the  mort- 
gagor, was  relieved  of  the  mortgage  as  his  property. 

Judgment  affirmed. 

No.  1680.— John  H.  MoInttbh  v.  David  Hall. 

Teteieet  win  not  be  allowed  to  the  judgment  nnleee  preyed  for  In  the  petition. 

APPEAL  from  the  District  Court,  Parish  of  Carroll,  Farrar,  J. 
Sjxirrow  <t   Montgomery,  for  plaintiff  and  appellee.     JkFranc^ 
Detonejf,  and  W.  Q.  Wyly9  for  defendant  and  appellant. 

Hymast,  C.  J.    Plaintiff  sued  to  recover  of  defendant  the  value  of  nine 
bales  of  cotton,  weighing  4rJ5Q&  pounds,  as  having  been  shipped' and  sold 
by  defendant  for  him. 
28 
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The  jury,  before  whom  the  case  was  tried,  gave  a  verdict  against  defen- 
dant for  91,350*  The  Judge  having  rendered  judgment  pursuant  to  the 
verdict,  defendant  appealed. 

Defendant  received  the  cotton  to  ship  and  sell  it  for  plaintiff! 

There  is  no  evidence  of  what  the  cotton  was  worth  at  the  time  of  its 
delivery  or  sale,  except  defendant's  declaration. 

When  defendant  received  the  cotton,  he  stated  that  by  shipping,  forty 
or  forty-five  cents  a  pound  could  be  gotten  for  it;  but  there  is  evidence 
that  before  it  was  shipped  its  value  had  very  much  decreased,  and  it  would 
certainly  be  unjust  to  make  defendant  pay  such  value  as  he  stated  on  its 
delivery,  when  there  is  no  evidence  that  there  was  negleot  on  his  part  in 
shipping  the  cotton. 

With  the  evidence  before  us,  we  can  only  fix  the  value  of  the  cotton 
when  sold,  by  an  offer  made  by  defendant,  about  the  time  of  sale,  to  buy 
cotton  at  twenty-seven  cents  a  pound. 

We  think  judgment  should  be  against  defendant  for  what  he  was 
willing  to  give  for  cotton  about  the  time  of  the  sale  of  plaintiff's  cotton,  in 
the  absence  of  other  proof  of  value. 

At  defendant's  valuation,  the  4,500  pounds  of  cotton  were  worth  9971 
There  is  evidence  that  he  paid  plaintiff  $110,  whioh  reduces  the  amount 
owing  by  him  to  plaintiff  to  9862. 

As  no  interest  is  claimed  by  plaintiff,  none  can  be  allowed  him.  Code 
of  Practice,  Art  553. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  annulled  and 
reversed.  It  is  further  decreed  that  plantiff  recover  of  defendant  the 
sum  of  eight  hundred  and  sixty-two  dollars,  and  the  costs  of  suit  in  the 
District  Court,  the  cost  of  appeal  to  be  borne  by  plainti£ 

Rehearing  refused. 

No.  717.— -OiiTVBB  Boa  v.  T.  Smith,  Syndic 

Merohandlea  that  hae  beta  stored  with  a  ■tore-keeper,  who  afterward*  beoomee  Insolvent.  aw!  makes 
a  rarrendor  of  hi*  prop***.  Btajr  be  reootared  by  the  owner,  sx»«*thftaiidiaf  it  baa  boon  inoteded 
in  the  surrender. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Dupbmtiar,  J. 
B.  Egan  and  A.  Saucier,  for  plaintiff  and  appellee*  Mile*  Taylor, 
for  defendant  and  appellant 

HowBLii,  J,  This  is  a  suit  for  certain  merchandise,  alleged  to  have 
been  stored  with  C.  K  Gallagher  before  his  surrender,  and  sequestered 
in  the  hands  of  the  defendant,  his  syndic. 

A  judgment  was  rendered  in.  the  lower  court,  decreeing  the  plaintiff  to 
be  the  owner  of  the  property,  and  the  defendant  has  appealed. 

We  have  carefully  examined  the  evidenoe,  and  can  see  no  reason  to 
disturb  the  judgment.  The  witnesses  testify  that  plaintiff  had  a  lot  of 
sugar  and  playing-cards,  corresponding  with  those  sequestered  herein,  in 
the  store  of  the  insolvent  when  it  was  closed,  and  the  receipt  of  the 
insolvent  for  the  same  as  the  property  of  plaintiff  is  also  in  evidenoe. 
The  rebutting  evidenoe  is  not  such  as  to  defeat  plaintiff's  title. 

Judgment  affirmed!  with  costs. 
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Dorto  ▼.  SnUfcr. 

No.  1648.— S.  Dubbin  v.  E.  &  L.  Spillkb. 

When  the  holder  of  a  promissory  note  baa  failed  to  brln*  suit  ftntil  after  prescription  hae  obtained, 
and  the  erideooe  shows  that  he  might  have  brooch!  mit  at  aoy  time  for  several  month*  previous, 
the  plea  will  be  maintained.   30  An.  page,  13L 

APPEAL  from  the  District  Court,  Parish  of  St  Helena,  Ellis,  J. 
E.  J.  Mis,  for  plaintiff.     Thos.  a  W.  Ellis,  for  defendant. 

Howell,  J.  Defendants  have  appealed  from  a  judgment  against  them 
as  makers  of  a  promissory  note,  bearing  ten  per  cent  interest  from  its  date, 
and  due  on  the  31st  January,  1861,  to  whieh,  among  other  defences,  they 
set  up  the  plea  of  prescription. 

Citations  were  served  on  3d  October,  1866,  and  consequently  prescrip- 
tion had  been  acquired,  unless  interrupted.  To  show  an  interruption  and 
suspension,  plaintiff  proved  that  the  defendants  were,  for  sometime,  in 
the  rebel  army,  and  that  when  exceptions  were  filed  by  soldiers  in  said 
army,  because  of  being  in  the  said  service,  the  suite  against  them  were 
dismissed. 

No  suit  was  brought  by  plaintiff  against  these  defendants,  although 
they  were  most  of  the  time  in  their  parish. 

These  facts  do  not  establish  a  legal  interruption  or  suspension  of  pre* 
scription.  Service  at  any  time  might  have  been  made  at  the  respective 
domicile  of  the  defendants;  and  besides,  suit  might  have  been  brought 
during  a  period  of  sixteen  or  seventeen  months  after  the  close  of  the 
war,  before  it  was  actually  brought.    The  plea  should  be  maintaind. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendants,  with  costs  in  both 
courts. 

No.  1675.— Adelaide  0.  Gill  and  Josephine  R.  GuiNATJi/r,  Tutrix,  a. 
Wm.  B.  Hosmeb,  Administrator. 

The  question  of  prescription,  aad  of  the  internrptton  of  pr+seriptiom  cannot  be  considered  on  an 
application  for  an  order  of  seizure  and  sale*  The  doctrine  in  the  case  of  Perroez  r.  Laectu,  (10  An 
page  an.)  reaffirmed. 

APPEAL  from  the  District  Court,  Parish  of  Si  Tammany,  Ellis,  J. 
J.  M.  Thf/mpson,  for  plaintiffs  and  appellees.     O.   H.   Penn,  for 
defendant  and  appellant. 

Ilsley,  J.  This  is  an  appeal  from  an  order  of  seizure  and  sale,  and  the 
ground  relied  on,  in  this  court,  to  have  the  order  rescinded  is,  that  the 
notes  sued  on  were  upon  their  face  prescribed  when  the  order  was 
granted;  and  there  was  no  authentic  evidence  to  show  that  prescription 
had  been  interrupted. 

The  qnefition  presented  in  this  case  was  carefully  considered  in  the 
case  of  Perroux  v.  Lacoste,  (19  An.  p.  266)  upon  a  rehearing  thereon;  and 
H  was  there  held,  that  the  questions  of  prescription  and  the  interruption 
of  prescript  .on  cannot  be  considered  on  an  application  for  an  order  of 
seizure  and  sale.    That  the  debtor  is  amply  protected  by  Art.  739  C.  P. 

We  reaffirm  the  doctrine  taught  in  that  case,  and  for  the  reasons 
therein  given,  and  now  again  adopted,  it  is  ordered,  adjudged  and 
decreed  that  the  order  of  seizure  and  sale  appealed  from,  be  maintained* 
and  the  appeal  dismissed,  with  costs. 
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No.  1130.— S.  B.  Smith  &  Co.  v.  R.  a  Mobsb  ft  Co. 

On4Mavof  April,  189*  8.  B.  Smith  *  Co,,  of  New  Orleans,  mutes  written  contract  wkh  B.  a  Mens 
AC©,,  proprietors  of  the  City  end  Arcade  hotels,  to  furnish  them  with  all  the  too  they  mis*  'two,  die 
for  the  use  of  amid  hot*  Is,  for  the  terra  of  Are  yean,  to  oommenoe  on  15th  of  Jane  ISA.  at  the 
rata  of  $16  00  per  ton.  On  the  3I*t  of  October  1881.  the  contract  waa  so  modified  **  to  Increa*  the 
prioe  of  the  ice  furnished,  to  $1  fiO  per  hundred  pounds,  or  SJO  per  ton;  th*e  aareement  to  remaia 
In  force  daring  the  continuance  of  the  blockade.  The  blooKade  waa  formally  raised  Ju«y  I.  W61 
On  the  16th  •  f  April.  1963.  S  B  Smith  A  Co..  bring  suli  against  R.  8  M.jrse,  liquidating  partner 
of  a  8,  alone  *  Co..  for  $1*4  10,  balanoa  due  for  loa  furnished.  B.  &  Morse,  liquid  iter,  filed  a 
pies  in  reconvention,  setting  up,  that  notwithstanding  the  contract  with  &  B.  smith  4  Oct© 
furnish  all  the  ice  required  for  the  two  hotels,  from  16th  of  June.  I860,  to  16th  of  June,  1864,  at 
fixed  rates,  he  was  oompr-lled  to  buy  ioe  at  radons  times  at  a  much  higher  rats,  thereby 
increasing  the  expenses  for  ioe  for  the  two  hotels,  in  the  sum  of  $2.5*4  61,  for  which  he  prajs 
judgment  in  reconvention. 

a  B.  Smith  A  Co.  sought  to  avoid  the  contract  on  the  ground,  first,  that  Morse  was  not  bound  by  it; 
that  he  might  never  want  sny  ioe  at  all.  and  In  that  event  .Smith  would  have  no  remedy  On  tut 
point  it  was  held  by  the  Court  th  t  the  legal  pnnoiple,  that  there  can  be  no  contract  when  only 
one  of  the  parties  to  it  ia  b>*tnd.  has  no  application  in  this  case,  because,  under  the  contract,  a 
8  Mors*  A  Co.  wen  bound  to  parohase  ail  the  toe  neoeewry  for  their  hotels,  at  a  fixed  prioe,  from 
8.  B  Smith  A  Co.  Tne  second  object  ion  was,  that  the  parties  were  nleased  by  a  fortuitous  event, 
to-wit.  the  war.  To  this  objection  the  Court  held  that  the  terms  of  the  oontraot  showed  that 
the  parties  contracted  with  referenoe  to  the  war.  and  wen  bound  by  it  Tne  evidenoe  adduced  om 
trial  nbows  tbst  R.  8  Morse  A  Co..  or  R  3.  Morse,  liquidator,  did  no  act  which  amounted  to  a 
waiver  of  hie  claim  to  a  performance  of  the  oontraot.  It  was  finally  held  by  the  Court,  that  & 
B.  Smith  A  Co.  wen  boo  ad  br  tueir  extract  witti  a  S.  Mir-n  A  Co.  and  thatB  S  Mores 
liquidator,  recover  in  reconvention,  of  S.  B.  Smith  A  Co..  the  amount  of  $2  661  *1.  themcresssd 
price  which  they  bad  to  pay  for  ioe,  on  account  of  the  failun  of  a  a  Smith  A  Co.  to  comply  with 
the  oontraot. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Ltuvtmont,  J. 
K  J.  Qoode,  for  plaintiffs  and  appellees.      W.  H.  Hunt  and  W.  0, 
Denegre,  for  defendants  and  appellants. 

XusraY. — This  is  a  suit  against  R.  S.  Morse,  as  surviving  and  liquids- 
ting  partner  of  the  late  firm  of  R  S.  Morse  &  Co.,  for  the  recovery  of  a 
bill  of  ice,  furnished  for  the  City  Hotel  up  to  16th  April,  1863,  and  amount* 
ing  to  91,252  10  with  interest. 

The  answer  is  a  general  denial,  and  there  is  also  a  plea  by  which  the 
defendant  claims  in  reconvention  from  the  plaintiff,  $2564  60  with 
interest 

The  reconventions!  demand  proceeds  from  certain  agreements,  between 
the  parties,  of  the  following  tenor  : 

"  New  Orleans,  April  28th,  1859." 

"  Having  made  a  contract  with  R.  S.  Morse,  and  agreed  to  furnish  him 
with  all  the  ice  he  may  require  for  the  use  of  the  City  Hotel,  Arcade 
Hotel,  &c,  at  the  rate  of  seventeen  dollars  and  fifty  cents  per  ton,  eighty- 
seven  and  a  half  cents  per  hundred,  for  five  years,  from  the  15th  day  of 
June,  1859,  until  15th  June,  1864,  we  agree  hereby  for  a  certain  consid- 
eration in  hand  paid,  to  pay  back  or  hand  over  to  Mr.  R.  S.  Morse,  or 
his  assigns,  connected  with  him  in  the  above-mentioned  hotels,  purchases 
of  us,  the  same  to  be  settled  and  paid  over  at  the  time  the  ice-bills  an 
settled,  or  at  the  time  Mr.  Morse  may  require,  leaving  the  net  coats  of 
his  ioe  fifteen  dollars  per  ton." 

(Signed)  "S.  B.  Smith  &  Co. 

Testimony  of  George  Moore  :  "  It  may  be  asked  by  some  friend  why 
we  make  the  above  deduction,  and  favor  him  over  his  neighbors  ;  because 
he  has  favored  us  in  former  times,  and  in  time  of  need,  and  we  feel  fully 
satisfied  to  get  cost  for  our  ice  of  such*  but  not  so  with  others." 

(Signed)  "S.B.S." 
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44  New  Orleans,  October  31,  .1861." 

"  We  hereby  mutually  agree  that  the  price  to  be  paid  for  ice  shall  be 
temporarily  raised  to  one  dollar  and  fifty  cents  per  one  hundred  pounds*  s 
The  agreement  to  remain  in  force  during  the  con  tin  nance  of  the  block- 
ade,    it  is  further  agreed,  that  the  written  contract  is  not  in  the  least 
impaired  by  said  temporary  agreement" 

(Signed)  "&  B.  Smith  &  Co."    . , 

(Signed)  <(R  &  Mora  &  Go." 

The  account  set  up  in  reconvention,  is  thus  stated  ; 

"  Messrs.  S.  B.  Smith  k  Co.,  To  B.  S.  Monss,  Db." 

"  For  amount  paid  for  ice  furnished  from  May,  1861,  to  June, 

1864,  as  per  statement,  etc 99,906  60 ' 

Credit — By  amount  due  on  the  above  quantity  of  ice,  if  fur* 

nisbed  by  S.  B.  Smith,  as  per  ice  contract 1,843  99 

Difference  between  the  amount  paid  by  B.  S.  Morse  for  ice, 

and  the  amount  he  was  bound  to  pay  under  his  contract  with 

S.  B.  Smith  &  Co.,  to  furnish  ice  ai  three-quarters  of  a  cent 

per  pound •     2,664  61 

The  first  question  presented  fr,  are  the  agreements  which  are  trans- 
cribed above,  legally  binding  upon  the  parlies  to  them  ;  if  so,  they  mast 
be  enforced.    C.  C.  1895,  1940,  &  1  and  2. 

A  careful  perusal  and  due  consideration  of  the  two  contracts,  of  thf 
28th  April,  1859,  and  of  31st  October,  1661,  have  satisfied  us  that  the  con- 
tract was  always  understood  by  the  parties  to  it,  as  entered  into  between' 
the  proprietors  of  the  ice  depot,  on  the  one  part,  and  the  proprietors  df 
the  City  and  Arcade  Hotels,  on  the  other  part. 

True,  in  the  act  of  28th  April,  1859,  the  name  only  of  B.  S.  Morse  fig** 
urea  in  the  body  of  it,  and  it  is  not  signed  by  him,  and  that  his  partner,  ' 
George  Moore,  seems  to  have  subscribed  it  as  a  witness;  but  all  this  is 
unimportant,  a*  in  the  act  of  31st  October,  1861,  wherein  the  price  of  the      f      Mi.    ^ 
ice  was  temporarily  augmented,   91  50  per  4fla»  "  during  the  continuance  \f  W**  / 
of  the  present  blockade,"  it  was  mutually,  specially  and  distinctly  agreed 
that  the  contract  of  the  26th  April,  1859,  was  not  in  the  least  impaired  by  ' 
the  temporary  agreement  of  the  31*/  October,  1861,  and  the  parties  to  the 
original  and  supplemental  agreements,  themselves  admit  by  signing  the 
names  of  both  firms,  S.  B.  Smith  &  Co.  and  B.  S.  Morse  &  Co.,  to  the  ' 
last  agreement,  who  the  contracting  parties  really  were  throughout 

The  first  contract  did  not  require  the  signature  of  Morse  &  Co.  to  it, 
to  bind  Smith  ft  Co.,  as  the  acceptance  of  a  contract  need  not  be  made 
by  the  same  act,  or  in  point  of  time,  immediately  after  the  proposition. 
C.  0. 1798.  A  party  need  not  accept  a  contract  expressly,  or  by  his  sig- 
nature. He  does  so,  by  availing  himself  of  its  stipulations.  Hen.  Dig. 
p.  100%  No.  16. 

Several  objections  are  urged  by  the  plaintiff  against  the  contract.  The 
first  objection  is :  That  Morse  is  not  bound  by  it,  as  he  might  at  pleasure 
refuse  to  get  ice  from  Smith,  and  Smith  would  be  without  remedy  ;  as 
the  contract  only  stipulates  that  Morse  shall  pay  for  such  ice  as  he  may 
require  from  Smith,  a  certain  price  on  delivery,  and  he  might  not  have 
required  any,  and  Smith  would  have  no  redress. 

Thisiavolves  the  legal  proposition,  that  there  can  be  no  contraot  where 
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/  only  one  of  the  parties  to  it  is  bound  ;  bat  it  has  no  application  here; 
/  unless  it  be  supposed  that  the  oontract  contemplated  that  it  was  optional 
{  with  Morse  &  Co.,  to  dispense  entirely  with  the  use  of  ice  in  their  large 
i  hotels,  which  is  not  sanctioned  by  any  reasonable  construction  that  can 
\     be  placed  upon  the  contract. 

V  The  obligation  imposed  on  Morse  &  Co.  by  the  contract,  was,  that  all 
the  ice  that  would  necessarily  be  required  fox  their  hotels  Bhould  be  taken 
from  Smith  &  Co.  at  a  stipulated  price,  which  was  regulated  more  than 
once  between  the  parties,  to  adapt  it  to  the  state  of  the  times.  Had 
Morse  &  Co.  purchased  ioe  from  other  parties,  it  would  have  been  a  vio- 
lation of  their  agreement  with  Smith  k  Co.,  who  would  have  been  legally 
entitled  to  redress  for  its  infraction. 

The  second  objection  is,  that  Smith  &  Co.  were  excused  from  a  com- 
pliance with  the  contract,  by  Afortuitotu  event,  and  irresistible  force,  the 

This  we  deem  wholly  untenable,  as  we  are  satisfied  that  the  agreement 
contemplated  a  state  of  war,  and  that  the  parties  contracted  with  refer- 
ence to  its  consequences. 

The  plaintiffs,  however,  were  not  prevented  from  furnishing  ice  under 
their  contract  during  the  period  embraced  in  the  bill  sued  on.  The 
blockade  was  formally  raised  July  1st,  1862,  and  the  plaintiffs  sue  for  the 
value  of  ice  furnished  the  defendant  up  to  the  16th  April,  1863;  while,  by 
their  contract,  they  were  to  furnish  it,  and  did  furnish  it,  until  the  15th 
June,  18G4.  From  the  1st  of  July,  1862,  to  15th  June,  1864,  there  was 
no  actual  blockade. 

The  third  objeotion  is,  that  the  oonduot  of  Morse  amounted  to  a  waiver 
of  his  claim  to  a  performance  of  the  contract. 

It  is  said  that  after  the  blockade,  Morse  "  purchased  ioe  regularly  from 
Smith  at  much  higher  rates  than  the  contract  called  for,  and  when 
|  Venard,  Smith's  agent,  raised  the  price  of  ice,  and  notified  Morse!  among 

other  customers,  Morse  did  not  object* 

What  says  Venard  on  this  point  ? 

"Ldo  not  recollect, "  he  says,  "that  Morse  &  Co.  set  up  any  claim  or  de- 
mand that  ioe  should  be  furnished  them  at  a  less  price  under  any  previous 
contract,  when  they  were  notified  of  the  enhanced  prices  being  charged 
them;  but  Morse,  at  one  time  during  the  period  when  I  was  collecting 
an  account,  said  they  had  a  oontract  with  Smith  &  Co.,  but  he  knew 
Smith  would  make  it  all  right  when  he  saw  him."  And  he  says 
that  the  first  time  he  presented  the  account  sued  on,  Morse  claimed  that 
he  had  a  larger  account  against  Smith  &  Co.,  on  account  of  a  contract 
for  ice  not  being  fulfilled;  and  again:  "  Mr.  Morse,  I  took  for  granted, 
from  what  he  said,  admitted  the  correctness  of  the  account;  he  did  not 
deny  he  owed  the  amount  of  the  account,  without  reference  to  his  books 
or  book-keeper.  His  opposition  to  pay  it  grew  out  of  the  non-compliance 
with  the  contract.  He  stud  he  had  a  larger  amount  due  him  by  Smith 
&  Co." 

From  this  testimony  of  Venard,  it  is  clear  that  Morse  made  no  waiver 
of  his  claim,  but  asserted  it 

It  appears  that  from  the  22d  April,  1863,  to  15th  April,  1864,  Morse  &  Co. 
paid  withoutobjeetion,  the  various  bills  for  ioe  furnished  by  J.  F.  Kranti 
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and  Kranta  and  Smith,  and  it  is  contended  by  the  plaintiffs,  Smith  k  Co., 
that  the  ice  forni&ed  under  these  names  "was  in  fact  furnished  by  the 
bouse  or  firm  of  S.  B.  Smith  k  Co.,  represented  daring  said  Smith's  afr 
sencev  by  Kmve  8.  B.  Smith  &  G>.,  and  Krants  and  Smith,  except  a 
small  quantity  furnished  by  Warner,  of  all  of  which  the  defendant  was 
well  aware." 

We  do  not  think  the  testimony  in  the  record  bringB  home  knowledge 
of  the  identity  of  the  houses  of  Krantz  k  Co.,  Kruntz,  Sandes  k  Co., 
with  that  of  &  B.  Smith  &  Co. 

The  last  objection  to  the  reconTentional  demand  of  Morse  k  Co.  is, 
that  Smith  was  never  put  in  default. 

It  is  not  pretended  by  the  plaintiffs,  that  ice  was  furnished  Morse  & 
Go.  by  any  others  than  themselves,  carrying  on  business  by  different 
names;  but  really  the  identical  S.  B.  Smith  k  Co.,  with  whom  Morse 
k  Co.  contracted.  No  default  therefore  was  necessary,  as  the  ice  had 
been  furnished  by  8.  B.  Smith  k  Co.,  and  it  became  only  necessary  there- 
fore to  carry  out  the  contract,  which  on  the  part  of  Smith  k  Co.  was  to> 
supply  Morse  k  Co.  with  ice  at  a  net  cost  of  $15  per  ton;  and  "to  pay 
back  and  hand  ever  to  him  the  excess  above  that  price,  which  he  might  have 
paid,  at  any  time  he  might  require  it" 

We  think  the  defendant's  demand  in  reconvention  is  satisfactorily 
proved. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled*  avoided  and  reversed.  It  is  further 
ordered,  adjudged  and  decreed,  that  judgment  be  and  it  is  hereby  ren- 
dered in  favor  of  the  defendant,  B.  S.  Morse,  as  liquidating  partner  of 
B.  S.  Morse  k  Co.,  and  against  the  plaintiff.  S.  B.  Smith  k  Co.,  upon  their 
demand;  and  it  is  further  ordered,  adjudged  and  decreed,  that  judgment 
be  and  it  is  hereby  rendered  in  favor  of  B.  S.  Morse,  as  liquidating  part- 
ner of  B.  S.  Morse  k  Co.,  on  his  demand,  in  reconvention  and  against 
S.  B.  Smith  k  Co.,  and  the  members  of  said  firm,  S.  B.  Smith  and  John 
F.  Krantz,  in  solido,  for  the  sum  of  two  thousand  five  hundred  and  sixty- 
four  dollars  and  sixty-one  cents,  with  interest  thereon,  at  the  rate  of 
five  per  cent  per  annum,  from  the  15th  June,  1864,  till  paid,  and  that 
the  said  plaintiffs  pay  costs  of  suit  in  both  courts. 

No.  1277.— Joachim  Kohn  et  als.  v.  James  A.  McHatton— John  H, 
Sohenck,  Third  Opponent. 


Ia*ozipiioatathoadB««ot  tho  Beoordaroi  Mortff*g«  oouos  to  bo  ovidonM  of  4mortfftc*  ftftovtlio 
lapoo  of  Un  yetrs,  tnd  it  is  not  Bubjeot  to  the  rales  of  prtsoriptton. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Bouge,  Posey,  J.  , 
Favrot  &  Lamon,  for  plaintiffs.     T.  G.  Morgan,  A.  M.  Dunn,  and 
R.  &  McHatton,  for  defendant    S.  P.  Greeves,  for  John  Schenck,  third 
opponent 

Ilsley,  J.    The  plaintiffs,  in  virtue  of  a  final  judgment  which  they  . 
had  obtained  against  the  defendant  on  certain  mortgage  notes,  had  caused 
to  be  seized  and  advertised  for  sale  the  hypothecated  property,  when.  - 
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John  H.  Schenck,  claiming  a  prior  lien  on  the  property  seized,  to  secure 
the  sum  of  $36,000,  which  said  sum  he  avers  James  McHatton  undertook 
and  assumed  to  pay  when  he  bought  the -property.  He  prays  that  this 
amount  be  retained  by  the  sheriff,  and  that  his  said  claim  be  paid  out  of 
it.  Against  the  claim  thus  set  up,  the  plaintiffs  in  their  answer  contend, 
among  other  things,  that  the  pretended  mortgage  to  Schenck  has  lost  its 
rank  and  effect  by  lapse  of  time  and  non-registry ;  and  that  by  the  ope- 
ration of  law  and  the  laches  of  said  Schenck,  the  plaintiffs'  mortgage 
takes  precedence. 

The  court  below,  on  the  ground  also  that  the  opponent's  mortgage  had 
not  been  legally  reinscribed,  dismissed  his  opposition,  and  gave  judgment 
therein  in  favor  of  the  plaintiffs,  and  Schenck  has  appealed. 

The  third  opponent,  in  his  brief,  complains,  that  the  record  is  unne- 
cessarily voluminous,  which  it  certainly  is,  involving  as  it  does,  as  he 
properly  contends,  but  two  questions,  whigh  is,  whether  by  the  want  of 
reinscription  of  his  mortgage,  its  effect  as  to  the  plaintiffs  is  gone,  and 
the  effect  of  the  clause  in  the  sheriff's  sale,  to  which  allusion  will  be 
made. 

The  mortgage  to  him  from  Holt  and  Hutchinson,  the  one  he  claims 
under,  was  recorded  on  the  1st  of  May,  1855,  and  it  was  cancelled  and 
erased  at  the  request  of  the  plaintiffs,  on  the  3d  of  March,  1866,  for  want 
of  reinscription. 

The  necessity  for  the  registry  and  reinscription  of  a  mortgage  cannot 
"be  questioned.  C.  C.  3333,  2  A.  100.  6  A.  321.  10  A.  596.  12  A.  216. 
11  A.  390.     13  A.  569. 

The  opponent,  Schenck,  however,  pleads  vis  major  as  a  legal  excuse 
for  having  failed  to  reinscribe  the  mortgage,  and  iavokes  the  maxim, 
Contra  non  valentem  agere  non  currit prcesciiplio,  and  he  relies  on  a  clause  in 
the  sheriff's  deed  to  McHatton,  under  &Jieri  facias,  by  which  it  appears 
that  of  the  price  at  which  the  property  was  adjudicated  to  him  a  part  of 
the  price  was  paid  in  cash  and  "  the  balance  of  the  said  adjudication 
retained  in  said  purchaser's  hands,  to  satisfy  the  mortgage  in  favor  of 
John  H.  Schenck  for  $36,000. 

As  to  the?ts  mnjor,  admitting  that  the  mortgage  notes  held  by  Schenck 
were  mislaid  in  his  counsel's  hands,  that  did  not  prevent  his  obtaining  frti 
the  proper  office  a  copy  of  his  act  of  sale  and  mortgage  to  be  reinscribod, 
particularly,  as  the  original  act  was  on  record  upon  the  spot  at  which  the 
reiiiRoription  should  have  been  made,  and  he  had  ample  time  and  oppor- 
tunity to  make  it. 

This  Court  has  lately  held  that  inscription  ceases  to  be  evidence  of  a 
mortgage  after  the  lapse  of  ten  years,  and  that  it  is  not  subject  to  the 
rules  of  prescription.  18  A.  133.  Britton  &  Koontz  v.  Jas.  torment, 
Recorder,  Op.  Book  35,  p.  740. 

McHatton  purchased  the  property  at  a  sale  made  by  the  sheriff  several 
years  previous  to  the  date  of  the  mortgage  granted  by  him  to  the  plain- 
tiffs; and  in  the  sheriff's  deed  is  a  clause  which  the  opponent  relies  upon 
to  place  his  lien  above  that  of  the  plaintiffs. 

By  this  sale,  which  was  a  cash  one,  it  appears  that  McHatton  paid  the 
cash  portion  of  the  price,  and  as  the  deed  shows  "  the  balance  of  aaid 
adjudication  was  retained  in  the  said  purchaser's  hands  to  satisfy  the 
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mortgage  in  fuvorof  John  H.  Schenck  for  $36,100." 

This  clam  of  Scheuck's  being  an  hypothecary  one,  formed  a  part  of 
the  price  of  adjudication,  and  the  purchaser  bought  the  property  subject 
to  that  lien;  but  no  mortgage  resulted  directly  from  the  sheriffs  sale  to 
secure  it,  beyond  the  original  lien. 

The  whole  unpaid  price,  however,  of  the  sheriff's  sale,  was  secured  by 
the  vendor's  privilege,  but  for  want  of  due  and  timely  inscription  of  the 
sheriff's  deed  in  the  proper  office,  the  privilege  which  the  law  accorded  to 
Schenok  as  a  mortgage  creditor  on  the  land  adjudicated  to  McHatton, 
M  degenerated,"  as  this  Court  said  in  the  oase  of  Taylor  et  al  v.  drain's 
administrator,  16  La.  292;  8240-41,  into  an  ordinary  mortgage,  which 
took  effect  only  from  the  date  of  the  inscription,  long  previous  to  the 
date  of  the  plaintiffs*  lien,  acquired  by  them  long  afterwards  from 
McHatton.  But  was  there  any  lien  inscribed  against  the  land  in  contro- 
versy, when  the  case  was  tried  in  the  court  below  ?  We  must  presume 
not,  as  by  the  certificate  of  the  recorder  in  evidence,  dated  about  the 
time  of,  or  shortly  previously  to  the  trial,  not  opposed  or  rebutted,  and 
which  we  deem  prima  facie  evidence,  it  appears  that  no  mortgage  what- 
ever was  recorded  in  favor  of  Schenck.    Art  3356,  C.  G. 

Believing  however  that  the  opponent  relied  upon  the  recorded  sheriff's 
deed,  and  did  not  therefore  offer  evidence  to  rebut  the  recorder's  certifi- 
cate, we  think  justice  requires  that  the  case  be  remanded  to  enable  him 
to  show  that  his  mortgage,  resulting  from  the  sheriff's  sale,  was  never 
cancelled,  and  that  it  is  still  extant  upon  the  reoords  of  the  recorder. 
O.  P.,  Art.  906. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed,  and  that  the  case 
be  remanded  for  a  new  trial,  and  for  further  proceedings  according  to 
law,  at  the  costs  of  the  appellees. 

No.  1131.— Chas.  E.  Sfhngeb  &  Co.  v.  BxiOokfield  ft  Steel. 

Where  the  reoord  dieoloees  the  fact  that  the  appeal  was  taken  for  delay,  damages  will  be  allowed  aa  for 
frivoJoae  appeal. 

A  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumord,  J. 
JJL     Geo.  L.  Bright,  for  plaintiffs  and  appellees.    Henri/  J.  Leovy,  for 
defendants  and  appellants. 

lususr,  J.  The  defendants  have  taken  a  suspensive  appeal  from  a 
judgment  rendered  against  them  on  a  money-claim  in  favor  of  the 
plaintiffs. 

We  can  perceive  no  error  in  the  judgment  rendered  by  the  lower 
Court,  and  none  has  been  pointed  out  to  us  by  the  appellants,  and  it 
seems  evident  that  delay  was  the  object  of  the  appeal 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  with  Ave  per  cent  damages,  at  the  costs  of  the 
appellants. 
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\o.  1651.— -Gbobgs  Inobam  v.  Polios  Juby.  of  the  Pabish  op 
St.  Tammany  et  als. 

Wh«r«  tbs  aridtnoa  shows  that  a  rtvar  has  been  natlgatad  by  steamboat*  for  a  oonsf  dorab'*  1«n*th  of 
lime  it  will  bo  oonudorad  ao  a  pabiio  hlgbwajr.  aadtts  plaa  of  prsaoription  will  not  arail  ii>  favor 
of  tfiosa  soaking  «o  obstraot  tnt  naricatioa. 

The  polio*  jury  of  a  parian  may  b«  prohibltod  bj  a  writ  of  injunction  from  bnildfa*  brides  across  nar 
igabto  riTors  running  throvfh  the  parish  so  as  to  obstenot  tbo  two  navigation  thereof. 

APPEAL  from  the  Distriot  Court,  Parish  of  St.  Tammany,  EHis,  J. 
Penn  &  Thompson,  for  plaintiff  and  appellant.    Alfred  Hennen,  for 
defendant  and  appellee. 

Britf  of  plaintiff  and  appellant.  *  *  *  We  think  that  we  have  clearly 
made  oat  oar  ease,  and  established  the  fact  that  the  river  Bogue  Falia  it 
navigable  as  alleged  in  plaintiff's  petition,  and  by  reference  to  the  tran- 
script it  viill  appear  that  after  plaintiff  closed  his  testimony,  the  defen- 
dants were  of  the  same  opinion;  for  it  was  then  that  they  filed  the  plea 
of  prescription,  thas  tacitly  admitting  that  our  right  originally  existed, 
and  resting  their  defence  on  the  strange  grounds  that  by  an  uninterrupted 
violation  of  the  law  for  several  years  they  have  acquired  a  right  to  perse- 
vere in  their  wrong-doing. 

We  know  that  this  court  is  usually  loth  to  reverse  the  decision  of  a 
jury,  trusting  much  to  the  correctness  of  their  opinion,  from  the  fact  that 
they  are  able  to  judge  of  the  credibility  of  the  testimony,  from  personal 
knowledge  and  observation  of  the  witnesses,  but  we  hope  there  will  be  no 
such  feeling  on  the  part  of  the  Oourt  in  this  case,  where  the  verdict  of  the 
jury  is  so  contrary  to  the  law  and  evidence,  and  that  the  Court  will  bear 
in  mind  the  fact,  that  the  jury  knew,  (and  it  certainly  was  constantly 
kept  before  them  by  the  defendant's  counsel  during  the  trial.)  that  in 
deciding  against  the  defendants  in  this  case,  they  would  be  condemning 
themselves  to  pay  costs  of  suit,  and  of  erecting  a  proper  bridge,  as  the 
Police  Jury  would  levy  a  tax  for  this  purpose,  to  which  each  inhabitant  of 
the  parish  would  be  subject  The  plaintiff  does  not  wish  to  obstruct  the 
public  travel  across  the  river,  at  the  point  in  contest;  he  only  asks  that  it 
be  so  arranged  as  to  not  interfere  with  his  rights  as  a  citizen  to  navigate 
the  river.  This  can  be  easily  done  by  constructing  a  drawbridge  or  float- 
ing bridge,  such  as  is  usually  thrown  over  navigable  streams.  Although 
there  is  bat  one  plaintiff  in  this  action,  the  rights  of  many  persons  living 
on  the  banks  of  the  river  between  the  town  of  Covington  and  the  resi- 
dence of  plaintiff  are  interested  in  the  decision  of  this  cose.  To  establish 
the  navigation  of  the  stream  is  a  matter  of  great  importance  to  all  living 
above  the  point  where  the  bridge  has  usually  existed,  as  it  will  most  cer- 
tainly increase  the  value  of  all  property  situated  above  said  point. 

Labauvb,  J.  This  is  an  injunction  suit  brought  by  George  Ingram,  a 
resident  of  the  parish  of  St.  Tammany,  who  alleges  that  he  has  his 
residenoe  and  place  of  business  on  the  bank  of  the  Bogue  Falia  river, 
about  one  mile  north  of  the  town  of  Covington  in  the  said  pariah;  that 
he  is  engaged  in  manufacturing  brick  for  sale,  and  in  shipping  them 
down  said  river  to  the  city  of  New  Orleans.  That  said  river  is  naviga- 
ble up  to  said  point,  and  even  beyond  for  ordinary  vessels,  flats  and 
small  size  steamboats  usually  navigating  Lake  Pontohartrain,  and  is  by 
the  laws  of  the  land  a  common  highway.  That  said  river  being  ob- 
structed from  the  point  leading  from  the  corporation  line  of  said  town  of 
Covington,  and  its  free  navigation  being  prevented  thereby,  amid  ob- 
structions were  removed  in  order  that  petitioner  might  exercise  h;s  right 
to  navigate  said  stream.    That  he  believes  and  fears  that  the  Police  Jury 
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of  the  parish  of  SL  Tammany,  through  its  officers  and  employes,  are  in 
the  act  of  constructing  across  said  river,  at  said  point,  a  low  bridge,  -which, 
if  completed,  will  prevent  the  navigation  of  said  river.  That  he  entertains 
said  fear  from  the  fact  that  they  have  ordered  the  overseer  of  the  road 
crossing  the  river  at  said  point  to  construct  said  bridge.  That  if  said 
bridge  is  erected,  it  will  damage  petitioner  in  the  sum  of  at  least  three 
thousand  dollars.  That  the  acts  of  said  Polks  Jury  are  illegal,  and  that 
an  injunction  is  necessary  to  protect  petitioner's  rights.  Frays  that  said 
parties  be  enjoined  from  constructing  said  bridge,  or  obstructing  the 
navigation  of  said  river.  The  clerk  issued  an  injunction  in  accordance 
with  the  prayer  of  petitioner. 

The  defendants,  in  their  answer,  deny  all  the  allegations  contained  in 
plaintiffs  petition,  and  pray  for  a  trial  by  jury.  The  defendants  plead 
prescription  of  ten,  twenty  and  thirty  years.    . 

The  jury  fonnd  a  verdict  in  favor  of  the  defendants,  and  the  Court  gave 
judgment  accordingly,  dissolving  the  injunction  provisionally  granted,  at 
the  costs  of  the  plaintiff,  who  appealed. 

It  appears  that  there  was  formerly  a  bridge  on  the  bayou  or  river  in 
question,  at  the  place  mentioned  in  the  petition,  and  that  the  defendants 
were  about  to  reconstruct  the  same  when  they  were  enjoined  from  rebuild- 
ing it  That  the  ruins  of  the  bridge  in  controversy,  are  about  ten  feet 
scant  above  the  water,  and  that  the  bridge  would  form  an  obstruction  to 
the  navigation  of  the  stream  for  boats  and  vessels  of  ordinary  class, 
wLioh  could  not  pass  at  alL 

If  this  bayou  or  river  be  navigable,  the  defendants  have  no  right  to 
build  the  contemplated  bridge,  unless  it  be  erected  on  such  a  plan  that  it 
trill  not  obstruct  the  free  navigation  of  said  river. 

Caotain  John  Thompson,  testified: 

•'He  is  captain  of  the  steamer  Aurora,  running  from  the  Snlphnr  Soring 
to  New  Orleans,  carrying  bricks:  The  Sulphur  Spring  is  on  the  Bayou 
Falia  river  in  the  parish  of  St.  Tammany.  This  Steamer  runs  above  that 
point  and  place  to  the  brick-yard  of  plaintiff.  The  Aurora  carries  20,000 
bricks;  her  tonnage  is  forty-five  tons  registered;  where  the  brick-yard  is, 
toe  channel  is  about  twenty  feet  wide  in  low- water,  and  about  thirty  feet 
in  biglf  water;  the  draft  of  this  boat  is  four  feat  loaded;  he  has  been 
running  this  boat  a  month  and  has  made  regular  trips  from  the  briok- 
-yard  to  the  Basin  in  New  Orleans;  from  his  knowledge  of  this  river,  it  is 
navigable  between  the  two  points  mentioned  for  vessels  and  small 
size  steamers  that  usually  navigate  Lake  Fonchartrain;  the  br  cks  are 
manufactured  for  a  company  in  New  Orleans  and  Mr.  Ingram  is  the  fore* 
man.  Witness  had  already  made  in  October,  18G7,  three  trips,  and  was 
on  his  fourth;  had  carried  between  17,000  and  18,000  bricks  in  low- water; 
there  is  ebb  and  flow  in  the  river  up  to  the  brick-yard;  generally  twice  a 
day  ebb  and  flow;  the  length  of  the  Aurora  is  ninety  feet,  breadth  four- 
teen feet  three  inches." 

It  appears  from  the  testimony  of  other  witnesses,  that  this  Bayou  Falia 
Iiam  often  gone  over  the  badge,  which  was  carried  away;  that  at  the  place 
qf  the  bridge,  the  waters  of  the  Bayou  Falia  have  risen  from  low- 
waier-murk,   to  about  twenty  feet  perpeudioular  in  a  freshet.     This 
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Bayou  Falia  empties  into  the  Xohefunota  river,  and  the  latter  into  Lake 
Ponchartrain. 

The  residence  of  plaintiff  is  abont  a  mile  by  land  from  the  town  of 
Covington  in  St.  Tammany  parish* 

Upon  the  whole,  we  are  of  opinion  that  this  river  Falia  is  navigable  in 
the  intendment  of  the  law,  and  that  no  plea  of  prescription  can  avail  in 
such  a  case  as  this,  involving  a  thing  hors  de  commerce  and  a  public  right 
3  N.  S.  660;  18  L.  272. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury  be  set 
aside,  and  the  judgment  rendered  thereupon  be  annulled  and  avoided. 
It  is  f uther  ordered  and  decreed  that  the  injunction  be  made  perpetual, 
without  prejudice  to  the  defendants'  rights  to  build  and  erect  such  a 
bridge  that  will  not  obstruct  the  free  navigation  of  said  river  JFalia;  the 
defendants  and  appellees  to  pay  costs  in  both  courts. 

No.  1708. — Succession  of  Robert  J.  Barton. 

Whm  th#  avMaaoa  tbom  that  juatioa  baa  boon  dona  by  the  Jndfa  «  m  the  judgment  will  aot  to 
diatorbod  on  appeal. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
Mc  Yea  <&  Hunter,  for  W.  J.  Baa  ton.    Cross  dt  Hardee,  for  S.  Decker, 
executor. 

Labauvb,  J.  The  executor  having  filed  a  final  account  of  his  adminis- 
tration, the  same  was  opposed  by  divers  creditors,  and  the  Court  having 
restrained  in  part  said  oppositions,  an  appeal  was  taken. 

We  have  examined  the  case,  and  we  believe  the  judgment  of  the  Court 
a  qtia,  has  done  justice  between  the  parties. 
Judgment  affirmed,  at  the  costs  of  the  appellant 

No.  1029.— Wm.  R  Crane,  Executor,  v.  Jules  Bknit  et  als, 

Where  the  certificate  of  notioe  of  protest  or  a  promieaorj  note  doee  not  show  that  the  endomor  «■* 
notified,  and  there  la  no  other  endenee  fixing  hit  liability,  be  will  be  diaoharged. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier.  J. 
Durant  <£  Hnrnor,  for  plain  till  and  appellee.    A.  <&  M.  Vuurkies>  tot 
defendants  and  appellants. 

Howell,  J.  P.  S.  Sanchez  has  appealed  from  a  jndprment  against  him 
an  au  endorser  of  a  promissory  note.  He  complains  that  he  has  been 
condemned  without  sufficient  evidence  to  fix  his  liability,  and  denies 
exprewly  that  notice  of  protest  was  ever  served  on  him. 

On  the  trial,  the  only  evidence  adduced  against  him  was  the  note  and 
the  protest  on  file;  the  certificate  of  notioe  of  protest  whs  not  offered, 
and  we  find  in  the  record  no  proof  of  notioe  to  appellant  to  sustain  the 
judgment  against  him. 

It  is  therefore  ordered  that  the  judgment  against  P.  S.  S«t>Mi*>z,  the 
appellant,  be  reversed,  and  that  thore  be  judgment  in  his  i«>oi't  a*d 
against  the  plaintiff,  as  of  nonsuit,  With  costs  in  both  courts. 
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NO.  1554— P.  MOREERB  V.  ROBINSON  &  JOKES  &  WlL  GOXWMO. 

Where  the  appellant  allows  three  judicial  days  to  elapse  after  the  return-day,  before  filing  the 
tranacript  in  the  Supreme  Court,  the  appeal  will  be  diemieeed  on  motion  of  the  appellee. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowa,  J.  , 
C.  Dufour,  for  plaintiff  and  appellee,     Wm.  H.  Muni,  for  Goading, 
defendant  and  appellant. 

Howjell,  J.  This  appeal  was  returned  on  the  second  Monday,  ISth 
day  of  January,  1868>  and  the  transcript  was  not  filed  until  the  22d  day 
of  said  month,  more  than  three  judicial  days  having  expired. 

The  appellee  has  filed  a  motion  to  dismiss  the  appeal  on  said  ground, 
and  the  appellant  replies  that  the  motion  is  too  late,  not  having  been  filed 
within. the  three  days  after  the  return-day.  Since  the  ruling  in  the  case 
of  Dwighi  t.  McMUlen  (4  A.  850, )  it  has  been  the  practice  to  dismiss 
appeals  on  this  ground,  without  reference  to  the  delay  in  filing  the 
motion,  provided  the  appellee  has  not  waived  his  right  by  making 
appearance.  The  present  bench  has  had  occasion  more  than  once  to  apply 
this  rule  of  pratioe,  and  we  see  no  good  reason  in  this  case  for  departing 
from  it     See  10  A.  75. 

The  want  of  citation  in  the  case  of  Dwighi  v.  McMUlen  was  one  of  two 
Cannes,  either  of  which  was  sufficient  for  the  decision.  / 

The  appellee  is  not  bound  after  the  three  days  to  know  that  the 
transcript  has  been  filed,  unless  the  return-day  is  extended. 

It  is  therefore  ordered  that  this  appeal  be  dimissed  at  appellant's  oosts. 

No.  1141.— Wm.  M.  Subls  v.  John  Hibnn  and  Wipe. 

The  hwbend.  being  the  head  and  master  of  the  community,  can  alone  be  bound  for  the  debta  of  tng 

partnernhlp. 
To  recover  attaint  a  marrried  woman  it  must  be  alleged  and  proved  that  the  debt  was  contracted  for, 

and  enured  to,  her  eeparate  and  individual  benefit. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  LeaumorU,  J.  ,. 
B.  Egan,  for  plaintiff  and  appellee.  M.  Qrivot,  for  defendants  and 
appellants. 

Hovbll,  J.  Tbe  defendants  are  sued  as  owners  of  the  stenmb^t 
Frolic,  for  $1,300,  the  balance  of  an  amount  advanced  by  plain  tiff,  for  the 
purpose  of  paying  certain  charges  on  the  cargo  of  said  boat,  and  evi- 
denced by  a  check  oh  a  bank  in  favor  of  John  Hienn,  one  of  the 
defendants. 

An  answer  was  filed  by  counsel  in  the  name  of  both  defendants,  admitt- 
ing that  the  money  was  advanced,  but  averring  that  to  reimburse  the 
same  certain  freight-bills,  amounting  to  $4,000  were  placed  in  his  "hands 
by  defendants,  and  that  he  collected  $1,250  thereof,  for  which,  or  any 
part  of  said  bills,  he  refuses  to  account  to  them. 

Judgment  was  rendered  against  the  defendants  in  solido  for  the  amount 
claimed,  and  they  have  appealed. 

The  plaintiff  was  put  on  the  stand  to  make  ont  the  defence,  but  his 
testimony  disproves  it,  and  sustains  the  correctness  of  his  own  claim. 
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It  is  successfully  urged,  however,  that  the  pleadings  and  evidence  do  not 
make  the  wile  responsible.  These  is  no  allegation  nor  proof  that  she 
was  separate  in  property,  or  that  the  money  advanced  enured  to  her 
separate  benefit,  or  that  of  her  separate  property  or  business. 

The  law  presumes  the  debt  to  be  a  community  debt,  for  which  the 
husband  alone,  as  the  head  of  the  community,  can  be  held  responsible. 
For  a  community  debt,  the  plaintiff  cannot  obtain  judgment  against  both 
the  community  and  the  wife.  To  recover  against  a  married  woman,  it 
must  be  aUegsd  and  proved  that  the  debt  is  her  separate  debt. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court,  against 
Mrs.  Mary  Hienn,  be  reversed,  and  that  there  be  judgment  in  her  favor, 
With  costs  in  both  courts, 

On  Application  for  a  Rehearing. 

Howell,  J.  An  application  for  a  rehearing  has  been  made  in  order  to 
dispose  of  the  judgment  as  to  John  Hienn,  who  was  omitted  in  oar 
decree.  We  think  it  unnecessary  to  grant  a  rehearing  for  such  a  purpose, 
as  the  appeal  as  to  him  is  still  before  us,  and  we  can  legally  dispose  of  it, 
by  a  supplemental  decree. 

We  consider  the  judgment  of  the  lower  court  against  him  oorreot*  for 
the,  reason  assigned  in  our  former  opinion  herein. 

It  is  therefore  ordered  that  the  judgment  of  the  District  Court  against 
John  Hienn,  defendant,  be  affirmed*  with  costs. 

Rehearing  refused. 

No.  1126.— L.  Thbo.  Morratj  v.  Paul  Dumagenb. 

A  mandate  Is  gratuitous,  unlet*  *  oontrary  stipulation  has  been  made;  and  bo  compensation  to 
allowed  unless  ft  appear  from  the  terms  of  the  mandate  that  a  charge  was  to  be  nyuie 

Whore  the  principal.  ha?taff  his  agent  in  his  employ  at  a  fixed  rate,  imposes  upon  him  additional 
duties,  and  •  ilarge*  his  powers,  without  stipu  atin*  that  be  is  to  receive  additional  oompenea- 
tlon,  the  agent  or  mandatary  oaonot  reoorer  any  extra  wages  for  the  additional  i 


APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
J.  L.  Tissot,  for  plaintiff  and  appellee.  L.  Gaslera  and  BoseHus  & 
Philips,  for  defendant  and  appellant. 

Ilslbt,  J.  The  plaintiff  sues  to  recover  from  the  defendant  tne  sum 
of  three  thousand  four  hundred  and  eighty  dollars,  the  proceeds  of  sale  of 
twenty-nine  shares  of  the  stock  of  the  New  Orleans  Riilroad  Company, 
Boldbythedefendaut,  aa  the  plaintiff's  agent,  and  whioh  proceeds  he 
retaius  and  refuses  to  pay  over. 

The  answer  is  a  general  denial.  The'  sale  of  the  plaintiff's  stock  is 
admitted;  but,  it  was  made,  as  the  defendant  avers,  in  order  to  secure 
his  rights  and  claims  against  the  plaintiff  for  services  rendered  as  his 
agent,  computed  by  defendant  to  be  worth  four  thousand  and  five  a/Mars, 
ox  five  per  cent  upon  the  amount  of  sales  made  in  the  plaintiff's  two 
shops,  superintended  by  him,  the  defendant,  as  clerk,  invested  with  the 
plaintiff's  power  of  attorney,  from  the  1st  September,  1862,  to  the  4th 
March,  1865. 

The  facts  disclosed  by  the  testimony  are  the  receipt  and  detention  by 
the  defendant,  of  the  proceeds  of  the  stock,  whioh  the  defendant  also 
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admits;  that  on  the  30th  of  August,  1859,  the  defendant  and  Charles 
Testard,  two  of  the  old  clerks  of  the  plaintiff,  then  and  now  a  resident 
of  Paris,  in  France,  were  constituted  by  him  as  his  agents,  jointly  or 
separately,  to  transact  his  commercial  business  in  New  Orleans,  which, 
they  undertook  and  transacted  without  any  compensation  ox  remunera- 
tion beyoud  the  fixed  salaries,  which  each  of  them  received  as  clerks. 

Sometime  in  the  year  1862,  the  plaintiff,  in  order  to  facilitate  his  money 
transactions  between  New  Orleans  and  Paris,  proposed  the  agency  to  a 
house  in  New  Orleans,  who  declined  it;  when,  on  the  18th  January*  1868, 
the  plaintiff  executed  a  procuration  in  the  name  of  the  defendant,  having 
a  short  time  previously  revoked  the  power  to  Mr.  Testard.  Under  tins 
procuration  to  the  defendant,  which  conferred  on  him  some  additional 
powers,  authorizing  him  to  trannfer  all  sorts  of  stocks,  obligations,  claims, 
etc.,  he  continued  to  act  until  he  was  superseded  by  H.  Damien,  also  a 
4erk  in  the  plaintiff's  employment 

The  reconventions!  demand,  which  includes  the  plea  of  compensation 
per  J"Kfe,  is  for  the  services  rendered  by  the  defendant,  as  the  plaintiff's 
sole  mandatary,  from  the  1st  September,  1862,  the  time  at  which  Testard's 
pewer  was  revoked,  until  the  4th  of  March,  1865,  when  H.  Damien  was 
appointed  in  his  stead. 

The  principles  of  law  by  which  such  cases  as  this  are  governed,  are 
well  and  definitely  established  by  our  jurisprudence. 

The  correct  doctrine,  we  hold  to  be  that  taught  in  Demur's  Heirs  v. 
Ptantagues,  10  La.  608;  Elkin's  Heirs  v.  Elkin's  Executors,  11  La.  226,  and 
Succession  of  John  Bex,  14  An.  817,  and  Maunsel  White  v.  G.  Janes,  ib. 
661;  it  is  "  that  a  mandate  is  gratuitous,  unless  there  has  been  a  contrary 
stipulation;  this  need  not  be  expressed  but  may  be  implied,"  and  compen- 
sation for  services  shall  not  be  allowed  when  it  does  not  appear  to  have 
been  in  the  contemplation  of  either  party  that  a  oharge  was  to  be  made/ 

In  the  case  of  the  Navigation  Company  v.  CoUens,  12  A.,  p.  120,  the  rule 
laid  down  in  our  Code  in  Article  2960,  as  expounded  by  this  Court,  is  fully 
recognized,  but  the  Court  observes,  "  although  the  language  of  the  law 
is  comprehensive,  and  almost  positive  in  its  terms,  many  oases  have  been 
recognized  in  our  jurisprudence  as  constituting  exceptions  to  the  rule, 
such,  for  instance,  as  those  in  which  the  mandatary's  services  are  ren* 
dered  in  the  course  of  an  employment  or  profession  where  it  is  customary 
to  make  charges  for  such  services*  Thus,  lawyers,  brokers,  commission 
merchants,  land  agents,  etc.,  though  mandataries,  are  not  presumed,  even 
in  the  absence  of  any  specific  agreement  for  compensation,  to  render 
their  services  gratuitously.  Also,  where  (as  in  the  Succession  of  Fowler, 
12  A.  211)  there  is  an  understanding  between  the  parties  that  the  services 
of  the  mandatary  shall  be  remunerated,  he  might  recover  the  value  of  his 
services."  If,  as  the  Court  properly  observes,  <(the  Article  of  the  Code  is 
to  be  so  construed  as  to  have  any  practical  application,  it  is  evident  that 
a  mandatary  seeking  compensation  for  services  rendered  in  his  capacity 
as  such,  must  bring  his  claim  within  the  scope  of  some  exception  to  the 
general  rule  that  the  contract  is  gratuitous,  and  must  show  that  his 
demand  is  made  under  circumstances  from  which  it  must  be  inferred  that 
compensation  for  his  services  was  in  contemplation  of  both  parties  at  Ike 
time  the  mandate  was  conferred.    To  recapitulate,  he  must  show— 
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1.  That  there  is  a  special  agreement,  or  that  it  was  in  contemplation  of 
both  parties,  at  the  time  the  mandate  is  conferred  on  him,  that  a  charge 
is  to  be  made. 

2.  That  the  services  rendered  by,  and  for  which  remuneration  is 
olaimed  by  a  mandatary,  are  in  the  coarse  of  an  employment  or  profes- 
sion, where  it  is  customrrty  to  maka  charges  for  such  serrioes. 

8.  That  the  relations  of  the  principal  and  agent  are  sncfa  as  lo  justify 
the  conclusion  that  there  is  an  understanding  between  them,  that  the 
services  will  be  remunerated. 

We  are  satisfied  from  a  perusal  of  the  testimony  in  this  case,  that  when 
the  defendant  was  constituted  the  sole  agent  of  the  plaintiff,  neither  the 
one  nor  the  other  contemplated  a  charge  for  the  services  to  be  rendered 
by  the  former,  who  had  just  previously  performed  nearly  the  same  ser- 
vices gratuitously,  and  who,  it  does  not  appear  during  his  agency,  in  his 
accounts  or  on  the  books  under  his  control,  had  ever  made  any  charge 
whatever,  except  his  regular  salary  of  seventy  dollars  a  month,  and  his 
board,  at  forty  dollars  per  month.  This  is  significant;  besides,  had  he 
expected  a  recompense  when  assuming  the  sole  agency,  is  it  not  a  reason- 
able supposition  that  he  would  have  notified  or  given  some  intimation  to 
his  principal,  that  he  could  not  accept  the  mandate  gratuitously,  as  he 
had  previously  done,  but  would  require  some  recompense  beyond  his 
fixed  salary,  to  perform  the  duties  which  would  devolve  on  him,  and  warn 
not  his  silence  enough  to  impress  his  principal  with  the  belief  that  the 
agency  would  be,  as  it  had  theretofore  been,  gratuitous? 

If  the  defendant  relied  upon  a  custom  that  clerks,  holding  powers  of 
attorney  for  their  employers,  who  reside  abroad,  are  to  be  remunerated  for 
the  services  rendered  by  them,  as  agents,  beyond  their  fixed  salaries,  and 
without  special  agreements,  it  devolved  upon  him,  the  case  being  excep- 
tional, to  show  it,  which  he  has  failed  to  do. 

Pardessus,  vol.  2,  Nos.  531,  538,  speaking  of  the  class  of  persons  to 
which  the  defendant  belongs,  says:  "Lespere  de  services  que  rendent 
ces  personnes  exige  qu'elles  soient  dans  certains  cas  depoaitaires  de  la 
Confiance  de  leur  patron,  et  considered  oomme  ses  mandataires.  Un 
commis  en  louant  ses  services  est  cense  les  avoir  promis  dans  toot  lenr 
etendne,  il  ne  pourrait  agir  pour  son  compte  qu'en  negligeant  le  travail 
qui  lui  est  eonfie."  See  Troplong  Mandat,  No.  286;  Gonyot  and  Mayor, 
Droit  Commercial,  vol.  2,  p    ;  Encylopedie  du  Droit,  vol.  4,  p.  590. 

The  language  used  by  the  Court,  in  the  matter  of  the  Fowler  Swxession> 
7  A.  209,  expresses  clearly  what  was  deemed  by  it  such  an  understanding 
in  regard  to  services  rendered  by  an  agent,  as  to  entitle  him  to  remune- 
ration therefor. 

"We  do  firmly,"  say  the  the  Court,  "  believe  from  their  relations  and 
the  evidence,  that  the  one  intended  and  the  other  txpeded  that,  if  their 
relations  terminated,  a  very  liberal  reward  would  be  made  for  those 
services." 

■  The  evidence  in  the  case  before  ns,  has  convinced  as  that  no  such 
implied  contract  can  be  inferred,  either  from  the  nature  of  the  employ- 
ment or  the  relation  of  the  parties,  between  whom  no  suoh  intention  and 
expectation  were  ever  formed  or  entertained. 

We  need  not  consider  the  questions,  whether  the  services  rendered  by 
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the  agent  were  troublesome,  or  what  the  plaintiff's  losses  were  during 
the  agency,  all  we  have  to  determine  is,  whether  the  defendant  has  brought 
his  case  within  the  rule  of  law,  or  of  some  recognized  or  valid,  legal 
exception  thereto,  which  entitles  him  to  relief,  and  this  we  think  he  has 
failed  to  do. 

It  is  therefore  ordered,  adjudged  and  deoreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs. 
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No.  1106.— Succession  of  J.  J.  Michel. 

A  «alo  of  property  by  an  anotionwr,.  nndtr  an  order  of  oourt,  whioh,  prior  to  tho  d»y  of  Ml* 
k*»  become  inopenttre,  t»  a  nullity,  and  tho  pnrohaaor  it  not  bound  to  oompiy  with  hi»  bid. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
Lucny  <fe  Marks,  and  F.  Haynes,  for  appellants.    Frank  W.  Burthe, 
for  appellee. 

Ilslby,  J.  At  a  sale  of  the  property  found  in  the  Succession  of  J.  J. 
Michel,  made  in  the  city  of  New  Orleans,  on  the  13th  October,  1866,  by 
N.  J.  Hoey,  an  auctioneer,  and  purporting  to  be  in  virtue  of  an  order  of 
the  Second  District  Court  of  New  Orleans,  dated  11th  July,  1866,  certain 
lots  of  ground  were  adjudicated  to  Edward  H  iyden  and  F.  J.  Leeke, 
separate  purchasers,  for  the  prices  respectively  stated  in  the  proca-verbnl 
of  sale.  These  purchasers,  having  refused  to  pay  the  cash  instalments, 
and  to  furnish  notes  in  accordance  with  the  terms  of  the  sale,  a  rule  was 
taken  upon  each  of  them  to  show  cause  why  they  should  not  do  so. 

They  severally  set  up  informalities  and  irregularities  in  the  sales, 
which,  as  they  alleged,  rendered  them  null  and  void;  and,  as  we  deem  one 
ground  relied  on  fatal,  it  is  needless  to  examine  the  others,  which  indeed 
if  grounds  of  nullity,  preceding  the  sales,  would  not  have  affected  the 
purchasers.     HebrarcTs  Succession,  18  An.  485. 

It  seems  that  an  order  for  the  sale  of  the  property  had  been  rendered 
on  the  11th  July,  1866,  but  on  the  5th  October,  1866,  several  days  pre- 
vious to  the  sale,  a  new  order  of  court  made  contradictorily  between  a 
creditor  and  the  tutrix,  who  had  obtained  the  first  order,  had  suspended 
the  sale  until  she  should  take  out  letters  of  administration,  and  furnish 
bond  and  security  for  the  sum  of  $3,500,  which  she  failed  to  do. 

It  is  evident,  then,  that  when  the  auctioneer  proceeded  to  adjudicate 
the  property,  under  the  last  order,  he  acted  without  authority,  as  the 
order  of  court  under  which  he  sold  was  not  then  legally  operative.  2  La. 
Bep.  328.    11  La.  Rep.  156. 

Under  the  circumstances  stated,  the  sale  being  a  nullity,  the  purchasers 
thereat  were  not  legally  bound  to  comply  with  the  terms  of  sale,  (9  A.  232, ) 
and  the  judgment  of  the  lower  court  ordering  them  to  do  so,  must  be 
reversed. 

It  fs  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court,  on  the  rule  dated  19th  October,  1866,  be  annulled,  avoided 
and  reversed.  It  is  farther  ordered,  adjudged  and  deoreed  that  the  said 
role  be  dismissed,  the  easts  thereof  in  both  courts  to  be  paid  by  the 
^jJsintiff  and  appellee, 
SO 
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No.  1658.— Eliza  Lapxob  v.  Jambs  P.  Bowman  et  als. 

A  promissory  note  endorsed  la  blank,  bald  by  the  widow  of  bar  deceased  husband,  1s  nresantd 
to  bo  held  at  oommunity  property,  and  is  subject  to  all  the  equities  existing  between  toe  oriftissl 
parties. 

Where  the  evidence  shows  that  tbe  consideration  of  a  promissory  note  was  the  price  of  an  African 
slave,  payment  thereof  cannot  be  judicially  enforced. 

The  doctrine  in  the  ease  of  WainwrlgkL  t.  Bridget,  (19  An.  234)  reaffirmed. 

APPEAL  from  theDistriot  Opart,  Parish  of  West  Feliciana.  CM«jr,  J. 
Collins  &  Leake,  for  plaintiff  and  appellee.  W.  D.  Winter %  for  defea- 
dants  and  appellant*. 

Labauve,  J.  This  suit  is  brought  on  notes  given  in  part  payment  and 
consideration  of  slaves  sold  by  tbe  plaintiff's  husband,  Joseph  F.  Lapioe, 
now  deceased}  to  said  defendant,  James  P.  Bowman,  by  act  of  aalo 
passed  on  the  4th  January*  1660. 

The  defence  is,  that  the  said  slaves  were  sold,  and  warranted  slaves  for 
life,  and  that  they  have  been  emancipated  by  the  government  of  the 
United  States. 

The  act  of  sale  shows  that  the  notes  were  signed  by  said  James  P. 
Bowman,  the  purchaser,  as  principal,  and  by  Daniel  Turnbull,  as  surety, 
in  8olidot  to  their  order  and  by  them  endorsed  in  blank;  that  the  plaintiff, 
then  wife  of  the  vendor,  now  his  widow,  as  by  her  declared  in  the  peti- 
tion, appeared  in  the  act,  and  renounced  her  rights  in  the  usual  form. 

The  plaintiff  sues  as  holder  of  said  notes,  so  endorsed  in  blank,  and 
delivered  to  the  vendor. 

The  plaintiff,  being  the  widow  of  the  deceased  vendor,  is  presumed  to 
hold  said  notes  for  the  community,  and  the  succession  of  her  said 
deceased  husband,  and  the  defence  herein  made  must  prevail  against  her 
in  the  same  manner  as  if  the  suit  were  brought  by  the  vendor  or  any  one 
as  his  representative. 

This  case  presents  the  same  facts  and  questions  as  in  the  case  of  Wain- 
might  v.  Bridges,  19  A.,  p.  234*  and  others  since,  and  the  plaintiff  cannot 
xecover. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  annulled  and  avoided.  It  is  further  ordered  and  decreed!,  that  judg- 
ment be  rendered  in  favor  of  defendants,  and  that  plaiutiff  and  appellee 
pay  costs  in  both  courts. 

No.  1664.*— WfcmiAH  "Wells  v.  Hibam  Tuknagb. 

20b  234 

SB    710  Where  the  certificate  of  the  clerk  of  the  District  Court  shows  that  the  record  of  appeal  eoatate* 

everything  essential  to  a  full  examination  of  the  oase  In  the  appellate  court,  the  appeal  wffl 

not  be  dismissed. 
Where  the  DlstrtotJadttftndet*  judgment  to  mm  of  defendant  far  »  fixed  amount,  with  ooate. 

.  and  tbe  Supreme  Court  reverses  that  Judgment,  and  gives  judgment  for  a  smaller  amount,  the 

defendant  and  appellee  must  pay  the  oost*  of  appeal. 

APPEAL  from  the  Distriot  Court,  Parish  of  Livingston,  jgg/*,  J. 
Marr  &  Fouls,  and  Wilson  <ft  Bradley,  for  plaintiff  and  appellant 
Duncan  <ft  Davidson,  for  defendant  and  appellee. 
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Htman,  CJ.  A  motion  is  made  to  dismiss  the  appeal,  because  of  the 
clerk's  defective  certificate  to  the  transcript  of  appeal,  appellee  contend- 
ing that  it  is  insufficient, 

The  clerk  certified,  at  the  close  of  the  transcript,  "  that  the  foregoing 
pages  contained  a  true  and  correct  transcript  of  all  the  proceedings  had, 
as  well  as  of  all  the  documents  filed,  all  the  minutes  of  the  court,  and  all 
the  evidence  adduced  by  the  parties,  except  the  note  of  evidence  taken 
on  a  former  trial" 

We  understand  that  part  of  the  clerk's  certificate,  "  except  the  note  of 
evidence  taken  on  a  former  trial,"  to  mean  except  the  evidence  taken  on 
a  former  trial 

The  proceedings  of  the  Court  show  that  the  former  trial  was  on  the 
merits. 

We  think  the  certificate  is  sufficient,  for  the  reason  that  it  shows  that 
we  have  before  us  all  that  can  be  examined  by  us  of  the  proceedings  of 
the  lower  court,  and  of  the  evidence  taken  therein* 

It  would  have  been  useless  to  copy  evidence  taken  at  a  former  trial,  as 
we  could  not  examine  it,  not  having  been  offered  and  received  in  the 
second  trial  Defendant,  sued  on  his  note  by  plaintiff,  pleaded  various 
items  of  payment,  averred  that  he  had  more  than  paid  the  note,  and  for 
the  excess,  824  75,  asked  judgment  against  plaintiff. 

The  case  was  tried  by  a  jury,  and  the  Judge,  pursuant  to  their  verdict, 
rendered  judgment  in  favor  of  defendant  for  824  75,  less  one  month's 
interest,  at  five  per  cent,  on  defendant's  note.  From  the  judgment 
plaintiff  appealed. 

Defendant's  note  is  for  8850,  and  there  being  no  stipulation  for  interest* 
it  bore  five  per  cent  interest  from  the  time  it  was  due,  the  5th  March, 
1864. 

It  is  proved  that  defendant  had  claim*  amounting  to  8160  75  against 
plaintiff,  when  the  note  was  due,  which  bore  interest  of  like  rate  with  it, 
and  that  plaintiff  agreed  that  that  sum  should  be  credited  on  it 

The  other  items  set  up  by  defendant,  as  payments,  are  fully  proved, 
and  there  is  satisfactory  evidence  that,  by  agreement  between  plaintiff 
and  defendant  they  were  to  be  payments  on  the  note;  but  the  evidence  is 
not  clear  when  some  of  the  payments  were  made,  though  it  appears  that 
all  were  made  in  the  year  1864. 

We  are  satisfied  from  the  evidence,  that  defendant  had  paid  on  the 
81st  August,  1864,  8585,  and  on  the  81st  December,  1864,  8125. 

By  calculating  the  interest  on  the  note,  it  will  be  found  that  defendant 
paid  plaintiff  82  02  more  than  he  owed  him. 

This  is  evidently  a  vexatious  suit  on  the  part  of  plaintiff,  and  it  is  with 
regret  that  we  have  to  reverse  the  judgment,  and  thereby  cause  defen- 
dant to  pay  the  costs  of  appeal 

Let  the  motion  to  dismiss  the  appeal  be  overruled.  Let  the  judgment 
of  the  District  Court  be  annulled  and  reversed,  and  let  there  be  judgment 
in  favor  of  defendant  and  against  plaintiff  for  two  dollars  and  two  cents; 
plaintiff  to  pay  the  costs  of  suit  in  the  lower  court,  those  of  appeal  to  be 
borne  by  defendant. 
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No.  1661. — J.  J.  Mortee,  Provisional  Administrator,  v.  A.  J.  Edwabds. 

Where  a  party  obtains  an  order  of  appeal  In  open  oonrt,  and  falls  to  flie  Us  bond  and  take  np  hit 
appeal  within  toe  time  fixed  in  ibe  order,  but  take*  it  up  afterward*,  be  will  not  be  cooaideied 
as  baring  abandoned  hie  appeal,  nor  will  be  be  precluded  from  obtaining  a  second  order  under 
whfoh  he  may  prosecute  the  appeal. 

A  promissory  not*,  falling  due  on  the  happening  of  an  event,  is  not  a  conditional  obttsjstioa. 

Tbe  objection  that  a  promissory  note  has  not  the  requisite  United  States  Internal  revenue  •  earn 
thereon,  must  be  made  at  the  time  the  note  is  offered  in  eridenoe  in  the  lower  oonrt,  otherwtss 
it  will  not  be  aotloed. 


APPEAL  from  the  District  Court,  Parish  of  St.  Tammany,  JSZKs,  J. 
Henry  Avery  t  for  plaintiff  and  appellant    27.  J,  Ellis,  for  defendant 
and  appellee. 

Htman,  C.  J.  A  judgment  was  rendered  in  this  case  at  the  May  term 
of  said  court,  1866. 

At  that  term,  by  motion  in  open  court,  an  order  of  appeal  was  granted 
allowing  plaintiff  to  take  a  devolutive  appeal  from  the  judgment,  return- 
able to  this  oonrt  on  the  fourth  Monday  of  February,  1867,  on  his  giving 
bond  of  appeal,  with  security,  for  the  sum  of  8150,  conditioned  aooording 
to  law.    Ho  transcript  was  filed  in  this  court  under  this  order  for  appeal 

The  appeal  bond  was  not  given  by  plaintiff  until  4th  April,  1B67. 

By  petition,  plaintiff  on  29th  April,  1867,  obtained  another  order 
granting  him  an  appeal  from  the  judgment  He  complied  with  tlie  terms 
of  this  last  order  by  giving  bond  and  security,  by  citing  defendant  and 
by  filing  tbe  transcript  of  appeal  in  this  court  at  the  time  the  appeal  was 
made  returnable. 

Defendant  the  appellee,  has  filed  a  motion  to  dismiss  the  appeal,  be- 
cause, as  he  contends,  the  plaintiff  has  lost  the  right  to  appeal  by  not 
prosecuting  the  appeal  under  the  first  order  for  appeal 

When  the  appeal  bond  is  given,  and  citation  of  appeal  served  on  the 
appellee,  if  the  order  of  appeul  be  obtained  by  petition,  the  party  asking 
for  appeal  must  prosecute  it,  or  he  will  be  considered  as  having  abandoned 
the  right  to  appeal,  and  will  be  deprived  of  this  right  See  Code  of  Prac- 
tice, Arts.  681,  694  and  695. 

When  an  order  for  appeal  is  granted,  on  motion  in  open  court  as  no 
citation  is  required  to  be  served  on  the  appellee,  the  appeal  bond,  when 
given,  serves  both  for  bond  and  citation,  and  the  party  who  has  obtained 
an  order  for  appeal,  on  motion,  is  not  considered  to  have  abandoned  the 
right  to  appeal,  nor  has  Jn  lost  this  right  until  he  has  given  bond  nnder 
the  order,  and  thereafter  neglected  to  file  the  transcript  in  the  appellate 
court  in  conformity  with  the  order. 

The  bond  given  on  4th  April,  1867,  being  given  after  the  return-day  for 
bringing  up  the  appeal,  on  the  first  order  for  appeal,  had  not  effect  as  an 
appeal  bond,  for  the  time  for  appealing  nnder  the  order  had  passed. 
Therefore,  plaintiff  did  not  lose  the  right  to  obtain  a  second  order  for 
appeal,  and  to  bring  up  the  transcript  under  that  order. 

Plaintiff  sued  defendant  on  his  note,  made  on  26th  August  1864, 
wherein  he  promised  to  pay  to  James  Bowie  or  to  his  order,  thirty  days 
after  peace  between  the  Confederate  States  and  the  United  States,  four 
hundred  dollars,  with  eight  per  centum  per  annum  interest  from  its  data 
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Mortoo  v.  Bdwards, 

Defendant,  in  answer,  admitted  his  signature  to  the  note,  and  set  up 
the  special  defence,  that  by  agreement  he  was  not  to  pay  the  note  on  a 
certain  contingency. 

No  evidence  was  adduced  by  defendant,  as  to  the  agreement  alleged  bj 
him. 

In  this  court,  defendant  contends  "  that  the  note  was  based  upon  a 
condition  of  a  thing  impossible  as  well  as  illegal  and  immoral* " 

The  payment  of  the  note  did  not  depend  on  a  condition. 

A  term  was  given  for  its  payment.  A  term  may  not  only  consist  of  a 
lapse  of  time  but  also  of  an  event,  and  hostilities  between  the  rebels  and 
the  government  of  the  United  States,  oould  not  bat  have  ceased*  in(  tfre 
eonrse  of  time.    G.  0.  2043  and  2044.  * 

If  the  demand  of  the  plaintiff  was  premature,  the  defence  tor  thai 
erase  should  have  been  by  exception  in  limine  litis;  it  cannot  avail  after 
answer.    See  17  An.  Rep.  232. 

Defendant  contends  that  there  was  no  stamp  on  the  note  sued  cat  .  No 
objection  was  made  to  the  reception  in  evidence  of  the  note  on  thai 
gronnd,  and  we  will  not  presume  that  the  note  was  unstamped.  See  19 
An.  Rep.  18a 

Defendant  has  asked  us  to  examine  a  statement  made  by  the  District 
Judge,  that  the  note  was  not  stamped,  and  also  a  piece  of  -papery  which 
he  contends  is  the  note  sued  on.  Our  guide  to  ascertain  facts  in  a  oa»e 
is  the  certificate  of  the  clerk  as  to  the  evidence  adduced,  or  a  statement 
of  facts  made  out  in  the  manner  required  by  law.  Beyond  this  guide* 
we  do  not  go.    See  Code  of  Practice,  896. 

Let  the  judgment  of  the  District  Court  be  annulled  and  reversed,  and 
let  the  plaintiff  recover  of  defendant  the  sum  of  four  hundred  dollars, 
with  interest  thereon,  at  the  rate  of  eight  per  cent,  per  annum,  from 
26th  day  of  August*  1864,  till  paid,  and  the  oosta  of  this  suit 

No.  1640. —E.  A.  Yokes  v.  J£d.  Allen. 

Who*  the  ovidenoa  leares  tha  right  of  plaintiff  in  doubt,  the  Court,  in  the  azerotue  of  a  sound 

dberttton.  should  render  a  Judgment  of  nonsuit. 
Tat  Jaw  doaa  no*  roqoira  t*a  Jadca  aqm  to  mader  a  Ju4*SM»t  of  wmviaoa  motion  of  pJaipMt> 

APPEAL  from  District  Court,  Parish  of  East  Baton  Bonge*  /Visey.  X 
Emmet  D.  Craig,  for  plaintiff  and  appellant.     Burgess  &  Glqjuvey* 
fox  defendant  and  appellee. 
Htman,  O.  J.    This  suit  is  instituted  on  a  draft,  as  follows: 

"  New  Orleans.  May  6th,  1865/' 

"A  Bbahh,  Esq. : 

Please  pay  to  Edward  A.  Yorke  or  order  the  Burn  of  two  thousand  dol- 
lars and  charge  the  same  to  my  account  Edwajrd  Allen/' 

There  is  proof  that  it  was  presented  for  payment  on  13th  July.  1865, 
when  it  was  protested  for  non-payment*  and  notice  of  its  dishonor  given 
to  defendant 

As  the  draft  was  not  nut  in  circulation,  diligence  has  not  been  used  in 
making  demand  on  the  drawee  for  its  payment,  but  it  doe*  not  fallow, 
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that  because  of  laches  in  not  presenting  the  draft,  that  defendant  is  not 
boaad  to  pay  it. 

Defendant  might  not  have  had  any  arrangement  with  the  drawee  to 
accept  the  draft,  or  dealings  with  him,  and  might  have  had  no  funds  or 
expectation  of  funds  with  him.  If  so,  defendant  would  be  bound  to 
pay  the  draft,  notwithstanding  the  neglect  in  presenting  it  for  payment 
;  The  judgment  appealed  is  in  favor  of  defendant  We  think  it  should 
have  been  one  of  nonsuit  as  against  plaiutiJL  He  should  not  have  been 
concluded  by  the  judgment 

..  Plaintiff  has  called  our  attention  to  the  ruling  of  the  court,  in  his 
petition  for  a  judgment  of  nonsuit  The  Judge  having  overruled  his 
motion. 

There  is  no  law  requiring  the  Judge  to  render  a  judgment  of  nonsuit 
on  motion  of  the  plaintift    6  Rob.  Rep.  354 

Let  the  judgment  of  the  District  Court  be  annulled  and  reversed,  and 
let  there  be  judgment  against  plaintiff  as  of  nonsuit  Let  defendant 
pay  costs  of  appeal 


No.  1652.— Fbahk  J.  Haywbs,  for  the  use  of  another,  p.  W.  T.  Roerafto. 

When  suit  it  brought  on  a  written  contract  to  enforce  the  deliTery  of  cotton  alleged  to  have  been 
.  bought  and  paid  for,  parol  evidence  U  admiaubla  to  show  that  the  payment  alleged  to  hare  been 
ma  ie  was  in  Confederate  treasury  notes. 

APPEAL  from  the  District  Court,  Parish  of  West  Feliciana,  Cool*y%  J. 
S.  J.  Powell,  for  plaintiff  and  appellee. .  Collins  dt  Leake,  for  defen- 
dant and  appellant 

Labauve,  J.  The  petition  alleges,  in  substance,  that  on  the  20th 
August,  1863,  the  defendant  sold  to  plaintiff  1760  pounds  of  .cotton  for 
the  price  of  $352,  paid  on  said  day,  and  said  cotton  was  to  be  held  by 
said  vendor  subject  to  petitioner's  order;  that  said  cotton  is  well  worth 
$550;  that  said  defendant  has  failed  and  refused  to  deliver  the  same  or 
any  part  thereof. 

The  petition  concludes  by  praying  that  said  defendant  be  decreed  to 
deliver  to  petitioner  the  said  1760  pounds  of  cotton,  and  on  his  failure 
to  do  so,  that  he  be  decreed  to  pay  $550,  with  interest 

The  defendant  pleaded  the  general  issue,  and  that  the  $352  alleged  to 
have  been  paid  for  said  cotton  was  paid  in  Confederate  money,  which 
was  worthless;  that  said  cotton  was  stolen  by  one  Yankee  Jew,  who  after- 
wards paid  the  said  Frank  J.  Haynes,  with  a  fine  gray  horse,  etc. 

On  the  trial  of  the  cause,  defendant  offered  witnesses  to  prove  that  the 
consideration  of  the  obligation  sued  upon  was  Confederate  money;  plain- 
tiff objected  to  the  testimony  on  the  ground  that,  as  the. obligation  sued 
upon  calls  for  dollars  and  cents,  it  could  not  be  shown  that  it  was  to  be 
paid  in  oth«*r  than  currency  of  the  United  States.  The  objections  being 
sustained  and  the  testimony  rejected,  the  ruling  of  the  Court  was 
excepted  to. 

Thir  bill  of  evcp-pHnrw  in  very  inaccurately  drawn,  as  the  dorrmwmt 
vued  upon  is  not  an  obi  gaLon  to  pay  money,  but  to  deliver  cotton  which 
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Is  alleged  to  have  been  paid  for,  and  which  defendant  offered  to  provo 
was  paid  in  Confederate  money.  We  are  of  opinion  tbat  the  Conrt  erred 
in  rejecting  the  testimony  offered  to  show  that  this  cotton  was  paid  for  iu 
Confederate  money;  for  it  is  clear  that  this  sale  of  cotton  has  not  been 
executed  by  delivery  to  the  purchaser,  and  that  we  are  now  called  upon 
to  compel  the  vendor  to  execute  it  by  delivering  it;  and,  if  it  has  been 
paid  as  alleged,  and  offered  to  be  proved,  plaintiff's  demand  cannot  stand 
in  court,  inasmneh  as  we  cannot  enforce  the  contract.  The  case  most  be 
remanded  to  receive  the  proof  offered  and  rejected. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from  be 
annulled  and  reversed.  It  is  further  ordered  and  decreed,  that  the  case 
be  remanded  to  be  proceeded  with  according  to  law,  with  instruction  to 
the  Judge  to  admit  parol  evidence,  or  other  legal  proof,  going  to  show 
that  the  cotton  referred  to  in  the  receipt  was  paid  for,  as  alleged  in  the 
answer,  and  that  the  appellee  pay  costs  of  appeal. 
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No.  1706.— State  of  Louisiana,  ex  rei,  J.  B.  Mxchond  v.  Th*  Jtocm 
of  the  Fourth  District  Court  of  New  Orleans. 


i  It  H  manifest  that  tha  District  Oourt  Is  without  jurisdiction,  a  writ  of  prohibition  may  i 
frmn  tbe  Supreme  Court  restraining  tbe  Judge  from  acting  in  the  causa. 
What*  tha  allegation  in  the  petition  show  a  j>rfora/ctff«ca«eof  jurisdiction,  the  Supreme  Court  will  not 
issue  a  writ  of  prohibition  on  application  of  too  defendant  (hat  too  court  is  without  JurtadtaUon. 

11/ KIT  OP  PROHIBITION. 

W      J,  Ad  Rosier  and  P.  SouU  &  Charvet,  for  plaintiffs.    E.  C.  Quid*, 
for  defendant 

Howxlzi,  J.  The  relator,  J.  B.  Miohond,  avers  that  the  Judge  of  the 
Fourth  District  Conrt  of  New  Orleans  has  exceeded  his  jurisdiction  in 
taking  cognizance  of  a  suit  instituted  against  him,  as  universal  legatee  oi 
A-  Miohond,  who  died  on  22d  July,  1862,  by  D.  J.  Farror  and  others,  aa 
holders  and  owners  of  a  certain  instrument  under  private  signature,  exe- 
cuted and  signed  by  said  A.  Michond,  in  the  words  and  figures  following; 
to-wit: 

"Nouvelle  Orleans,  le  1st  Juin,  1862, 

Bon  pour  diz  mills  piastres,  payables  cinq  ana  apres  ma  moxt, 

Mille  piastres  a  D.  J.  Farrar. 

Mille  piastres  a  Leopold  Guiohard. 

Trois  mille  piastres  a  mon  bon  ami,  Joseph  Gixod. 

Deux  mille  piastres  a  Camille  Guiilet. 

Deux  mille  piastres  a  Nelvil  Soule. 

Et  mille  piastres  a  la  Societe  Francaise. 

( Signed )  Astootb  Miohokd," 

Which  instrument,  the  relator  avers,  is  on  its  face  an  olographic  will*  and 
that  the  said  Fourth  District  Court  is  without  jurisdiction,  rot:*me  moferteVj 
to  probate  and.  order  the  execution  of  the  same;  that  by  law  the  Second 
District  Court  of  New  Orleans  is  vested  with  jurisdiction  of  probata 
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Mfoboml  ▼.  Tne  Jwlffe  of  the  Fourth  District  Court  of  New  Orle&na. 

matters,  where  plaintiffs  in  said  suit  should  have  resorted  to  have  said 
instrument  probated  and  executed  as  a  will;  that  lie  excepted  to  the  juris- 
diction of  the  said  Fourth  District  Court,  but  his  exception  was  overruled, 
and  he  was  ordered  to  answer  to  the  merits,  and  he  prays  for  a  writ  of 
prohibition.  In  answer  to  the  writ,  the  Judge  pleads  a  peremptory 
exception,  that  the- writ  of  prohibition  cannot  be  allowed  in  this^ease,  as 
the  relator  has  a  remedy  by  appeal,  and  for  answer  says,  that  the  suit  is  an 
ordinary  action,  the  allegations  of  the  petition  showing  that  the  defendant 
therefn  is  indebted  to  the  petitioners  in  a  certain  sum  of  money,  due  at  a 
date  cer  ain,  and  evidenced  by  a  private  writing  duly  signed;  that  no 
allegation-  is  made  that  the  instramenfe  sued  on  is  entirely  written,  dated  and 
signed  by  the  testator;  that  he  is  not  asked  to  probate  a  will;  that  tlft 
defendant  may,  in  his  defence,  set  up  such  matters  as  may  defeat  the 
action,  or  require  a  transfer  x>f  the  cause  .to  another  tribunal;  and  that 
the  defendant,  having  unconditionally  accepted  the  succession  of  the 
deceased,  it  is  unnecessary  to  probate  the  document  sued  on. 

In  our  opinoin,  where  it  clearly  appears  that  a  Judge  is  exceeding  his 
jurisdiction,  or  is  without  jurisdiction,  the  writ  of  prohibition  may  issue  to 
restrain  him,  and  that  the  complaining  defendant  should  not  be  required 
to  await  an  expensive  and  vexatious  litigation,  in  order  to  obtain  relief  by 
appeal  This  writ  is  intended  to  protect  a  party  from  a  usurped  jurisdic- 
tion. C.  P.  816.  But  in  this  instance,  we  do  not  think  the  nature  of  the 
action  against  the  relator  is  shown  to  be  such  as  to  require  the  inter- 
position of  the  writ.  The  phriutiffs  in  the  action  have  not  applied  to  the 
Fourth  District  Court  to  entertain  a  probate  cause,  and  enforce  legacies 
made  to  them;  but  they  declare  the  defendant  to  be  indebted  to  them, 
on  what  they  present  as  a  written  acknowledgment  of  indebtedness,  ami 
we  do  not  consider  that  we  can,  in  this  proceeding,  properly  determine 
whether  the  said  document  is  a  will  or  not,  or  that  it  is  necessary  to  do 
so,  in  order  to  dispose  of  this  application.  It  may  be,  that  the  plaintiffs 
will  make  out  their  case,  and  under  the  proper  issues,  show  that  the 
written  instrument  is  the  evidence  of  obligations  assumed  in  their  favor 
by  the  deceased,  or  that  the  defendant  will  be  able  to  show  that  no  cause 
or  consideration  ever  existed.  These  are  matters  which  belong  to  the 
merits  of  the  action,  and  which  cannot  now  be  determined.  Suffice  it 
that  &  prima  facts  case  of  jurisdiction  is  presented. 

We  are. not  prepared,  with  the  pleadings  before  us,  to  say  that  the 
instrument  is,  on  its  face,  a  will,  although  it  may  be  shown  to  be.  We  do 
not  think  it  is  shown  that  the  Fourth  District  Court  is  assuming  to 
exercise  strictly  probate  jurisdiction, 

It  is  therefore  ordered  that  the  provisional  writ  issued  herein  be 
dissolved  and  that  the  relator's  application  be  refused,  with  costs. 
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No.  1465. — Duncan  N.  Hennen  v.  Samuel  H.  Gilman— Edwin  Gregory, 

Intervenor.  « »  Uh 

1W    788/ 
A  party  who.  without  opposition,  suffers  evidence  to  be  adduced  contrary  to  or  beyond  the  allegation! 

eontained  m  the  pleadings,  is  bound  by  its  effect. 
It  fc>  oanepceuary  to  faring  suit  to  annul  that  which  the  law  deotaree  oan  hare  no  effect. 
Contracts  entered  into  between  belligerent  enemies  are  absolutely  null. 
In  the  Into  civil  war  between  the  United  State*  and  tte  (so-oalled)  Confederate  Statoa.  every  ladM. 

dual  within  the  military  tinea  of  the  one,  was  a  belligerent  with  refervnoe  to  the  other,  and  a 

contraot  entered  into  between  one  party,  residing  within  the  military  lines  of  the  United  States, 

and  the  other,  residing  within  the  Confederate  lines,  is  absolutely  null  and  void. 

APPEAL  from  the  District  Court,  Parish  of  St  Helena,  Ellis,  J. 
D.  2f.  Hennen,  for  plaintiff.     W.  Pipkin,  Hunter  <ft  Davidson,  and 
J.  &  WJiitaker,  for  intervenor. 

Ilglbt,  J.  The  plaintiff  having  attached  certain  property  as  belong* 
ing  to  the  defendant,  Edwin  Gregory  intervened  in  the  attachment  salt, 
claiming  the  property  attached  as  his,  by  virtue  of  several  bills  of  sale, 
executed  by  Samuel  H.  Gilman  and  wife.  Hennen  obtained  judgment 
against  Gilman  upon  his  confession,  for  the  sum  of  twenty-four  hundred 
and  eighty -live  dollars  and  seventy  cents,  with  interest,  at  five  per  cent 
from  AugUHt  5th,  1865,  with  a  reservation  of  all  rights  as  attaching  credi- 
tor, until  the  disposition  of  the  intervention  of  Edwin  Gregory,  filed  on 
the  day  on  which  this  judgment  was  rendered. 

The  intervention  of  Gregory  was  maintained  by  a  verdict  of  a  jury,  and 
a  judgment  of  the  court  thereon,  and  the  plaintiff  has  appealed  there 
from. 

The  intervenor,  a  resident  of  the  city  of  New  Orleans,  charged  in  his 
petition  that  the  property  seised  by  Hennen  by  virtue  of  his  attachment, 
which  the  intervenor  described  as  being  real,  personal  nnd  mixed,  referring 
particularly  for  details  to  the  sheriff's  return  on  the  writ  of  attachment, 
was,  at  the  time  of  the  said  seizure,  in  his  quiet  and  lawful  possession,  as 
bona  fifie  and  legal  possessor  and  owner,  having  acquired  the  same  by 
purchase  from  Samuel  H.  Gilman  and  his  wife,  Abbey  Maria  Pratt,  they 
being  residents  of  the  said  parish,  by  authentic  act  of  sale  and  convey- 
ance paused  before  Warren,  Notary  Public,  in  the  aforesaid  parish  and 
State,  of  date  the  2d  January,  1864. 

He  prayed  to  be  recognized,  and  deoreed  to  be  the  true  and  lawful 
owner  of  the  property  so  seized  and  attached,  and  to  be  restored  to  the 
quiet  possession  thereof. 

All  the  allegations  in  the  petition  of  Gregory,  the  intervenor,  were 
traversed  by  Hennen,  who  denied  specially  that  the  said  property  claimed 
by  him  had  ever  been  legally  transferred  to  him  from  said  Gilman  and 
wife;  that  if  any  pretended  transfers  thereof  had  been  made  to  him  by 
Gilman  and  wife,  the  same  were  illegal  and  void,  and  of  no  effect,  as  being 
contrary  to  law,  the  same  having  been  made  by  parties  belligerent  at  a 
time  of  war  between  the  United  States  and  the  Confederate  States, 
wherein  the  said  Gilman  and  wife  were  then  residing  in  the  military  lines 
of  the  said  Confederate  States,  and  the  said  Edwin  Gregory  was  then 
residing  In  the  military  lines  of  the  said  United  States,  and  said  parties 
were  incapable  of  contracting  together;  and  Hannen,  further,  in  hi* 
answer  to  the  petition  in  intervention,  averred  that  the  pretended  trans- 
Si 
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fere  therein  set  forth,  were  simulated  and  fraudulent,  and  w*re  only 
intended  to  cover  the  said  properly  from  the  claim  of  the  said  Oilman'* 
creditors,  and  axe  of  no  effect  or  validity  in  law. 

On  the  motion  of  the  intervener,  the  District  Judge  struck  out  from 
Hennen's  answer  to  the  intervener's,  all  that  part  which  alleged  the  inca- 
pacity of  the  parties  to  the  sales  (Oilman  and  Gregory)  to  cou tract  as 
belligerents  and  enemies,  and  confined  Hennen  solely  to  the  allegations 
of  simulation. 

The  ruling  of  the  Court,  as  to  the  striking  out  the  plaintiff*  (Hennen's) 
allegation  in  regard  to  the  incapacity  of  the  parties,  Gilman  and  Gregory, 
to  contract,  was  unimportant,  if,  at  the  same  time,  evidence  was  adduced 
to  prove  the  facts  alleged,  but  stricken  out;  for  it  is  a  well-settled  rule,  as 
was  said  by  Mr.  Justice  Simon,  in  delivering  the  opinion  of  the  Court  in 
Powell  v.  Aiken  and  Qu>inn>  18  La.  328,  "  a  party  who,  without  opposition, 
suffers  evidence  to  be  adduced  contrary  to  or  beyond  the  allegations 
contained  in  the  pleadings,  is  bound  by  its  effect." 

If  then  the  evidence  in  the  record  establishes  beyond  question  the 
facts  which  are  alleged  to  invalidate  the  contract  of  sale  between  Gregory 
and  Oilman,  we  have  no  hesitation  in  saying  that  we  should  deem  the 
nullity  of  the  contract  of  that  absolute  character,  that  no  effect  could  be 
given  to  it  by  law. 

As  was  said  in  MinvilleY,  Lattande,  15  A.  342,  it  would  be  unnecessary 
to  bring  an  action  to  annul  that  which  the  law  declares  can  luive  no 
exisltno*. 

Contracts  entered  into  between  belligerent  enemies  are  absolutely  null, 
because  they  affect  eminently  the  public  order;  each  individual  becomes, 
by  the  very  existence  of  the  war,  the  enemy  of  every  other  person  domi- 
ciled within  the  enemy's  territory;  they  are,  respectively,  belligerents, 
and  subject,  in  that  respect,  to  all  the  consequences  and  to  the  operations 
of  the  laws  of  war.  The  theory  of  the  law  of  nations  on  this  subject  is, 
that  there  cannot  be  a  war  for  arms,  and  peace  for  commerce  and  trading, 
at  one  and  the  mw  time.-  It  would  be  dangerous  for  any  nation  in  a 
state  of  civil  war  to  permit  that  degree  oi  intercourse  to  be  curried  on, 
which  must  necessarily  result  from  trading  and  commerce.  It  would 
certainly  interfere  with  the  secrecy,  certainty  and  di -patch  of  military 
operations,  without  which  any  war  could  not  be  successfully  carried  on. 
1  Kent's  Com.,  p.  66. 

The  proclamation  of  the  President  of  the  United  States,  prohibiting 
intercourse  between  parties  domiciled  within  the  lines  of  the  belligerents, 
was  in  pursuance  of  those  well-settled  principles  of  law. 

Contracts  thus  entered  into  are  null  and  void  in  their  inception  and 
original  concoction,  and  no  subsequent  events  can  render  them  vand. 
See  Howard's  U.  S.  S.  C.  Eep.  50;  Rennet's  rase  18  How.,  p.  1U. 

A  perusal  of  the  evidence  satisfies  us,  that  at  the  time  the  sale  in  ques- 
tion was  passed,  the  vendor  and  his  wife  were  domiciled  residents  of  the 
parish  of  St  Helena,  which  was  at  that  time,  as  is  hittiitri&tliy  known, 
wholly  beyond  the  military  lines  of,  aud  in  open  hostility  to,  the  United 
States,  and  that  the  purchaser  was  at  the  same  time  a  domiciled  resident 
of  the  city  of  New  Orleans,  within  the  said  military  lines,  and  that  the 
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occupation  of  the  latter  was  then  that  of  a  Mockade-runnert  trafficing 
between  the  city  of  New  Orleans  and  the  pariah  of  St.  Helena. 

We  lately  held,  in  the  ease  of  Marchandr.  Coyle,  18  A.,  p.  482,  that  Mar- 
ohand,  domiciled  within  the  Federal  lines,  was  incapable  of  acquiring'  any 
rights  from  William  Wells,  domiciled  in  the  Confederate  line*,  and  from 
whom  his  title  to  the  obligation  sned  upon  was  acquired  pendente  belia. 
8  *e  also  the  case  of  Griswold  t.  Waddington,  15  John,  57;  16  John,  438b 
Vatel,  293,  4  and  5. 

The  intervenor,  having  acquired  no  title  whatever  from  Oilman  and 
wife  to  the  property  attached  by  the  plaintiff  his  intervention  must  be 
dismissed. 

It  is  therefore  ordered,  adjudged  and  deereed,  that  the  verdict  of  the 
jury  be  set  aside,  and  the  Judgment  of  the  court  thereon  be  annulled, 
avoided  and  reversed.  It  is  further  ordered,  adjudged  and  decreed,  that 
the  attachment  in  the  suit  of  Duncan  &  Hennen  v.  S*tmud  H.  Oilman, 
No.  207,  be  maintained,  and  the  property  therein  attached  be  sold  accord- 
ing to  law,  to  satisfy  the  judgment  in  said  suit  rendered  in  favor  of  the 
plaintiff,  Dnncan  N.  Hennen,  against  the  defendant,  Samuel  H.  Gil  man; 
and  it  is  further  ordered  that  the  intervenor,  Edwin  Gregory,  pay  all  the 
costs  of  the  intervention. 

Rehearing  refused. 

No.  1146.— WAiiLACE  &  Go.  v.  J.  W.  Lamson  et  ai 

Where  the  agent  acta  within  thesoopo  of  hia  legitimate  authority,  the  prinoipal  ia  bound  by  hia 
ecu 

the-  Harmony  Iavuranoa  Company  of  itwdty  of  Mt  Toft,  araithair  agant,  J.  W.  Laniaon,  to  Rev 
Orleans _*•>  paoae  tba  sunken  steamer  Charlotte  to  be  raited.  Lamson  pnrohaaed  the  steamer 
Champion  for  the  company,  and  used  her  in  hia  efforts  to  raise  the  sunken  steamer.  Kor  the  price 
of  the  steamer  Champion,  and  other  ttpanss*  which  he  incurred,  he  drew  hia  drafta  on  the 
•oaapeny  in  New  York:  Fel>4— That  these  expenses,  being  necessary  to  accomplish  the  main  object 
of  the  agency,  via:  the  raising  of  the  sunken  steamer  Charlotte,  the  oompany  waa  bound  to  pay 


APPEAL  from  the  Third  District  Conrt  of  New  Orleans,  jfttowe*,  X 
E.  W.  Huntington,  for  Wallace  k  Co.   /.  D.Mayea.  for  J.W.  Lamson. 
Lacey,  Murks  A  Butler,  fbr  Harmony  Insurance  Company.     * 

Hyxax,  C.  J.  Plain  tin's  sned  J.W.  Lamson  and  the  Harmony  Insnranoe 
Company  of  the  city  of  New  York  on  a  draft  drawn  by  him  on  the  com- 
pany for  $4,470  42,  which  it  refused  to  pay.  By  writ  of  attachment 
plain  tiffs  caused  certain  property  to  be  attached  by  the  sheriff. 

The  company  has  appealed  from  the  judgment  rendered  against  it  for 
the  amount  of  the  draft,  interest,  eta  The  judgment  recognised  a  privi- 
lege on  the  property  attached. 

Plaintiffs  averred  that  Lamson  was  authorized  by  the  company  to  draw 
the  draft,  and  that  the  money  that  they  advanced  for  the  draft  enured  to 
its  benefit  and  advantage. 

It  appears  from  the  evidence  adduced,  that  Lamson  was  sent  by 
the  company  from  New  York  to  New  Orleans,  to  cause  the  sunken  steam 
vessel  Charlotte  to  be  raised;  that  he  bought  the  steamer  Champion  for 
the  oompany,  and  used  her  in  \m  attempts  to  raise  the  sunken  vessel; 
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that  he  drew  four  drafts  on  the  company,  amounting  together  to 
$12,764  80,  to  pay  for  the  Champion,  and  to  meet  other  expenses  which 
he  was  incurring  in  raising  the  vessel,  and  that  the  company  paid  aH  the 
drafts  bat  the  one  sued  on. 

Power  had  to  be  used  in  raising  the  Charlotte,  and  the  agent,  Lamson, 
had  to  get  it  Drafts  drawn  by  him  on  the  company,  to  enable  him  to 
procure  this  power,  binds  it,  as  it  was  necessary  for  him  so  to  do  to  efifet 
the  main  object  of  his  agency.    See  6  L.  590. 

Let  the  judgment  of  the  District  Court  against  the  company  be 
affirmed,  at  the  costs  of  appellant 

No.  1642.— T.  M.  A.  d'Ebz  Roups  v.  G.  B.  Camumnb,  Sheriff  et  ak 

Theaotof  the  Legislators  of  1MB. exempting  140 aero* of  land  from  aeixore  and  ulatmdwrexeewtisa. 
entitled  the  homestead  act,  doea  nob  apply  where  a  mortgage  was  executed  on  toe  land  prior  la 
the  paaaage  of  the  law;  in  such  a  ca*e  the  land  may  be  seised  and  sold  to  pay  the  mortgage,  not- 
withstanding this  law  exempts  H  from  avisnre  and  •ale. 

Under  the  Constitution  of  186a.  the  Legislature  U  prohibited  from  pasting  anj  law  impairing  to* 
obligations  of  a  oontraot. 

An  onto  of  seizor*  and  mm  on  a  mortgage  note  interrapia  presorip*»o»>  when  no  tide  hawbsvr  0m 
to  the  maker. 

APPEAL  from  the  District  Court,  Parish  of  St  Tammany,  EVis,  J. 
Alfred  Hennen,  for  ueiendant  and  appellant     GF.  H.  Penn,  for  plain- 
tiff and  appellee. 

Labaxtvb,  J.  On  the  18th  November,  1857,  the  plaintiff,  by  public  act, 
acknowledged  to  be  justly  indebted  to  the  defendaut  in  the  sum  of  $100, 
for  which  he  gave  his  promiR&ory  note,  payable  in  two  months,  and  to 
secure  the  payment  of  said  note,  he  executed  a  special  mortgage  on  cer- 
tain lots  of  ground. 

On  the  10th  of  June,  1858,  an  order  of  seizure  and  sale  was  granted, 
and  duly  notified,  and  served  by  the  sheriff  upon  the  plaintiff  in  person 
on  the  same  day.  The  writ  issued  and  the  property  levied  npon,  but  no 
sale  was  effected,  and  it  was  returned  by  order  of  the  seizing  creditor'* 
attorney.  The  matter  stood  in  statu  quo,  until  the  6th  July,  1867,  when  a 
new  writ  issued,  and  was  enjoined  on  the  10th  August,  1867,  on  tvo 
grounds: 

1.  That  plaintiff  is  entitled  by  the  act  of  the  Legislature.  22d  Decem- 
ber, 1865,  to  the  exemption  therein  mentioned,  as  he  has  no  other  pro* 
perty  to  support  his  wife  and  family  than  that  seized,  and  he  is  entities' 
to  a  homestead. 

2.  That  the  writ  of  seizure  and  sale  could  not  issue  on  the  judgaeat 
of  the  10th  June,  1858,  because  it  has  been  prescribed  by  the  lapse  of 
fiv*  years. 

The  injunction  was  perpetuated,  and  the  defendants  appealed. 

The  act,  to  exempt  from  seizure  and  sale  a  homestead  and  other  pro- 
perty, (extra  session  of  1865,  p.  52,)  reads  thus: 

*  *  *  That  in  addition  to  the  property  and  effects  now  exetnptfroa 
seizure  and  sale  under  execution,  160  acres  of  ground  and  the  bnfldingf 
and  improvements  thereon,  occupied  as  a  residence,  and  bona  fide  owned 
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by  the  debtor,  having  a  family,  or  mother  or  father,  or  person  or  persons 
•dependent on  him  for  support.    *    *    * 

Thin  law  is  relied  on  by  plaintiff,  in  support  of  his  first  ground  for  the 
injunction,  and  the  testimony  brings  him  within  the  dispositions  of  tile 
act.  .   » 

The  question  is  then:  can  this  statute  have  effect  upon  the  mortgage 
executed  in  favor  of  defendants,  on  the  18th  November,.  1857,  and  be  in 
accordance  with  the  Constitution  of  1861,  Art  109,  reading  thus? 

44  No  ex  port  facto  law,  nor  any  law  impairing  the  obligations  of  con* 
tracts  shall  be  passed;  nor  vested  rights  be  divested,  unless  for  purposes 
of  public  utility,  and  for  adequate  compensation  previously  made. " 

When  this  debtor  entered  into  this  transaction,  he  contracted  two 
obligations:  One,  the  principal,  by  giviug  his  note,  promising  to  pay 
money;  the  other,  accessory,  by  giving  a  mortgage  upon  the  property  to 
secure  the  payment. 

Mortgage  is  a  right  granted  to  the  creditor  over  the  property  of  his 
debtor  for  the  security  of  his  debt,  and  gives  him  the  power  of  having 
the  property  seized,  and  sold  in  default  of  payment.     0.  C,  Art.  324). 

Mortgage  is  a  species  of  pledge,  the  thing  mortgaged  being  bouud  tor 
the  payment  of  the  debt  or  fulfillment  of  the  obligation.    (J.  C. ,  Art.  324tt. 

The  mortgage  is  an  obligation,  but  called  accessory  to  a  principal  obli 
gation.    C.  C,  Art.  8251. 

At  the  time  this  debtor  gave  this  mortgage,  the  law  said  to  the  creditor: 
In  default  of  payment  of  your  debt  by  the  debtor,  you  shall  have  the 
right  to  seize  and  sell  the  mortgaged  property  to  pay  the  debt  out  of  the 
proceeds.  Now,  can,  under  the  Constitution,  the  homestead  statute  hold 
an  opposite  language  in  paying,  that  mortgaged  property  is  exempt  from 
seizure  and  sale,  and  is  reserved  as  a  residence  for  the  debtor  aud  hfa 
family?  We  think  not  It  would  be  impairing  the  obligation  of  that 
contract  in  its  most  essentia]  part,  by  taking  away  the  means  by  whioh 
the  defendant  creditor  could  make  his  money,  and  upon  the  fa  th  of 
which  he  contracted  with  his  debtor,  who,  it  is  alleged,  has  no  other  pro- 
perty. Laws  can  prescribe  only  for  the  future.  O.  C,  Art.  8.  Hen  hen, 
p.  782,  (o.)  This  homestead  law,  having  been  passed  subsequently  to 
the  contract  between  these  parties,  cannot  affect  the  rights  of  the  seizing 
creditor  in  this  case.    6  K.  S.  689.     12  L.  852. 

The  plea  of  prescription  cannot  avail;  it  was  interrupted  by  the  order 
of  seizure  and  sale,  duly  notified  to  the  plaintiff,  as  we  have  lately  decided 
in  the  case  of  R.  K.  Walker  eft  Go.  v.  R.  A  Lee  et  als.,  and  for  the  reasons 
therein  given,  and  the  authorities  quoted,  we  are  of  opinion  thai  the 
note  sued  upon  is  not  prescribed. 

The  conclusion  we  have  eome  to,  makes  it  unnecessary  to  pass  on  cer- 
tain bills  of  exceptions  taken  in  the  case. 

It  is  therefore  ordered  and  decreed,  that  the  verdict  of  the  jury  be  seft 
aside,  and  that  the  judgment  of  the  court  thereupon  be  annulled  and 
avoided.  It  is  further  ordered  and  decreed,  that  the  injunction  be  dis- 
solved, and  that  the  plaintiff  and  appellee  and  his  surety  on  the  injunction 
bond  pay  in  solido,  one  hundred  dollars  special  damages,  and  costs  in  both 
courts. 
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!  g"~g  No.  1012.— ChabiiBS  E.  Aweb  v.  Geobge  C.  Wadmgl. 

The  eridence  shows  that  George  0.  Waddill  resided  ia  the  parish  of  Madiioo.  for  a  number  ol  yean, 
with  hi*  family,  on  bis  plantation;  that  tie  left  there  with  his  family  and  most  of  his  hands  ia 

>  la&and  woTcd  to  the  pariah  of  Jaekaon:  that  hi  1886  he  removed  to  N*.w  Orleans,  when  be 
bought  a  reside  ace.  in  wbioh  he  ana  his  family  have  since  resided,  Suit  was  brought  again  t  his 
in  the  oity  of  New  orlrian*  in  tne  year  loft,  to  which  lie  excepted.  «m  the  ground  that  m-  dotnicl 
waaiin  the  pariah  of  Carroll,  a  plsve  where  it  dees  not  appear  hat  he  ha*  ever  iveided:  AM-That 
in  tUk  alt ction  of  his  doimoii  iu  the  parish  of  OarruU.  be  mum.  be  oonaidered  as  bating «baadoeed 
his  original  domioil,  in  th«*  parish  of  Madinon,  and  the  rh-riff**  return  on  theciiaii«»n.  shoving 

•  that  «*rvroe  was  made  at  bis  rttsideoo*  in  the  oitg  of  Mew  Orleans,  is  prima  /*ti*  evidence,  aha* 
throws  the  .burden  of  proof,  on  him  u>  rebut. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Dt/phntier,  J. 
hkinvre  <fc  King,  for  plaintiff  and  appellant.     Haynes  <fc  Gordon,  for 
defendant  and  appellee. 

Labautb,  J.  The  plaintiff  filed  this  suit  on  the  25th  April,  1866,  in 
the  Sixth  District  Court  of  New  Orleans,  claiming  the  sum  of  $4,000  on 
a  note  of  the  defendant,  who  is  alleged  to  reside  in  this  city. 
'  The  defendant  excepted  to  the  petition,  on  the  ground  that  the  said 
court  had  no  jurisdiction;  that  he  was  not  a  resident  of  the  parish  of 
Orleans,  but  had  his  domicil  and  resided  in  the  parish  of  Carroll 

The  Court  sustained  the  exception,  dismissed  the  suit,  and  plaintiff 
appealed. 

The  citation  and  petition  were  served  upon  the  defendant  by  the  sheriff 
of  New  Orleans,  on  the  27th  April,  1866.  The  aheritf  states  in  his  return, 
"that  he  served  the  papers  on  G.  C.  Waddill,  at  his  domicil,  No.  220  81 
Charles  street,  by  leaving  the  same  in  the  hands  of  Mrs.  Waddill,  who 
lives  and  resides  at  the  said  domicil." 

This  is  prima  facie  evidence  of  domicil  in  New  Orleans. 

On  the  5th  day  of  June,  1866,  the  defendant  purchased  a  piece  of 
ground,  with  all  the  buildings  and  improvements  thereon,  situated  in 
this  oity,  for  the  price  of  $24,000. 

In  the  notarial  act  of  sale,  it  is  declared  that  he  was  of  the  parish  of 
Madison,  in  this  State. 

The  testimony  shows  that  the  defendant  was  a  planter,  and  resident  in 
the  parish  of  Madison  for  twenty  years;  that  he  was  still  trying  to  culti- 
vate his  plantation,  and  was  there  most  of  the  winter  himself;  that 
country  had  been,  overflowed,  and  it  was  difficult  to  find  habitation  there; 
that  he  left  his  plantation  in  February  or  March,  1863;  he  then  purchased 
a  residence  near  Monroe,  Jackson  parish,  La. ;  he  was  there  about  eight 
months;  he  then  moved  from  Washita  to  Fechai,  in  De  Soto  parish, 
where  he  remained  until  the  first  or  middle  of  August,  1865;  from  this 
place  he  came  to  New  Orleans,  bringing  his  family  with  him,  and  his 
family  has  been  residing  in  the  city  during  that  time;  that,  as  to  the 
defendant,  he  has  resided  here  one -third  or  one-half  of  that  tima  On 
leaving  his  plantation,  defendant  left  on  it  a  few  hands,  who  cultivated 
it  for  themselves,  and  he  carried  away  with  him  two-thirds  of  his  hands. 
.  It  appears  that  the  defendant  has  been  residing  in  four  or  five  different 
plapes,  and  the  last  one  was  in  New  Orleans,  from  the  first  or  middle  of 
August,  1865,  where  he  was  sued,  and  purchased  valuable  city  property. 
It  is  clear  that  he  had  his  domioil  once  in  the  parish  of  Madison;  bat  he 
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came  into  court  on  the  8th  May,  1866,  and  excepted  to  the  jurisdiction 
of  the  court,  on  the  ground  that  he  had  his  domieil  and  residence  in  the 
parish  of  Carroll,  thereby  admitting  that  he  had  abandoned  his  former 
domieil  in  the  parish  of  Madison.  The  question  at  issue  then  is:  Is 
defendant's  domieil  in  the  parish  of  Carroll,  where  he  claims  it,  or  in  the 
city  of  New  Orleans,  where  he  resides  with  his  family,  since  the  1st  or 
middle  of  August,  1865?  Nothing  shows  that  the  defendant  ever  resided 
in  the  parish  of  Carroll,  nor  has  he  proved  that  he  acquired  a  domieil  any 
where  else,  except  in  Madison  parish;  but  which,  as  we  hare  seen,  he  has 
abandoned  by  pleading  domieil  in  the  parish  of  QtrrolL  The  presump- 
tion is,  that  the  defendant  was  domiciled  in  New  Orleans,  and  we  are, of 
opinion  that  the  onus  probandi  was  on  him  to  rebut  it  9  E.  243.  15  A. 
633.    1A.79.    17  A.  61. 

It  is  therefore  ordered  and  decreed,  that  the  judgmont  appealed  from 
be  annulled  and  avoided.  It  is  further  ordered  and  decreed,  that  the 
exception  to  the  jurisdiction  of  the  court  below  be  overruled  and  set  aside; 
that  the  case  be  remanded  to  be  tried  according  to  law,  and  that  the 
defendant  and  appellee  pay  costs  of  appeal. 

No.  1303.— Maby  A.  Weed  v.  The  Sheriff  of  St,  Helena,  and 
Brand  &  Adams. 

lh«  uHon  of  a  oradftof  of  th»  bunband,  to  annul  a  jadffn&rat  «f  Mpsrttion  of  prt party  betwfcen  too 
tauband  and  wifa.  aod  set  aside  tt»«  sale  raada  by  the  sheriff  on  a  writ  of  fi*rt  farta*  of  the  boa* 
band's  property  to  the  wife  in  payment  of  her  judgment,  is  prescribed  by  the  lapse  of  one  year 
from  the  data  of  the  judgment,  and  sale  of  the  property  under  ilk 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  ElHs,  J. 
T.   C.  W.  Mis,  and  T.    G.  Davidson,  for  plaintiffs  and  appeHeos. 
McVeadk  Hunter,  for  defendants  and  appellants. 

Ilsley,  J.  On  the  14th  July,  1855,  Brand  &  Adams  filed  in  the  District 
Court  of  the  parish  of  St  Helena  their  petition,  claiming  from  Benjamin 
Weil  the  sum  of  fifteen  hundred  and  ninety-four  dollars  and  Bixty-one 
cents,  with  interest,  and  at  the  same  time  asking  that  the  sale  of  a  certain 
tract  of  land,  which  Weil  had  sold  to  Thomas  Green  Davidson,  and  which 
was  the  only  property  Weil  had  to  pay  their  claim,  be  declared  flctitiviis, 
fraudulent  and  simulated,  and  that  it  be  made  subject  to  the  payment  of 
their  claim,  interest  and  costs. 

On  the  31st  May,  1858,  a  final  decree  was  rendered  contradictorily  with 
Weil  and  Davidson,  in  accordant  with  the  prayer  of  Brand  &  Adunis* 
petition.  An  appeal  from  this  judgment  was  brought  up  to  this  court, 
bat  it  was  dismissed. 

On  the  6th  of  September,  1860,  a  writ  of  fieri  facias  on  the  judgment 
of  Brand  &  Adams  was  issued,  and  tbe  tract  of  land  which  had  been  sold 
to  Thomas  Green  Davidson  was  seized.  This  fieri  facias  was  enjoined 
by  the  plaintiff,  Mrs.  Weil,  who  claimed  to  be  the  owner  of  the  land  seized 
by  virtue  of  a  sheriff's  sale,  made  on  a  judgment  in  her  suit  against  her 
husband  on  the  4th  April,  1857,  and  actual  possession  nnder  it.  Her 
judgment  against  her  husband,  recognized  her  claims  against  him  for 
six  hundred  and  thirty  dollars,  with  mortgage  upon  the  property  of  de* 
fendant,  her  husband,  on  three  hundred  and  thirty*three  dollars  thereof, 
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from  the  1st  .September,  1850,  and  alike  mortgage  upon  the,  said  property 
for  the  balance,  from  the  1st  December,  1854. 

The  sheriffs  sale  to  Mrs.  Weil,  was  made  daring  the  pending  of  the 
revocatory -action  of  Brand  &  Adams,  and  unless,  her. lien  had  a  date  ante- 
rior to  that,  on  which  the  petition  of  Brand  k.  Adums,  in  their  suit  against 
Ben.  Weil  and  Thomas  Green  Davidson  was  filed  in  court,  the  sheriff's 
sale,  to  Jier  was  a  nullity.  .Se*  3  Hen.,  p.  1325,  (c)  J5;  and  particularly 
Ca,uter«  >u  v.  Lacaze,  9  A.  257;  also,  Denton  v.  W  ods,  19  A.  357. 

In  this  injunction  suit,  Brand  &  Adams  attacked  Mrs.  Weil's  judg- 
ment against  her  husband  as  fraudulent  and  collusive,  and  averred  that 
the  sale  under  it  was  a  nullity;  and  it  would  therefore  have  devolved  upon 
her  to  prove  its  correctness.  1  Hen.  Dig.  588,  And  authorities*.  But  she 
has  interposed  in  this  court  her  plea  of  one  year's  prescription  against 
the  plaintiffs'  demand  in  revocation.    Art,     ,  0.  O. 

The  judgment  of  Brand  &  Adams  was  rendered  on  the  31st  May,  1858, 
an^  appeal  in  this  court  was  dismissed  on  the  8th  April,  1859,  and  their 
answer  to  the  injunction  suit,  settipg  up  the  nullity  of  Mrs.  Weil's  judg- 
ment and  sale  under  it,  was  filed  in  court  more  than  a  year  after  they  had 
obtained  their  judgment. 

It  is  clear  that  a  direct  action  by  Brand  &  Adams,  to  annul  the  judg- 
m*  »»t  of  separation  in  favor  of  Mrs.  Weil,  and  the  sheriff's  sale  to  her 
niHfle  under  it  was  prescribed;  and  that  the  defendants  in  injunction  are 
not  in  the  position  to  enable  them  to  avail  themselves  of  the  ruL«  qua 
temiwilia  sunt  ad  agendum,'  sunt  perpeiua  ad  eaxipiendum,  as  held  in  16 
La,  92,  and  8  Bob.  8. 

The  plea  of  prescription  must  prevail. 

It  is.  therefore  ordered,  adjudged  and  decr<*»d.  that  the  ju'l«rmpnt  ef 
the  District  Court  be  and  the  same  is  hereby  afiirine J,  at  the  co»t»  ol  the 
appellants. 


No.  1693.— James  W.  and  Amanda  M.  Davis,  Co-tutors,  v.  Samuel  Lol 

The  reoeiptof  an  attorney  at-law  showing  that  he  had  received  the  amount  of  hia  client's  data!  w 
Confederate  treasury  notes,  and  credited  th«»  amount  to  the  debtor  of  hi*  client,  i*  not  binding 
on  tha  ch>nt  An  attorney  it  not  authorised  to  rtoerie  anything  but  money  in  payment  of  the 
debt  of  hie  client.    19  A  172. 

Where  ■>  vmmI  parlies,  having  interest  in  an  estate,  enter  into  a  transaction,  the  object  of  which  is  to 

•»  and  litigation  and  tattle  all  matters  ia  dispute  none  of  the  parties  are  bound  in  warranty  to  the 

others,  on  account  of  the  interest  in  real  property  therein  conveyed.    In  such  eeeee  the  tfaaefor 

of  whatever  right*  any  of  the  parties  may  have  made  to  the  other*,  is  in  the  nature  of  a  auhv 

Claim,  and  no  warranty  results  therefrom. 

A  transaction,  has,  between  the  parties  to  it,  the  force  and  authority  of  the  thin*  adjudged.  UC.  Mel 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Poseg,  J. 
McVea  <£  Hunter,  for  plaintiffs  and  appellees.     W.  F.  Kernan  and 
77*09.  B.  Lyons,  for  defendant  and  appellant. 

Ilsley,  T.  In  April,  1859,  a  suit  was  brought  by  Amanda  Bell  and  hns- 
bat 1 1,  and  others,  the  heirs  of  Sarah  Cleveland,  first  wife  of  Samuel  Lee, 
against  their  father,  Samuel  Lee,  for  their  mother's  interest  in  the  com- 
munity, theretofore  existing  between  the  said  spouses,  and  for  a  par* 
tition,  etc. 
It  was  filed,  w(  numbered  2787, 
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Amanda  Davis,  tutrix,  and  her  husband,  oo-tator  of  the  minors,  Sarah 
E.  and  Leroy  W.  Lee,  minor  children  of  James  W.  Lee,  the  son  of 
Samuel  Lee,  who  are  the  plaintiffs  in  this  suit,  were  some  of  the  peti- 
tioners in  the  suit,  No.  2767. 

That  suit  terminated  by  compromise,  as  to  these  heirs,  as  is  charged  in 
the  petition,  and  which  the  defendant  in  that  suit  pleaded  in  his  answer 
is  follows: 

'•  That  on  the  8th  day  of  February,  1861,  he  compromised,  and  pur- 
chased all  the  interest  and  claims  of  the  heirs  of  James  Lee,  deceased,  in 
arid  estates,  including  rents  revenues,  rights  and  credits;  that  on  the 
31«tMay,  1661,  the  family  meeting,  representing  the  widow  and  only 
heirs  of  said  James  Lee,  deceased,  ratified  and  confirmed  said  contract, 
compromise  and  pnrohase,  which  was  duly  homologated.  The  last  afore- 
said purchases  and  compromises  were  such  that  the  respondent  agreed  to 
pay  each  of  the  heirs  $8.0»H);  with  eight  per  cent,  interest  per  annum, 
from  the  dates  of  the  respective  purchases  and  compromises." 

The  tranKaction  referred  to  contains  the  following  statement:  "He, 
Samuel  Lee,  agrees  that  to  end  litigation  and  strife  in  the  family  relations, 
that  judgment  be  rendered  against  him  for  98,0 JO,  and  interest,  etc.,  for 
the  pUintihV  undivided  interest  in  the  estates  of  Surah  Lee,  Thomas  J. 
Lee  and  Martin  VanBnren  Lee,  all  deceased;  and  it  concludes,  that  it  is 
specially  understood  that  judgment  of  $8,000,  and  interest,  are  in  lud 
satisfaction  of  the  entire  demand  of  the  petition  of  plaintiffs." 

It  is  signed  Simpd  Lee,  J,  W.  Davis  and  Amanda  D'tvis. 

The  present  suit  is  on  the  transaction,  and  the  plaintiffs  herein  claim 
from  the  defenduut  the  sum  of  $8,000  and  interest,  as  stipulated  therein. 

The  defendant,  in  his  answer,  pleads  payment  and  failure  of  considera- 
tion, as  to  the  negroes  and  their  hire,  which  formed  a  part  of  the  interest 
of  the  heirs.  We  do  not,  as  does  the  plaintiffs'  counsel,  deem  these 
plea«  inconsistent.     Myles  v.  Miller,  4  N.  S.  492. 

Jmlgment  was  rendered  in  the  court  below  against  the  defendant  and 
in  favor  of  the  plaintiff,  for  the  amount  claimed,  and  the  defendant  has 
appealed. 

The  defendant  makes  in  this  court  but  two  points.     He  contends — 

1.  That  he  has  paid,  and  discharged  the  obligation  sued  upon;  and 

2.  That  the  transaction  was  in  reality  a  sale  of  lands,  slaves  and  per- 
sonal property  appertaining  to  the  Succession  of  Mrs.  Sarah  Lee,  deceased; 
that  by  the  act  of  transfer,  the  plain  tins  sold  to  the  defendants  their 
share  in  and  to  one  undivided  fifth  of  said  slaves;  that  all  the  slaves  have 
been  emancipated  by  the  sovereign  power,  and  although  in  warranty,  is 
expressly  stated.  Yet,  by  law,  the  plaintiffs  are  bound  in  warranty 
against  the  eviction  of  the  property  defendant  has  suffered  from  the 
emancipation  by  the  government,  and  that  the  plaintiffs  are  overpaid. 

The  evidence  shows  that  the  plaintiffs'  counsel  had  received  in  the 
treasury  notes  of  the  so-called  Confederate  States  95,604  10. 

The  evidence  to  prove  this  was  objected  to,  on  the  ground  that  the 
plaintiffs  could  not  show  their  own  turpitude.  The  exception  was  pro- 
perly overruled.  The  object  of  the  testimony  was  to  show  that  no  legal 
payment  in  money  had  been  made  to  their  attorneys,  as  Confederate 
notes  were  not  money,  as  this  Court  has  had  occasion  more  than  once  to 
82 
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decide,  and  an  attorney's  receipt  is  not  binding  on  his  client  unless  he 
actually  received  money. 

The  decision  in  the  case  of  Bailey  <t  Gampbell  v.  William  Dagley  4  Cb., 
19  An.,  p.  172,  is  conclusive  on  this  point. 

Had  the  tutors  of  the  minors  received  these  Confederate  notes,  or 
been  made  aware  of  the  receipt  of  them  by  the  attorney  and  not  objected, 
the  case  might  have  been  different,  but  we  do  not  find  any  proof  of  such 
facts. 

.  What  was  the  nature  of  the  contract  entered  into?  Was  it  not  a  "lump- 
ing settlement,"  as  the  plaintiffs'  counsel  terms  it,  '*  to  end  litigation  and 
strife  in  the  family  relations, "  and  made  for  the  purpose  avowed  on  ill 
face?  or  was  it  an  ordinary  sale  imparting  e>  warranty?  or  was  it  not  a 
mere  relinquishment  of  the  multifarious  rights  contained  in  the  demand, 
such  as  succession,  rights,  rents,  moneys,  etc? 

So  far,  it  might  be  assimilated  tq  a  sale,  bat  it  was  a  contract  embraced 
in  the  class  do,  tti  /ados,  and  not  in  the  class  do,  ut  desr  to  which  salsi 
pertain. 

In  transactions,  as  they  are  defined  in  oar  code,  and  in  the  Somas 
law,  there  is,  from  the  nature  of  such  contracts,  something  ales  ory. 
C.  C.  8036,  L.  1,  f.  f.,  de  Transact;  L.  2,  esL.  nit  ood,  ood  tit.  "The  object 
of  a  transaction  is  to  prevent  or  put  an  end  to  a  law  suit,  adjust  the  dif- 
ferences of  the  parties  by  mutual  consent  in  the  manner  in  which  they 
agree  on,  and  which  each  of  them  prefer*  to  the  hope  of  gaining,  balanced  by 
the  danger  of  losing" 

Or,  as  Delvincourt  has  it:  "  Pans  nne  transaction,  tout  est  oorrtlataf. 
On  pent  sapposer  que  lea  conditions  de  la  transaction  n'ant  6te*  aoceptees 
par  Tune  on  1'antre  des  parties,  que  parcequ'eUee  oat  esptre  eire  qoittei 
de  tonte  discussion,  prevue  et  imprevue." 

As  regards  warranty  resulting  from  transactions,  Duranton  says:  "Si 
Tune  des  parties  est  eVincee  par  un  tiers  de  quelques-uns  des  objets  que 
l'autre  lui  a  livr£s,  transactions  causa,"  pour  avoir  on  garder  ceux  qui 
faisaient  la  matiere  de  la  contestation,  le  Droit  romain  decidait,  daos  ce 
cas,  qu'il  n'y  a  pas  lieu  pour  cela  a  resoinderla  transaction  et  a  ressnsciter 
le  prooes,  mais  settlement  lieu  a  une  action  en  garantie  pour  cause  d'eric- 
tion,  et  qu'il  n'y  avait  memo  lieu  a  aucune  action  en  garantie  (a  moini 
que  la  garantie  n'eut  eta  promise)  si  c'etait  l'objet  memo  snr  lequel  on 
avait  transige  qui  a  €t€  evince  a  la  partie  a  laquelle  il  £tait  demeure 
par  1'effet  de  la  transaction,  attendu  que  dans  ce  cas  oette  partie  etait 
censee  avoir  voulu  prendre  sur  elle  les  risques  de  1'executlon  et  l'aatre 
partie  avoir  seulemint  voulu  renoncer  a  sea  pretentions.  Telle  est  Is 
double  decision  de  Diocletien  et  de  Maximien  dans  la  loi  33  du  Code  de 
Transact,  et  elle  nous  parait  si  juste  que  nous  n'hesitons  pas  a  peuset 
qu'elle  devrait  etre  snivie  dans  notre  droit,  sanf  lVffet  des  conventions 
particulieres,  portees  dans  la  transaction  dans  la  prevoyance  de  Fevic- 
tion. 

This  doctrine  seems  a  rational  and  sonnrl  one,  but  apart  from  it,  tre 
thiuk,  from  the  tenor  of  the  agreement  itself,  it  was  the  intention  of  the 
parties  to  it,  that  the  plaintiffs  in  the  snit,  which  was  tennhmt<Ml  bv  tbe 
transaction,  merely  divested  tbeiasejvea  <tf  the  rights,  whatever  \k*J 
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were,  asserted  by  them,  as  »  mere  quitclaim  ;  and  that  no  obligation 
whatever  of  warranty  resulted  therefrom,     17  La.  308. 

The  rights  of  the  plaintiffs  in  the  unliquidated  succession  and  commu- 
nity were  mere  droite  suocessi/s,  and  although  inventories  had  been  made, 
the  debts  and  charges  might  have  exceeded  the  property;  and,  on  this 
point,  Merlin  says: 

"Lorsque  la  vente  est  nommement  des  droits  snocessifs  de  l'herldite, 
le  Tendeur  est  de  plein  droit  garant  que  cetfe  heredite  lui  appartienrt  a 
moiDR  qn'il  n'en  soit  anfcrement  expliqne.  Mads  il  fa'est  pas  garant  de  la 
noindre,  ni  de  la  plus  grand e  etendue  de  oed  droits,  il  estcense  ne  vendre 
qne  ee  qui  se  trouve  dans  la  succession,  de  sorto  que  »'il  ne-ee  trouve  rien, 
la  vente  n'en  demeure  pas  moine  ee  qu'ells  etarit*  C'est  oe  qu'etablissent  lea 
loisdn  Digeste,  titre  de<rtfsretft*ife,ToL  Autkme  Vtru&UL"  Art.  2620,  CO. 

Tbe  transaction  has,  between  the  parties  to  it,  the  authority  of  the 
thing  adjudged.  Art.  O.  <X,  8016.  And  as  the  construction  which  we  pat 
upon  it,  that  it  amounted,  on  the  part  of  the  plaintiffs,  to  nothing  but  a 
orasifin  of  rights  or  pretotwton^  we  think  the  judgment  of  the  District 
Court  should  be  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  at  the  costs  of  the  appellant. 

No.  1660.— R.  W.  Estlin,  Liquidator,  v..  J.  Rydi*b. 

AauirimenU  to  pleadings  may  be  made  attar  i«eue  joined,  and  where  one  of  the  parMe*  na«  an«wered 
toe  otner  ban  the)  ri#ht  to  aaawer  tbe  anondaaent.  ^TUa-  aaewar  maat.be  made  imniediatejj,  anJeat 
it*  aatara  requires  further  time 

When  an  amendment  hae  been  allowed  after  laeae  Joined,  It  U  not  neoeeeary  to  render  a  default  to 
aakeataoft  bene  on-  the  amendment.  The  anundMaat  forme  *  pert  ef  tha  pleadmsr*.  anj 
tbe  uemand  ie  precisely  wbai  H  would  bare  been  bad  fbe  original  ana  amended  petition  beea 
tied  at  tha  b&mt  time. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Posey,  J. 
Qtilins  &  Leake,  for  plaintiff  an4  appellee.    Mc  Vea  &  Hwiter,  for 
defendant  and  appellant. 

Howell,  J.     This  case  presents  simply  questions  of  practice. 

R  W.  Estlin,  as  liquidator  of  the  firm  of  B.  W.  Estlin  A  Co.,  alleged 

to  he  composed  of  B.  W.  Estlin  and brought  suit  on  a  note  made 

in  favor  of  the  firm  by  the  defendant,  who  answered  by  a  general  denial, 
and  a  special  denial  of  the  capacity  of  the  plaintiff. 

An  amended  petition  was  filed,  (the  service  of  which  was  accepted,) 
setting  out  the  names  of  the  persons  composing ,  the  firm,  alleging  that 
it  had  been  dissolved,  but  no  one  had  been  specially  empowered  to  liqui- 
date its  affairs,  and  praying  that  they  be,  allowed  to  amend  the  original 
petition,  and  make  themselves  parties  plaintiffs,  and  for  judgment  in  their 
favor  for  the  amount  demanded  in  the  original  petition.  At  the  next 
term  of  the  court,  a  motion  was  made  by  defendant  to  strike  out  the 
amended  petition,  as  an  attempt  to  substitute  a  new  plaintiff  for  the 
original  one,  and  thereby  engraft  a  new  and  distinct  suit  on  the  former 
one,  which  was  overruled,  and  a  bill  reserved.  Some  twenty  days 
thereafter,  the  defendant  objected  to  going  to  trial  of  the  cause  without 
•  default  being  regularly  taken  on  plaintiff's  amended  petition.    The 
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objection  being  overruled,  the  defendant  excepted,  and  after  judgment 
against  him,  appealed. 

In  rapport  of  the  motion  to  strike  out,  counsel  rely  on  the  case  of 
Curacel  v.  Coition  2  M.  148,  in  which  the  substitution  of  another  name  for 
that  of  the  plaintiff  was  not  allowed,  on  the  ground  that  it  was  making  a 
new  petition,  and  consequently,  a  new  suit;  but  we  do  not  regard  the  pro- 
ceeding before  us  as  producing  such  effect  Here  the  suit  was  virtually 
for  the  benefit  of  the  firm,  for  which  one  of  the  members  was  assuming 
to  act,  and  in  favor  of  whom  the  note  sued  on  was  made  by  the  defendant) 
and  his  speoial  defence  required  only  that  the  members  of  the  firm 
should  be  properly  represented,  as  a  measure  for  his  own  protection. 
Betting  out  the  names  of  the  persons  composing  the  firm,  effected  this 
object  and  did  not,  in  auy  respect,  change  the  issue.  It  was  still  whether 
he  was  bound  on  the  obligation  sued  on.  We  think  the  ground  of  defen- 
dant's motion,  purely  technical,  and  that  the  amendment  was  in  further* 
anoe  of  justice,  and  therefore  allowable.  Amendments  may  be  made  after 
issue  joind,  and  where  one  of  the  parties  has  amended,  the  other  has  tiie 
right  of  answering  the  amendment;  but  it  must  be  done  immediately,  unless 
the  nature  of  the  amendment  requires  further  time.  G.  P.  Arts.  419,  421. 
Issue  being  joined  in  this  case  and  the  amendment  being  properly 
allowed  thereafter,  there  was  no  necessity  for  a  default  to  mtike  a  tacit 
issue.  When  an  amendment  is  once  allowed,  it  forms  a  part  of  the 
pleadings,  and  the  demand  is  precisely  what  it  would  have  been  bad  the 
original  and  amended  petition  been  filed  at  the  same  time.  Conceding 
to  the  members  of  the  firm,  the  right  to  become  parties,  carried  wilh  it 
the  right  to  trial  upon  the  iasues  made  up,  there  being  nothing  in  the 
nature  of  the  amendment  to  induce  the  court  to  grant  further  time  to 
answer,  which  however  was  not  asked.  And  hud  it  been,  there  was 
ample  time  to  do  so.  The  right  to  answer  to  au  amendment  does  not 
necessarily  imply  the  duty  on  the  part  of  the  psiitj  amending  u>  iu*ke  a 
tacit  issue  if  the  right  is  not  exercised. 

We  think  the  Court  did  not  err  iu  the  two  rulings. 

Judgment  affirmed. 

Ho.  1729.— Stats  op  Louisiana,  ex  rel.,  A.  Sarrat  k  Co.,  v.  Tke  Jtnxn 
of  the  Second  District  Coubt  of  New  Orleans. 

A  obtained  an  order  of  seizure  and  ealo  on  mortgaged  notes  wbioh  on  motion  of  B  w*t  net  aside  on  the 
ground  tbat  the  property  mortgaged  vu  inT«ntoried  at  ftuooeseion  property.  A  took  a  euapensne 
appeal  from  tbe  judgment  of  the  Court  making  the  rule  absolute.  The  Judge  of  the  ooort  after* 
wards  granted  an  order  of  aale  of  the  same  property,  on  applioation  of  the  executrix  to  pay  the  debts 
of  the  sooeeedon.  A  applies  to  the  Supreme  Court  for  a  writ  of  prohibition  agai  nst  the  Judge,  oa 
the  ground  *  hat  tbe  sale  of  the  property  oannot  be  affected  while  the  appeal  ts  pending :  J5T-W  .Tttat 
It  not  appearing  that  the  Judge  in  transoending  his  jurisdiction,  in  the  mortuary  proceedings,  nor 
is  betaking  any  steps  in  the  ease  in  whiob  he  granted  an  appeal  that  will  effect  toe  jorWdietito 
of  the  appellate  court,  the  writ  of  prohibition  will  not  be  granted. 

WRIT  OF  PROHIBITION. 
J,  W.  Thomas,  Judge  of  the  Second  District  Court  of  New  Orleans. 
G.  Schmidt,  for  A.  Sarrat  &  Co. 

Howell,  J.  The  relators,  being  the  holders  of  a  mortgage  note, 
signed  by  Mrs.  &  A.  Ashbridge,  obtained  from  the  Second  District 
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Court  of  New  Orleans  a  writ  of  seizure  and  sale  against  the  mortgaged 
property  as  belonging  to  her  in  a  suit  entitled  A.  8arrat  <&  Co,  v.  Mr§. 
&  A.  Askbrirfge,  making  the  allegation  in  their  petition  that  said  pro- 
perty had  been  inventoried  as  co mm  unity  property  in  the  succession  df 
D.  W.  Aahbridge,  the  deceased  husband  of  their  debtor;  whereupon, 
Mrs.  Ashbridge,  as  testamentary  executrix  of  the  last  will  of  P.  W. 
Aahbridge,  took  a  rale  to  set  aside  the  executory  proceedings,  on  the 
grounds  that  the  succession  of  D.  W.  Ashbridge  was  in  due  course  of 
administration,  and  it  is  illegal  to  proceed  by  executory  process  against 
succession  property;  which  rule  was  made  absolute,  and  plaintiffs  (defen- 
dants in  the  rule)  appealed,  giving  bond,  as  fixed  by  the  court,  in  the  sum 
of  $  160  in  favor  *>f  Mrs,  8.  A.  Ashbridge. 

Subsequently,  Mrs.  Ashbridge,  as  executrix,  obtained  an  order  in  the 
mortuary  proceedings,  for  the  sale,  by  an  auctioneer,  of  the  same  property1, 
to  pay  the  debts  of  the  succession  of  D.  W.  Ashbridge,  and  the  plaintiffs 
in  the  executory  proceedings  in  which  the  appeal  was  granted,  have 
applied  for  a  writ  of  prohibition  to  restrain  the  Judge,  the  executrix  and 
the  auctioneer  from  proceeding  with  the  said  sale. 

The  Judge  answers  that  the  petition  discloses  no  legal  ground  for  the 
writ,  because,  among  other  reasons,  a  suspeusive  appeal  from  the  judgment 
setting  aside  the  writ  of  seizure  and  sale  in  the  case  of  A.  Strrnl  &  Co., 
v.  Mrs,  8.  A.  AuMnHilge,  does  not  operate  in  law  as  a  suspension  of  nn 
order  of  sale  on  the  matter  of  the  succession  of  D.  W.  Ashbridge,  ami  th:  t 
no  suspensive  appeal  was  applied  for  or  obtained  by  the  relators.  We  con- 
sider the  first  position  taken  by  the  Judge  to  be  correct,  and  that  the 
relators  are  not  entitled  to  the  remedy  to  which  they  have  resorted.  The 
appeal  was  taken  in  a  suit  between  different  parties  from  those  in  the 
proceeding  in  which  the  order  complained  of  was  issued;  the  probability 
or  fact  that  the  rights  of  the  relators  may  be  affected  by  the  execution  of 
said  order,  will  not  authorize  the  writ  of  prohibition;  as  it  does  not 
appear  that  the  Judge  is  transcending  his  jurisdiction  in  the  said  mortu- 
ary proceedings,  or  is  taking  any  steps,  in  the  case  in  which  he  has 
granted  an  appeal,  which  will  affect  the  jurisdiction  of  the  appellate 
court. 

It  is  therefore  ordered  that  the  provisional  writ  issued  herein,  be  set 
aside,  and  the  application  of  relators  refused,  with  costs. 

No.  1160.— G.  W.  Looak  t7.  O.  G.  Wnrom  37g» 

49  1)81 | 
A  tf  At«m*nt  of  facts  made  by  the  Ju<Ue  a  quo,  must  he  filed  m  the  record  before  the  appeal  i*  gm»Ud, 
>  the  appeal  will  be  diamuiied. 


APPEAL  from  the  District  Court,  Parish  of  Terrebonne,  Gate*,  J. 
W.  Bill,  for  plaintiff  and  appellant     Belcher  dt  Beatlie,  for  defen- 
dant and  appellee.  / 

HowELii,  J.  A  motion  is  made  to  dismiss  the  appeal  in  this  case,  09 
several  grounds,  one  of  which  we  think  sufficient,  to -wit: 

Because  the  statement  of  facts  was  made  by  the  Judge  after  the  appeal 
hod  been  granted,  and  waft  too  late. 
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The  motion  for  an  appeal  w<ts  m  wie  and  granted  on  30th  November, 
1866,  and  the  appeal  bond  filed  on  the  Slat  December,  1866.  On  the  4th 
January  following  (1867)  the  Judge  wrote  out  a  statement  of  facta,  which 
wan  filed  on  7th  of  same  month. 

We  think  it  now  settled  that  the  statement  of  facts  should  be  made 
before  the  appeal  is  obtained,  after  which  the  case  is  no  longer  in  the 
possession  of  the  inferior  court    8  N.  S.  304;  3  L.  453;  16  L.  236. 

The  appeal  in  this  case  may  be  considered  taken  or  obtained  when 
the  bond  was  filed,  after  which  at  least  the  jurisdiction  of  the  lower 
court  was  divested. 

It  is  therefore  ordered  that  the  appeal  herein  be  dismissed,  at  the  costs 
of  appellant 
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1    '  Where  *  purchaser  of  real  estate  and  slaves,  executed  his  notes,  with  mortgajre  on  the  property  par- 

20      254?  chased  to  s«oore  their  pavment.  sell*  the  same  property  to  another  paity.  and  for  a  portion  or  the 

119       23  price  eti  palates  in  the  not  of  sale  that  me  third  perebaaer  assume*  toe  payment  of  taw  notes  and 

'  m  irtgage  flfen  by  him  for  the  property,  the  third  parohaeer,  not  haying  signed  the  note*,  is  pot. 

bound  by  the  law  merohant;  bat  is  only  boand  on  his  auatnpsit  of  the  notes,  and  he  may  plead 

all  the  equities  aaralnst^he  note*  which  the  maker  oaahL 

▲  purchaser  of  real  estate  and  slaves  may  avoid  the  oon  tract,  so  far  as  the  slaves  are  concerned,  by 

shown*  what  portion  of  tho  price  was  for  slave*:  it  having  been  judicially  determined  that  coa- 

traots  growing  out  of  the  relation  ot  slavery  have  no  longer  any  force  «r  effect   Bee  19  A.  Si. 

APPEAL  from  the  District  Court,  Parish  of  St  Charles,  Beauvais,  J. 
Johnson  <£  Denis,  and  BerauU  dk  Legendre>  for  plaintiffs  and  appel- 
lants.    A.  N.  Ogden,  for  defendants  and  appellees* 

HftfAtt,  O.  J.  A  motion  has  been  made  to  dismiss  the  appeal,  because 
the  District  Judge  has  not  made  the  appeal  by  his  order  of  appeal 
returnable  to  this  court  at  any  time. 

The  act  to  organize  the  Supreme  Court,  and  to  Ax  the  terms  thereof, 
approved  March  13th,  1866,  declares  that  no  appeal  to  the  Supreme  Court 
shall  be  dismissed  on  account  of  any  defect,  error  or  irregularity  of  the 
petition  or  order  of  appeal,  or  in  the  certificate  of  the  clerk  or  judge,  or 
in  the  citation  of  appeal  or  service  thereof,  or  because  the  appeal  was  not 
made  returnable  at  the  next  term  of  the  Supreme  Court,  whenever  it 
shall  not  appear  that  such  defect,  error  or  irregularity  is  imputed  to  the 
appellant;  but  in  all  cases;  the  Supreme  Court  shall  grant  a  reasonable 
time  to  correct  such  errors  or  irregularities. 

The  law  had  not  fixed  the  return-day  for  appeals  from  that  parish,  and 
we  think  that  the  Judge  should  have  fixed  the  day  on  which  the  appeal 
was  to  be  returned  to  this  court,  but  it  does  not  appear  that  this  irregu- 
larity of  the  order  of  appeal  is  imputable  to  the  appellants. 

The  motion  is  overruled,  and  it  is  decreed  that  the  appellants  have 
three  days  to  hare  this  irregularity  in  the  order  of  appeal  corrected. 

HowbiiL,  J.  This  suit  is  brought  to  recover  the  amount  of  several  pro- 
missory notes,  given  for  the  price  of  real  property,  and  to  enfnrrp  the 
mortgage  executed   to  secure   their  payment,  which  the   defendant* 


NEW  ORLEANS,  APRIL,  1868.  265 

■     - ...        .     ■        *m ■  .  *«  fc  ■'■ 

Broa  ▼•  Beonel. 

assumed  in  a  subsequent  purchase  of  the  same  property  from  the  makers 
of  the  notes.  The  defendaats  filed  an  exception  to  the  right  of  the 
plaintiff*,  who  are  separate  third  holders,  to  join  in  one  suit,  which  was 
properly  overrated*  there  not  being  inconsistent  demand*  cumulated  in 
one  action.  0.  P.  149.  They  then  answered,  admitting  the  purchase  of 
the  property  from  the  makers  of  the  notes,  and  the  assumption  of  the 
obligations  aa  set  forth  in  the  aot  of  sale,  bat  aver  that  the  consideration 
thereof  baa  failed  by  reason  of  the  emancipation  of  the  slaves  included' 
in  the  sale,  the  full  value  of  the  land  having  been  long  since  paid'  by 
them;  that  they  are  not  legally  bound  for  the  notes  sued  on;  that  the 
note  held  by  the  plaintiff,  Broa,  really  belongs  to  his  mother,  the  vendor' 
of  their  vendors,  and  there  being  no  p* ivity  of  contract  between  the 
other  plaintiffs  and  the  defendants,  the  latter  cannot  be  made  liable  oti 
the  notes  held  by  the  former,  because  of  said  failure  of  consideration. 
They  called  in  warranty  their  vendees  of  a  part  of  the  property.  Judg- 
ment was  rendered  in  favor  of  defendants,  and  plaintiffs  appealed. 

Pending  the  appeal,  one  of  the  defendants  and  the  warrantors  have 
gone  into  bankruptcy,  and  only  one  defendant,  the  Widow  Becnel,  is  now 
before  us. 

There  is  nothing  in  the  record  to  impugn  the  title  of  Seraphin  Brou, 
to  the  note  held  by  him. 

The  first  question  is,  whether  the  plea  of  failure  of  consideration  can. 
avail  as  against  the  plaintiffs,  who  are  innocent  third  holders,  without 
notice,  and  this  involves  the  inquiry  into  the  nature  of  the  obligation 
contracted  by  the  defendants. 

Not  having  put  their  names  to  the  notes  sued  on,  they  are  not  bound 
by  the  law  merchant,  but  solely  upon  their  assumpsit  of  the  notes  and 
mortgage  as  a  part  of  the  price  of  the  property,  of  which  they  became 
joint  owners,  and  their  obligation  for  its  value  or  price  was  oommensurajte 
therewith.  Solidarity  is  never  presumed,  and  there  is  nothing  in  the 
contract  which  fixes  upon  them  a  solidary  obligation.  Their  assuming, 
to  pay  in  the  place  and  stead  of  their  vendors,  who  are  bound  in  eolido  as 
makers  and  endorsers  of  the  notes,  does  not  make  them  liable  thereon  in 
the  same  manner.  They  are  to  pay  the  notes  instead  of  their  vendors, 
bat  nnder  the  obligation  assumed  by  them  aa  joint  owners  el  immovable 
property. 

It  follows,  we  think,  that  the  defendants,  not  being  bound  in,  telifa  as 
parties  to  the  notes  in  favor  of  plaintiffs,  but  as  puccha^ew  in  a  ooutraot 
of  sale,  the  plaintiffs  cannot  avail  themselves  of  the  exceptional  and 
favored  character  of  holders  of  mercantile  paper  as  against  the  dtfen- . 
d&nts,  who  only  owe  them  the  price  of  property,  of  a  part  «f  which  tupy 
say  they  have  been  dispossessed,  and  for  which  they  are  not  liable, 
because  contracts  for  such  property  cannot  be  enforced* 

"Whatever  may  be  the  rights  of  the  plaintiffs  against  the  parties  to,  the 
notes,  we  thiuU.  their  rights  against  the  defendants  grow  out  of  the  con- 
tract of  sale  between  the  latter,  and  their  vendors,  wkUh  contains  a  stipu- 
lation in  their  favor,  which  they  are  now  seeking  to  enforce.  But  in 
doing  this,  tliey  may  be  met  by  equities  on  the  part  of  those  who  made 
the  stipulation.  The  promise  to  pay  the  notes  was  a  promise  sub  ftvxio, 
a  promise  to  pay  eg  much  aa  part  of  the  price  of  a  ftaley  and  justly  subject 
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to  the  defences  incident  to  each  a  promise.  See  9  A.  195.  We  would  add 
that  a  mortgage,  not  being  negotiable,  is  subject  to  all  equities  between 
the  original  parties,  and  the  assignees  thereof  can  have  no  greater  rigbti 
than  the  mortgagee  himself.  8  R.  435.  14  A.  587.  This  does  not  con- 
flict with  the  pact  de  non  alienando.  The  equities  urged  do  not  arise  from 
any  act  of  the  mortgagors. 

We  conclude  that  Mrs.  Becnel  is  bound  personally  for  one-half  of  the 
notes  sued  on  /and  that  Bhe  can  oppose  to  the  plaintiffs  the  plea  of  failure 
of  consideration,  as  to  both  the  personal  and  real  obligation,  but  the  evi- 
dence does  not  show  the  relative  value  of  the  slaves  and  the  other  pro- 
perty sold;  and  we  think  justice  requires  the  remanding  of  the  cause  to 
ascnrtain  this  fact,  and  the  amount,  if  any,  for  which  she  is  liable,  fur 
property  other  than  slave  property. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  the  cause  remanded  to  the  lower  court,  to  be  proceeded  in  for  the  pur- 
pose of  ascertaining  the  relative  value  of  the  slaves,  and  the  other  property 
sold  to  defendants*  and  the  amount,  if  any,  for  which  defendant.  Mrs. 
B^enel,  is  liable,  for  property  other  thau  slave  property,  Cudts  of 
appeal  to  be  paid  by  Mrs.  BecneL 


No.  1581. — Augusts  Bi*oom  v.  Sabin  Martin. 

The  bnMwti  of  proof  I*  on  the  party  eoraplaintng  to  show  that  the  Jaisr*  of  *he  TOWrict  Owt 
f«-*uieU  an  ordur  of  s+tsure  and  sale,  without  bavin*  the  proper  evidence  b  fora  mm  Tn  •  pee* 
auuipuon  it.  that  the  Judge  had  the  proper  evidence  before  him  at  the  time  he  granted  the  order. 

APPEAL  from  the  District  Court,  Parish  of  Assumption,  Benuvau,  J. 
Wl  C.  Luton,  for  plaiutilf  and  appellee.     GeitiUe  &  WkiUingtoa,  for 
defendant  and  appellant 

Htman,  0.  J.  Defendant  executed  his  note  payable  to  his  own  order, 
winch  he  endorsed  in  blank  to  plaintiffs,  and  to  secure  its  payment  he 
gave  a  special  mortgage,  by  authentic  act,  on  a  tract  of  land. 

Plaintiff  obtained  from  the  Judge  an  order  of  seizure  and  sale,  whkh 
commanded  the  sheriff  to  seize  and' sell  the  land  to  pay  the  note. 

Prom  the  order  defendant  has  taken  an  appeal. 

Thirteen  days  after  the  order  was  granted  by  the  Judge  the  clerk  filed 
the  petition  and  order,  together  with  the  note,  and  a  copy  of  the  act  of 
mortgage;  and  defendant  contends  (which  is  the  only  ground  of  defence 
urged  by  him)  "  that  there  is  no  evidence  to  show  that  the  note,  which 
formed  a  part  of  the  basis  of  the  proceedings,  was  before  the  Judge  at 
the  time  he  granted  the  order."  It  is  to  be  presumed,  without  proof  to 
the  contrary,  that  the  Judge  granted  the  order  on  proper  evidence,  and 
that  he  had  the  note  before  him,  when  he  granted  it.    8  An.  Rep.,  p.  23. 

The  order  of  the  District  Judge  is  affirmed. 
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Mahan  v.  Steamer  O  It*  Branch. 

No.  1290. — T.   C.  Mahan  v.  Steamboat  Ouve  Branch,  Captain  and 

Owners. 

A  steamboat.  Ls  responsible  to  the  consignees  for  the  damage  oansed  to  freight,  by  falling  to  deliver  it 
at  the  time  specified  in  the  bill  of  lading.    The  amount  of  damages  mast  be  proved. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Follower,  J. 
Sullivan,  Billing*  &  Hughes,  for  plaintiff  and  appellant     Wm.  2T. 
Hunt,  for  defendants  and  appellees. 

Reporter. — The  evidence  in  this  case  shows  that  the  steamboat  Olive 
Brauoh  took  on  board  at  St.  Louis,  a  lot  of  apples  consigned  to  T.  G. 
Mrthtn,  at  New  Orleans,  and  gave  a  clear  bill  of  lading;  that  on  the  way 
to  New  Orleans  the  apples  were  landed,  and  after  several  days  delay 
reshipped  on  another  boat;  that  on  their  arrival  at  New  Orleans  they 
were  v*< ry  much  damaged,  and  nearly  valueless— caused  by  the  delay  in 
transportation.  The  price  of  good,  sound  apples  is  shown  to  be  810  50 
par  barrel.    The  damage  to  the  lot  of  apples  is  shown  to  be  5327. 

Hyman,  0.  J.  This  case  was  remanded  to  the  District  Court  for  new 
trial,  because  plaintiff  had  not  shown  that  the  apples,  for  which  damages 
are  claimed,  were  sold  at  their  value,  and  because  he  had  not  established 
satisfactorily  the  extent  of  his  damages.     18  An.  Rep.,  p.  107. 

On  the  new  trial,  no  additional  evidence  was  adduced,  but  such  as 
showed  that  the  apples  were  sold  at  their  value,  and  that  plaintiff  had 
sustained  a  certain  amount  of  damage. 

The  jury  and  District  Judge  disregarded  the  additional  evidence,  and 
gave  verdict  and  judgment  for  defendant 

It  Ls  impossible  to  account  for  the  procedure  of  the  Judge  and  jury,  as 
naither  the  knowledge,  nor  veracity  of  the  witness,  whose  evidence  shows 
that  the  apples  were  sold  for  their  value,  and  that  plaintiff  sustained  cer- 
tain damages,  is  questioned. 

It  is  satisfactorily  proved  that  the  apples  were  sold  at  their  full  value, 
and  that  plaintiff,  through  the  want  of  diligence  on  the  part  of  defen- 
dants, in  preserving  and  delivering  them,  lost  three  hundred  and  twenty- 
seven  dollars,  for  which  sum  he  should  have  had  judgment,  with  interest, 
as  claimed  by  him. 

It  is  decreed  that  the  verdiot  of  the  jury  be  set  aside,  and  that  the 
judgment  of  the  District  Court  be  annulled  and  reversed.  It  is  further 
decreed,  that  plaintiff  recover  of  defendants  the  sum  of  three  hundred 
and  twenty-seven  dollars,  with  legal  interest  thereon,  from  the  16th  day 
of  November,  1864,  till  paid,  and  the  costs  of  this  suit  in  both  courts,  and 
that  plaintiff's  privilege  in  the  steamboat  Olive  Branch,  to  secure  pay- 
ment of  his  claim,  be  recognized  and  enforced. 


Nos.  1227  &  1237.— John  Perkins,  Sr.,  v.  John  Perkins,  Jr. 

Where  an  appeal  has  been  taken  from  a  judgment  of  the  lower  court,  end  filed  in  the  Supreme 
Court  thereby  investing  tt»  Appellate  oourt  with  jurisdiction  over  the  ease,  the  sppeal  cannot 
be  withdrawn  without  theeonsentof  all  the  parties  to  the  record.  The  consent  of  the  parties, 
plaintiff  and  defendant,  will  not  bind  the  intenrenors. 

Where  aa  Intervention  has  been  filed  before  or  after  issue  joined,  time  most  be  allowed  to  cite  the 
part/  against  whom  it  is  directed,  and  the  same  delays  to  answer,  etc 
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APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar,  J. 
A.  K  <&  H.  2T.  Ogden,  for  executors.     (7.  BL  Conrad  &  San*,  for 
intervenor  and  appellant.     T.  P.  Farrar,  curator  ad  hoc. 

Ilslky,  J.  On  the  7th  day  of  April,  1887,  the  plaintiff,  John  Perkins, 
Sr.,  by  notarial  act  passed  in  the  city  of  New  Orleans,  made  to  his  son, 
John  Perkins,  Jr.,  a  donation  inter  vivos,  duly  accepted,  of  one  ol  ths 
largest  estates  in  Louisiana,  comprising  Ave  plantations,  slaves,  eta 

It  was  stipulated  in  the  act,  as  the  conditions  on  which  the  donation 
was  made: 

1.  That  the  donee  should  pay  to  his  father  annually,  and  on  the  first 
day  of  January,  the  sum  of  fifteen  thousand  dollcos. 

2.  That  he  should  pay  to  Mrs.  Ellen  M.  Perkins,  the  widow  of  the 
donor's  deceased  son,  William  Perkins,  twenty  thousand  dollars. 

3.  That  at  the  death  of  the  donor,  he  should  pay  to  the  grandchildren 
of  the  donor,  the  daughters  of  the  deceased's  son, William  Perkins,  three 
in  number,  the  sum  of  two  hundred  and  forty  thousand  dollars. 

John  Perkins,  Jr.,  under  this  act  of  donation,  went  into  possession  of 
the  large  estate  of  eighteen  thousand  acres  of  land,  etc.,  and  enjoyed  its 
revenues. 

He  complied  with  the  second  condition,  but  the  other  conditions 
remained  unfulfilled;  and  the  present  suit  was  instituted  against  the 
donee,  an  absentee,  to  whom  a  curator  ad  hoc  was  appointed  by  the  Court, 
to  revoke  the  donation. 

Afterwards,  some  of  the  creditors  of  John  Perkins,  Jr.,  institated 
attachment  suits  for  large  amounts. 

These  creditors  attempted,  but  were  not  allowed  by  the  Court  to  inter- 
vene in  the  present  suit,  the  Court  being  of  opinion  that  the  interventions 
would  retard  its  progress,  as  there  was  not  sufficient  time  to  hove  the 
petitions  of  intervention  served,  and  issue  joined  on  them. 

The  case  was  submitted  to  a  jury,  and  a  judgment  was  rendered  on 
their  verdict  in  favor  of  the  plaintiff  revoking  the  donation,  and  from 
this  judgment  the  curator  ad  hoc  and  the  creditors  have  appealed. 

In  this  court  the  defendant  appears  by  oounsel  and  attorney  in  fact, 
specially  appointed  by  him,  who  has  filed,  with  his  procuration,  a  paper, 
in  which  he  states,  that  the  defence  of  the  case  is  entirely  without  merits, 
and  he  acquiesces  in  the  demand  of  the  plaintiff  to  the  dismissal  of  toe 
appeal. 

This,  so  far  as  regards  the  appeal  taken  by  the  curator  ad  hoc*  he  is  at 
liberty  to  do;  but  the  appeal  taken  by  the  creditors,  whose  interventions 
were  rejected,  stands  upon  a  very  different  footing.  They,  as  appellants, 
regularly  in  court,  have  the  legal  right  to  prosecute  their  appeal,  and 
that  right  cannot  be  defeated  by  any  concert  of  action  between  the  ori- 
ginal parties  to  the  suit.     571,  C.  P. 

The  joint  motion  of  the  plaintiff  and  defendant,  to  dismiss  the  appeal, 
is  therefore  overruled. 

The  proceedings  in  this  case,  in  the  court  below,  stated  chronologically, 
were  as  follows:  The  petition,  in  the  revocatory  action,  was  filed  on  the 
13tb  December,  1865,  and  two  days  after  a  curator  nd  hoc  was  appointed 
tg  represent  the  absent  defendant    fie  was  served  with  process  on  the 
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2Ut  March  following,  but  no  issue  whatever  was  joined  by  him  until  the 
19th  November,  1866,  when  he  filed  an  answer.  Two  days  afterwards  the 
interventions  were  filed,  and  being  dismissed,  the  trial  took  place,  and  the 
judgment  thcreiu  was  rendered  on  the  24th  of  the  same  month. 

The  object  of  the  f  re  ti tors'  interventions,  in  the  snit,  was  to  prevent 
the  revocation  of  the  donation,  which  they  considered  a  fraudulent  and 
collusive  scheme  to  defeat  their  claims  against  the  donee. 

On  these  grounds  they  had  the  legal  right  to  intervene  in  the  snit, 
either  before  or  after  issue  joiued,  provided  the  interventions  did  not 
retard  the  principal  suit.     Bee  Art.  891,  C.  P. 

No  service  of  the  interventions  could  then  be  legally  made,  to  enable 
them  to  take  part  in  the  trial  which  took  place;  but,  otherwise,  they 
declared  their  readiness  to  go  to  trial. 

The  qnestion  submitted  to  us  by  bills  of  exception,  and  by  assignment 
of  errors,  is*  whether,  under  the  facts  and  circumstances  of  this  case,  the 
interventions  were  properly  shut  out. 

This  Court  has  already  had  occasion  to  interpret  Art  391  of  the  Code 
of  Practice,  and  the  construction  put  upon  it  is  not  the  strictly  literal 
one  adopted  by  the  Cou-t  below,  but  that  the  letter  of  the  law  may  bo 
disregarded  with  the  honest  intention  of  seeking  its  spirit;  and  the  Court 
says:  ••  The  construction  which  the  inferior  Judge  has  given  to  the  Art. 
391  of  the  Code  of  Practice,  is  Lord  Coke's  maledicia  interpretation  corrodil 
tiscera  testi." 

The  substance  of  the  decisions  in  16  La.  268  and  3  An.  331,  is,  that 
although  an  intervention,  filed  before  or  after  issue  joined,  cannot  retard 
the  principal  suit;  yet,  time  must  be  allowed  to  cite  the  party  against 
▼horn  it  is  directed,  and  the  same  delays  to  answer,  etc.  Quando  lex 
dtquid  alicui  concedit,  concedere  vtdetur  id  Bine  quo  res  ipsa  esse  non  potest. 

The  Judge  below  erred,  in  refusing  to  admit  the  creditors'  interven- 
tions. Art.  391,  O.  P.  And  the  judgment  rendered  by  him  must  be  set 
aside,  and  the  cause  remanded. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered 
that  the  interventions  of  the  creditors  of  John  Perkins,  Jr.,  the  appel- 
lants in  this  case,  in  the  case  of  John  Perkins,  Sr.,  v.  John  Perkins,  Jr., 
be  admitted  and  allowed,  and  that  the  case  be  remanded  to  the  District 
Court  for  that  purpose,  aud  for  further  proceeding  according  to  law.  It 
is  farther  ordered,  that  the  costs  of  appeal  be  paid  by  the  appellees* 

Labatjve,  J.,  recused. 

No.  1,000.  —John  M.  Qovtld  k  Co.  v.  Lothseaka  Mutual  Iksubakcb  Co. 

*asr«  »  shipper  contract*  with  an  insurance  company,  to  Insure  the  safe  transportation  of  a 
eu*D.  or  portion  thereof  acainet  marine  loea,  with  the  Word*  in  the  body  of  the  policy  "only 
Sfiinst  general  cuwnge  and  oWufe  tofa/fom."  the  under  write  re  are  only  bound  in  oaae  of  absolute 
destruction  or  total  low  of  the  goods  insured. 

*■*»  the  vessel  has  be  >n  etxanded.  and  the  earn  has  beep  wreofced  aad  sold  for  salvaffe.  the 
shippers  cannot  recover  the  insurance  from  the  underwriters,  under  the  oiasne  in  the  policy, 
"efeetoewf  tola/ low." 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
£  W.  Huntington,  for  plaintifls.    Race,  Foster  <t  E.  T.  Merrick,  for 
defendants. 
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Ilslet,  J.  The  plaintiffs  claim  in  this  action,  on  an  open  marine 
policy  of  insurance,  the  sum  of  two  thousand  three  hundred  and  thirty-nine 
dollars,  the  value  of  three  invoices  of  goods,  boots,  shoes  and  caps,  shipped 
by  them  at  New  York  on  the  first  August,  1856,  on  the  ship  Isaac  Alberton, 
bound  to  New  Orleans.  The  entry  of  the  risk  is  under  date  of  the  11th 
September,  1856,  and  it  is  only  against  general  average  and  absolute  toted 
loss. 

The  defendants  plead  the  general  issue,  and  they  set  up  specially  the 
character  of  the  loss,  which  they  aver  was  not  an  absolute  total  one. 

The  case  was  submitted  to  a  jury,  and  from  a  judgment  on  their  ver- 
dict in  favor  of  the  plaintiffs,  the  defendants  have  appealed. 

The  plaintiffs,  having  proved  the  insuranoe  of  their  goods  and  their 
value,  the  question  is  presented,  whether  there  was  an  absolute  total  loss 
of  the  goods.  If  this  is  shown,  the  defendants  are  bound,  bat  not  other- 
wise. 

The  Isaac  Alberton  sailed  from  New  York  for  New  Orleans  on  the  7th 
August,  1856,  and  about  the  end  of  the  same  month,  she  was  wrecked  on 
a  reef  about  twelve  or  fifteen  miles  from  Key  West  She  drifted  over  the 
reef,  and  sunk  in  four  or  five  fathoms  water,  the  whole  of  the  vessel 
being  submerged,  except  a  part  of  the  stern-raiL 

Nearly  all  the  oargo  was  saved  by  wreckers,  except  that  portion  of  it 
which  was  destroyed  or  floated  off  when  the  wreckers,  to  get  at  the 
freight,  blew  up  the  decks.  The  goods  saved  were  taken  to  Key  West, 
libelled  and  condemned  for  salvage  in  the  United  States  District  Court, 
in  that  place,  and  subsequently  sold,  yielding,  after  the  payment  of  costs, 
salvage,  etc.,  some  seven  hundred  and  fifty  dollars. 

Before  proceeding  to  examine  the  testimony  in  the  record,  we  must 
determine  the  meaning  of  the  words  in  the  policy,  "absolute  total  loss," 
whether  they  must  be  understood  in  their  natural  or  in  their  legal  sense. 
A  very  careful  examination  of  the  numerous  authorities,  which,  by  the 
industry  of  counsel  have  been  furnished  ^us,  we  are  satisfied  that  the 
underwriters  in  this  case  insured  only  against  the  complete  and  absolute 
destruction  of  the  thing  insured,  or  its  entire  physical  loss. 
,  In  Gueshin  v.  The  Columbian  Insuranoe  Co.,  the  insurance  w*s  upon 
goods  specified  in  the  margin,  being  b*ef,  butter,  soap,  candles,  apples  and 
potatoes,  and  the  policy  contained  the  following  written  clause:  "The 
assurers  of  this  policy  take  no  other  risk  than  general  average,  and  such 
total  loss  as  may  arise  by  the  absolute  destruction  of  the  property."  It 
appears  that  the  ship  being  stranded,  the  oargo  was  unladen  and  stored. 
A  part  of  the  cargo  was  afterwards  put  aboard  another  vessel,  and 
wrecked  and  lost  Part  of  the  cargo,  consisting  of  beef,  candles,  soap, 
apples  and  potatoes,  perishable  articles,  was  sold  at  Barnegat,  at  public 
auction,  and  the  residue  lost  or  stolen. 

The  Supreme  Court  said:  "  The  defendants  are  entitled  to  judgment 
There  is  neither  a  case  of  general  average,  nor  an  absolute  destruction  of 
the  property,  and  in  no  other  event  were  the  defendants  to  be  liable.  Theides 
that  for  each  item  or  article  of  the  cargo  which  was  totally  lost,  the  de- 
fendants are  liable,  is  not  well  four.  led.  The  insurance  wan  upon  so 
much  cargo  as  an  integral  subject.  In  the  French  policies  at  Marseilles, 
certain  perishable  articles  are  declared  free  of  average,  general  and  par- 
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tionlar,  which  means  that  the  underwriter  is  answerable  only  for  an  entire 
loss  of  the  subject  insured;  and  therefore,  where  a  part  of  a  cargo  of 
wheat  has  been  thrown  overboard  in  case  of  extremity,  the  insurer  has 
repeatedly  been  held  not  responsible.  1  Emery's,  0.  12,  i  45.  7  John- 
son's R.  527.  ; 

In  Murray  v.  Hatch,  6  Mass.  R.,  the  Court  says:  "The  memorandum 
is  a  restriction  to  some  purpose,  in  anrery  event  insured  against,  that  the 
insurer  is  in  no  case  liable,  unless  a  total  loss  be  proved. " 

In  Nicholson  v.  Columbian  Insurance  Co.,  3  Gain's  Rep.  110,  the  Supreme 
Court  of  New  York  use  this  language:  "  So  long  as  the  corn  physically 
existed,  there  could  not  be  a  total  loss.  Though  good  for  nothing,  the 
defendants  were  not  liable,  being  protected  by  the  clause  in  the  memo- 
randum/'   See  also  1  Johnson's  cases,  Wilson  v.  Smith,  3  Burro  wee,  1350. 

In  this  country,  the  above  rule  is  uniformly  recognised  by  the  oourts. 
There  must  be,  to  constitute  an  absolute  total  loss,  '*  a  destruction  of  the 
thing  in  specie."  1  Cain's,  196;  3  Cain's,  108;  1  John's  cases,  226;  3  ib, 
321;  14  ib,  138;  18  ib,  208;  4  N.  S.  640;  5  N.  S.  520;  1  Wheat.  219;  25 
Pick.  415;  2  Summer,  245;  7  How.  605;  and  in  Skinner  v.  Western  Mttrine 
Insurance  Company,  19  La.  274,  this  Court  held  that  so  long  as  the  mem- 
orandum articles  continue  to  be  of  any  value,  the  underwriters  are  not 
liable  for  a  total  loss. 

It  seems,  says  Phillips,  1  vol.  487,  that  "  although  suoh  articles  are  so 
damaged  as  to  be  rendered  absolutely  of  no  value,  still  if  they  remain  in 
specie,  if  they  so  subsist  that  they  may  still  be  properly  designated  by 
the  same  name,  the  underwriters  are  not  liable  for  the  loss."  And  Kent, 
voL  3,  295,  states  plainly  the  doctrine  recognized  by  our  oourts.  He 
says:  "Although  a  total  loss  may  exist  in  certain  cases,  when  the  voyage 
is  defeated,  yet  in  cases  of  perishable  articles,  within  the  memorandum, 
the  insurer  is  secure  against  all  damage  to  them,  whether  great  or  small, 
whether  it  defeats  the  voyage  or  only  diminishes  the  price  of  the  goods, 
unless  the  article  is  completely  and  entirely  destroyed,  so  as  no  longer 
physically  to  exist" 

These  authorities  refer,  it  is  true,  to  memorandum  articles;  but  a  for- 
tiori, the  principle  announoed  in  them,  becomes  more  applicable  where  a 
policy,  as  in  this  case,  apart  from  the  risk  of  general  average,  places  the 
insurer's  liability  solely  upon  the  event  of  an  absolute  total  loss,  and  this 
doctrine  is  not  shaken  by  the  authorities  relied  on  by  plaintiffs  in  14 
Conn.  60;  25  Ward.  618;  6  Cowan,  270;  and  19  An.  42.  The  plaintiff's 
position,  that  a  sale  for  salvage  is  an  absolute  total  loss,  cannot  be  main- 
tained either  upon  principle  or  authority. 

It  is  in  conflict  with  the  Queslain  case,  in  which  memorandum  articles 
were,  as  we  have  seen,  sold  at  Barnegat.  It  is  not  concordant  with  the 
case  of  Aramamendi  ei  al  v.  Lou.  Ins.  Co.,  2  La.  432,  in  which,  in  a  very 
elaborate  and  able  opinion,  rendered  by  Mr.  Justice  Porter,  as  the  organ 
of  the  court,  it  is  said:  "  A  preservation  of  the  thing  up  to  the  time  of 
its  arrival  at  an  intermediate  port  and  sale  there,  must  have  the  same 
effect  as  at  the  terminus  of  the  voyage,  unless  (in  the  most  favorable  point 
of  view,  in  which  the  law  can  be  considered  for  the  plaintiff)  it  is  shown 
the  cargo  could  not  have  been  carried  there  without  a  total  loss  being 
the  inevitable  consequence." 
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The  sale  of  insured  property  for  salvage  is  not  beyond  the  control  of 
the  owner  of  it  It  is  indeed  entirely  optional  with  him,  whether  he  will 
have  it  sold  or  not  It  is  laid  d  >wn  as  a  rule,  in  Benedict's  Admiralty 
Practice,  J  444,  p.  244,  ed.  1850,  that  "instead  of  a  sale,  the  Court  may, 
oa  the  application  oi  the  claimant,  under  an  appraisement  of  the  pro- 
perty to  be  made,  order  the  same  to  be  delivered  to  the  claimant,  on  his 
depositing  in  court  so  much  money  as  the  Court  shall  direct;  or  the  Court 
may  order  it  to  be  delivered  to  him,  on  his  giving  a  stipulation  with  sure- 
ties in  such  sum  as  the  Court  shall  direct  to  pay  the  money  awarded,  and 
abide  the  final  decree  rendered  by  the  Court,  if  any  appeal  be  taken. 
Orders  for  sale  or  delivery  may  be  taken  at  any  time,  as  well  in  vacation, 
as  in  term." 

Arnould,  p.  1004,  referred  to  by  the  plaintiffs,  shows,  as  we  think,  quite 
clearly,  that  salvage  cannot  be  considered  as  an  absolute  total  loss,  but  a 
mere  constructive  Iosb,  This  is  his  language:  "If  the  ship  founders  at 
sea,  or  goods  go  in  bulk  to  the  bottom  of  the  ocean,  so  as  to  leave  no 
assignable  chance  of  their  recovery;  this  4s  a  clear  oase  of  absolute  total 
loss.  If, .  on  the  other  hand,  they  are  merely  submerged  in  shallow  water, 
so  there  is  a  chance  of  getting  them  up  again,  though  at  a  cost  probably 
greater  than  their  value  when  recovered,  this  is  only  a  constructive  total 
loss,  and  the  insured  to  recover  the  whole  amount  of  insurance  must  give 
due  notice  of  an  abandonment. 

Having  disposed  of  the  question  of  law,  we  will  now  proceed  to  ascer- 
tain and  determine  whether  there  was,  in  point  of  fact,  an  absolute  total 
loss  of  the  plaintiffs*  goods  insured  by  the  defendant  This,  it  devolved 
oa  the. plaintiffs,  under  the  plea  of  the  general  issue,  to  prove. 

None  of  the  goods,  lost  or  destroyed  by  the  acts  of  the  wreckers,  are 
shown  to  have  belonged  to  the  plaintiffs.  The  remainder  of  the  cargo 
was.  cayed,  or  to  use  the  plaintiffs  language,  ''fished  up,"  and  among  the 
cargo  thus  saved  were  boxes  and  packages,  with  marks  upon  them. 

So  far  from  the  plain tiflV  goods  having  been  lost  or  destroyed  in  specie, 
there  is  a  strong  probability  that  they  were  saved.  Without  attaching 
too  much  significance  to  the  fact  that  the  plaintiffs  were  engaged  in  col* 
lectins,  and  did  collect  evidence  at  Key  West,  to  be  used  on  the  trial  of 
this  case,  no  light  is  shed  by  them  by  the  production  of  the  record  of  the 
case  in  admiralty  there,  as  to  the  true  state  of  the  case.  There  was  cer- 
tainly an  average  adjustment,  which  is  not  in  the  record,  upon  which  the 
plaintiffs  figured  as  sharers  of  the  proceeds  of  the  net  proceeds  of  the 
cargo  of  the  wrecked  ship,  and  to  recover  their  distribute  share  in  these 
proceeds,  the  plaintiffs  appointed  John  T.  Adams  their  special  agent 
By  the  subjoined  extract  of  their  letter  to  the  defendant,  written  in 
December,  1857,  it  may  be  weU  inferred  that  the  plaintiffs'  goods  were 
saved  in  specie.  They  say:  ''The  goods  were  an  actual  total  loss  to  us, 
so  far  as  they  were  of  use  to  us  in  our  business,  they  could  not  have  been 
sold  as  an  article  of  merchandise,  having  been  under  water  a  long  time, 
and  were  fished  up  from  a  depth  of  twenty  feet,  the  deck  of  the  wreck 
being  reported  such  to  that  depth.  It  is  well  known  that  the  articles 
composing  our  invoice,  when  so  completely  saturated  with  salt-water, 
never  dry  thoroughly;  the  salt  reappears,  whenever  the  atinosphese 
becomes  damp." 
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They  go  on  then  to  give  their  interpretation  of  the  words  absolute 
total  loss,  which  they  do  not  construe  to  mean  the  physical  detraction 
of  property  tuns  insured  against;  but,  as  in  their  own  case,  the  small 
per  oentage  realized  npon  the  amount  of  the  insurance.  ' 

Being  satisfied  that  the  plaintiffs  have  failed  to  make  otit  their  tardy 
suit,  which  was  only  brought  two  years  after  the  loss  of  the  ship,  it  is 
unnecessary  to  examine  the  defendant's  bill  of  exceptions,  nor  to  deter-' 
mine  whether  there  was  any  suppressio  vert  on  the  part  of  the  plaintiffs,  - 
when  insuring  their  goods  a  considerable  time  after  the  shipwreck. 

We  are  of  opinion  that  the  judgment  of  the  District  Court  should  be 
reversed. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  appealed  from  be  annulled,  avoided 
and  reversed;  and  proceeding  to  give  the  jndgment,  which,  under  the 
law  and  facts  of  the  case,  should  have  been  rendered  in  the  court  below. 
It  is  ordered,  adjudged  and  decreed,  that  judgment  be  and  it  is  hereby 
rendered  in  favor  of  the  defendant,  the  Louisiana  Mutual  Insurance  Co., ; 
and  against  the  plaintiffs,  J.  M.  Gould  t  Co.,  and  that  the  said  plaintiff* 
and  appellees  pay  the  costs  in  both  courts* 

P'titian  far  Rehearing,  by  plaintiffs.— The  plainti&s  solicit  a  rehearing 
on  the  following  grounds,  to- wit: 

1.  The  Court  erred  in  deciding  that  nearly  all  the  cargo  was  s»  ved  by 
wreckers. 

2.  It  erred  in  holding  that  absolute  total  loss  means  the  complete  and 
absolute  destruction  of  the  thing  insured,  or  its  entire  physical  loss;  and 
in  saying  that  this  rule  was  uniformly  recognized  by  the  courts  in  this 
country. 

3.  It  erred  in  applying  to  this  case  the  principle  applicable  to  memor- . 
andmn  articles. 

4.  The  plaintiffs  were  not  guilty  of  laches  as  charged  by  the  Court,  for ' 
not  intervening  in  the  suit  for  *ilva<re  at  Key  West,  as  they  were  not 
aware  of  the  existence  of  the  suit  until  long  after  its  termination. 

5.  After  the  plaintiffs  had  shown  the  destruction  of  the  ship,  and  nan- 
arrival  of  the  cargo  at  the  port  of  destination,  it  was  not  incumbent  upon  . 
them  under  the  general  issue,  to  show  the  total  loss  of  their  goods. 

6.  The  Court  erroneously  held  that  a  strong  probability  existed  that ' 
the  plaintiffs'  goods  were  saved.   Whether  they  or  any  part  of  thezn,  were  * 
or  were  not  saved,  was  a  question  of  fact  peculiarly  within  the  pr  mnce 
of  the  jury,  whose  verdict  negatives  the  idea  that  any  of  them  were  . 
saved. 

7.  The  Court  erred,  in  inferring  that  the  plaintiffs'  goods  were  saved  ' 
from  their  letter,  appointing  Adams  their  agent. 


Behearing  refused. 
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TIM  pMMMrfoo  of  negotiable  contmorolal  paper  terries  the  title  with  it  to  the  holder. 

The  pan*  who  takes  negotiable  paper  before  due,  for  a  valuable  consideration,  without  knowfed*e  of 

any  defect  of  title,  in  good  faith,  hold*  it  by  a  title  good  against  the  whole  world. 
The  harden  of  proof  Hee  on  the  person  who  assails  the  right  claimed  by  the  party  in  poeaeesionof 

a  pill  of  exohange  er  promissory  note  negotiable  in  form. 
A  mortgage,  executed  to  secure  the  payment  of  a  promissory  note,  bating  been  cancelled  and  erased 

fey  authority  of  tho  holder,  will  not  bo  revived  In  favor  of  a  subteqaent  holder  of  the  note. 
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APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thorn**,  J. 
Bidd  &  Lambert  and  Hunt  &  Denegre,  for  plaintiff  and  appellee. 
Ilt)r nor  <£  Benedict,  for  defendant  and  appellant. 

Howell,  J.  This  is  an  action  to  recover  the  amount  of  a  promissory 
note  made  to  the  order  of  and  endorsed  by  the  defendant,  and  to  enforce 
a  mortgage  executed  in  favor  of  one  A,  Siekman,  or  any  holder  to  secure 
its  payment;  the  defence  to  which  is,  that  said  note  was  paid  to  the 
mortgagee  and  bona  fide  holder,  who  delivered  the  same  to  the  defendant, 
after  which  it  was  lost  or  stolen,  and  upon  defendant's  affidavit  of  its  loss, 
the  said  mortgagee  caused  the  mortgage  to  be  erased  from  the  public 
records;  that  the  said  loss  and  payment  were  duly  advertised;  and  that 
the  said  note  came  thereafter  into  the  possession  of  the  plaintiff,  without 
consideration,  out  of  due  course  of  business,  and  under  circumstances 
depriving  him  of  the  legal  or  equitable  right  to  recover  upon  the  same. 
The  case  was  tried  before  a  jury,  who  rendered  a  verdict  in  favor  of 
plaiutiff,  from  a  judgment  on  which  the  defendant  has  appealed. 

In  the  case  of  Murray  v.  I*ardnert  2  Wallace  110,  the  Supreme  Court  of 
the  United  States  elaborately  reviewed  the  authorities  upon  the  rights 
and  liabilities  of  parties  to  commercial  paper,  and  educed  the  following 
propositions  as  settled  law: 

"  The  possession  of  such  paper  carries  the  title  with  it  to  the  holder. 
The  possession  and  title  are  one  and  inseparable" 

"  The  party  who  takes  it  before  due  for  a  valuable  consideration, 
-without  knowledge  of  any  defect  of  title,  and  in  good  faith,  holds  it  by  a 
title  valid  against  all  the  world. " 

"  Suspicion  of  defect  of  title  or  the  knowledge  of  circumstances  which 
would  excite  such  suspicion  in  the  mind  of  a  prudent  man,  or  gross 
negligence  on  the  part  of  the  taker,  at  the  time  of  the  transfer,  will  not 
defeat  his  title.  That  result  con  be  produced  only  by  bad  faith  on  his 
part. 

"  The  burden  of  proof  lies  on  the  person  who  assails  the  right  claimed 
by  the  party  in  possession. " 

In  this  case,  it  is  shown  that  on  the  21st  August,  1861,  the  defendant 
borrowed  of  one  A.  Siekman  a  sum  of  money,  and  gave  his  note  due  at 
odo  year,  secured  by  a  mortgage  in  favor  of  the  said  Siekman  or  any 
holder;  that  on  20th  September  following,  he  paid  the  note  in  presence 
of  a  witness  to  Siekman,  who  delivered  it  up  to  the  defendant,  and  on  the 
same  day  or  the  day  following,  the  two  applied  to  the  notary, 
before  whom  the  act  of  mortgage  had  been  executed,  to  have  it 
cancelled,  when  it  was  discovered  that  the  note  was  lost;  that  the  notary 
required  the  affidavit  of  the  maker  to  the  fact  of  the  loss;  advised  the 
advertisement  thereof,  and  upon  the  acknowledgment  of  Siekman  that,  as 
the  last  bona  fide  holder,  he  had  received  payment  of  the  note,  he  gave 
the  usual  certificate,  upon  which  the  recorder  of  mortgages  cancelled  the 
mortgage;  that  the  loss  was,  on  the  next  day,  (28th  September,)  and  two 
subsequent  occasions,  advertised  in  the  Now  Orleans  Bee;  that  in  Decem- 
ber following,  a  stranger  placed  the  note  in  the  hands  of  £.  Houillion,  on 
attorney-at-law,  to  be  discounted,  who  offered  it  to  the  plaintiff, 
and  the  two  ( Houillion  and  plaintiff)  applied  to  Joseph  Conn,  a  notary,  to 
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ascertain  if  the  mortgage  was  correct  or  not;  that  Cohn  expressed  the 
opinion  to  plaintiff  that  the  note  was  genuine;  that  at  the  request  of  plain- 
tiff he  called  at  the  office  of  the  former  notary,  (Ker)  examined  the  original 
act  of  mortgage,  satisfied  himself  that  it  was  the  first  mortgage  resting  on 
the  property  and  duly  recorded,  and  returned  the  note  to  Houillion  with 
said  information,  through  whom  the  plaintiff  purchased,  and  paid  a 
valuable  consideration  for  the  note  on  27th  December,  1861,  about  eight 
months  before  its  maturity,  there  being  no  evidence  that  the  advertise- 
ment of  fhe  loss  was  known  to  him. 

In  all  this  or  in  the  whole  evidence  in  the  record,  we  find  nothing  to 
show  bad  faith  or  want  of  good  faith  in  the  plaintiff.  The  circumstances 
at  the  time  of  the  transfer,  as  described  by  the  witnesses,  are  not  such  as 
to  defeat  his  title  to  the  note  or  deprive  him  of  the  right  to  recover  on 
the  same. 

According  to  the  doctrine  as  above  announced,  his  title  would  not  be 
defected  by  proof,  that  with  the  exercise  of  active  vigilance  he  might 
have  discovered  the  existence  of  the  facts  set  up  as  a  defence.  It  must 
be  shown  that  he  acted  iu  bad  faith;  that  he  had  knowledge  or  closed  his 
eyea  to  facts  or  circumstances,  which  would  carry  knowledge  of  a  defec- 
tive title.  2  Parsons  on  Bills,  272,  279;  20  Howard,  U.  S.  Rep.  843;  22 
Id.  96. 

On  the  evidence,  however,  before  us,  we  must  view  plaintiff  as  a  holder 
in  gcod  faith,  for  a  valuable  consideration  before  maturity,  and  that  it  is 
defendant's  misfortune  to  have  to  pay  twice.  To  relieve  the  latter  under 
the  circumstances  would  seriously  impair  the  negotiability  of  commercial 
paper.  There  is  reason  for  maintaining  the  liability  of  the  maker  of  a 
note  under  such  circumstances. 

It  is  possible  that  he  may,  after  payment  before  maturity,  reissue  the 
note,  and  the  public  are  not  required  to  be  on  their  guard  in  this 
respect,  until  after  maturity.  Mr.  Story,  in  his  work  on  Notes,  {  384,  says, 
"Although,  as  between  the  real  and  bona  fide  holder  and  the  maker,  the 
payment  whenever  and  however  made,  will  be  a  conclusive  discharge  from 
the  obligation  of  the  note;  yet,  as  to  third  persons,  it  may  be  far  otherwise; 
for  payment  means  payment  in  due  course,  and  not  by  anticipation.  If 
therefore,  the  maker  should  pay  a  promissory  note,  before  it  is  due,  to 
any  holder,  who  should  afterwards,  and  before  its  maturity,  endorse  or 
pass  the  same  to  any  subsequent  bona  fide  endorsee,  or  other  holder,  the 
latter  would  still  be  entitled  to  full  payment  thereof,  from  the  maker,  at 
its  maturity;  for  payment  of  the  note  before  it  becomes  due,  is  no  extin- 
guishment of  the  debt  as  to  such  persons,"  This  rule  applies  with  the 
same  force  and  justice  where  the  maker  loses  the  note,  for  he  could  guard 
against  such  contingency  by  erasing  his  name  or  otherwise  defacing  the 
note  as  soon  as  paid. 

But  the  qnestion  as  to  the  mortgage  rests  upon  a  different  principle. 
When,  as  is  shown,  the  note  was  paid  and  came  into  the  possession  of 
the  maker  and  mortgagor,  confusion  took  place,  and  the  subsequent  reis- 
sue of  the  note  could  not  revive  the  mortgage.  0.  0.  2214,  3252,  3374; 
4  B.  416.  A  mortgage  is  but  an  accessory  to  the  principal  obligation, 
the  extinction  of  which,  though  it  import  a  confession  of  judgment,  by 
prescription,  payment,  novation,  or  otherwise,  releases  the  mortgage. 
34 
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Mortgages,  not  being  negotiable,  are  not  subject  to  the  rales  of  the 
commercial  law  by  which  the  Tights  and  obligations  of  parties  to  commer- 
cial paper  are  fixed.  The  mortgage  in  this  instance,  having  been  can- 
celled by  the  consent  of  the  parties  having  the  right,  prior  to  the  reissue 
of  the  note,  so  far  as  shown,  was  not  revived  in  favor  of  the  subsequent 
holders  of  the  note. 

We  think  the  plaintiff  entitled  to  recover  on  the  note  under  the  law 
merchant,  bat  without  mortgage. 

It  is  therefore  ordered  that  the  judgment  appealed  from,  be  reversed, 
and  that  plaintiff,  Matthias  Doll,  recover  of  defendant,  John  Rizotti,  the 
sum  of  twelve  hundred  dollars,  with  eight  per  cent,  interest,  from  August 
24th,  1861,  till  paid,  five  dollars  cost  of  protest,  and  costs  of  suit  in  the 
lower  court;  costs  of  appeal  to  be  paid  by  plaintiff  and  appellee. 

Rehearing  refused. 

I  20    200 

ino  fi2i  No.  1282.— Gleason  &  MoMahus  v.  Thb  Shkbjtf  et  als. 

Where  a  creditor  ha*  eeqvJrad  a  privilege  on  movable  property,  bv  virtue  of  *  eeiaore  under  Ait.  TB 
of  the  Code  of  fraetioe.  it  cannot  be  defeated  by  tbe  subsequent  rendition  of  a  judgment  agaiaat 
the  debtor,  or  the  registry  »fter  the  aeiiare  of  another  lien.  Thi*  rale  doe*  not  apply,  where  tbe 
property  seised  ia  affected  in  advance,  with  a  special  privilege  or  pledge  in  favor  of  a  leaaor  up©* 
goods  on  hie  premises  at  the  time  aeisoree  are  ma/ie. 

In  a  oonfliot  for  the  prooeeda  of  aalee  of  property  fosmd  upon  leaaed  premie**,  any  legal  evideoea  ia 
admlesiblB  to  prove  the-  leeeor'e  claim  for  rent,  and.  whan  proved,  the  Men  attache*  regardles*  of 
the  action  of  other  creditors  againat  ibe  property  pledged. 

A  jndamatit  ia  prima  facto  evidenoo  againat  third  parti**,  unless  directly  atUekad  for  fraud  and 
collusion. 

A  judgment,  recognising  the  lessor**  privilege  on  property,  ia  defective,  if  H  doe*  not  fix  the  date  at 
which  the  privilege  attache*. 

Proof  of  occupation  alone  ia  inanfflcient  to  eaUbiUh  the  rotation  of  leaaor  and  leaaeev 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Po*yt  J. 
W.  F.  Kernan,  for  plaintiffs.  McVea  <&  Hunter  and  Fuqua  &  Ki&ourn, 
for  appellants. 

Ilslbt,  J.  Several  of  the  creditors  of  John  F.  McGinn  had  issued 
executions  in  the  judgments  which  they  had  respectively  obtained  against 
their  debtor,  and  in  virtue  thereof  the  sheriff,  on  the  4th  December,  I860, 
levied  on  a  stock  of  goods* 

Subsequently,  on  the  20th  March,  1861,  the  plaintifffe,  third  opponents, 
caused  to  be  stayed  in  the  sheriffs  hands  the  proceeds  of  John  F.  H* 
Ginn's  stock  of  goods,  out  of  which  they  claimed  to  be  paid  the  amount 
due  them,  say  six  hundred  and  ninetyhaeven  dollars,  for  which  they  held 
the  lessor's  pledge,  and  claimed  to  be  paid  therefrom  the  amount  due  them 
by  privilege  and  preference. 

After  trial  in  the  court  below,  the  claim  of  the  third  opponents  was 
sustained  according  to  the  prayer  of  the  petition,  and  the  balance,  if  any, 
of  the  proceeds  of  sale,  was  ordered  to  be  paid  to  the  seizing  creditors  in 
the  order  and  rank  of  their  seizures. 

From  this  judgment  the  defendants  have  appealed. 

A  very  careful  examination  of  the  record  satisnas  us  that  there  is  no 
error  in  tbe  judgment  of  the  District  Court. 

No  objection  seems  to  have  beei.  made  to  the  introduction,  as  evidence 
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on  the  trial,  of  the  opponent's  judgment  against  the  common  debtor, 
John  F.  McGinn,  by  which  their  privilege  was  recognized  on  the  goods 
seized,  by  virtue  of  the  several  fieri  f acuta  sned  out  by  the  defendants. 
Tli is  judgment,  sot  having  been  attacked  for  f rand  and  collusion,  is  prima 
facie  evidence  against  third  parties.  Jndson  v.  Connolly,  5  A.  401.  Fox 
v.  Fox,  4  A.  135.  17  La.  205.  15  La.  59.  Adams  v.  His  Creditors,  14  La. 
459.  And  there  is  no  evidenoe  in  the  record  to  disprove  the  validity  of 
the  opponents'  claim  and  privilege,  which  20  superior  to  those  of  the 
seizing  creditors. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  Rehearing,  by  appellants: — On  the  4th  December,  1860, 
the  appellants  levied  their  executions  on  the  stock  of  goods,  the  proceeds 
of  which  are  in  controversy.  Oa  that  day,  then,  they  acquired  a  privilege 
on  the  stock  of  goods  for  the  payment  of  their  judgments.  Code  of 
Practice,  Art.  722.  Even  the  bankruptcy  of  the  judgment-debtor,  if 
subsequently  declared,  could  not  defeat  this  privilege.  Campbell  v.  His 
Creditors,  3  Rob.  106. 

The  reudition  of  another  judgment  against  him,  or  the  registry  of 
another  lien  after  that  date,  could  not  defeat  it.  Antognini  v.  l%ailey,  11 
A  275.    Puyne  &  Harrison  v.  Raerdon,  10  A.  349. 

Tbe  appellants  then  had  a  special  privilege  fastened  on  these  goods 
from  and  after  the  4th  December,  1860. 

By  what  means  is  it  sought  to  oust  this  fixed  privilege?  Solely  by  a 
jpdgment  rendered  on  the  8th  February,  1861;  more  than  two  moLilis 
afterwards,  in  a  suit  brought  seventeen  days  previous  to  judgment,  or 
nearly  two  months  after  our  special  privilege  was  acquired  by  actual 
seizure  under  our  judgments — a  suit  to  which  we  were  entire  strangers — a 
suit  which  proceeded  in  hot  haste,  and  evidently  without  contestation,  if 
not  by  contrivance,  without  any  manner  of  notice  to  us,  then  known  to 
be  the  only  interested  parties;  and  a  judgment,  which  simply  recognized 
a  privilege  without  a  date  from  which  the  privilege  was  to  run. 

What  is  the  effect  of  this  judgment  rendered  in  a  suit  brought  so  long 
subsequent  to  tbe  acquisition  of  oar  special  privilege? 

If  it  were  res  judi&ita  as  to  us,  it  could  not  oust  our  privilege,  because 
it  does  not  antedate  it. 

But  it  is  not  res  judicata  as  to  us.  for  we  were  strangers  to  it.  The 
plaintiffs  avoided  making  ns  parties,  well  knowing  that  if  we  were  cited, 
no  such  judgment  could  be  obtained. 

As  to  us,  this  judgment  (introduced  in  evidence  simply)  only  proves 
rem  ipsam,  that  such  a  judgment  was  rendered  at  such  a  date.  The  pri- 
vilege recognized  by  it,  as  to  these  strangers  to  the  judgment,  can  only 
date  from  the  rendition  thereof,  and  can  in  no  view  affect  our  acknowl- 
edged lien  acquired  two  months  before.  It  cannot  retroact  to  divest  the 
already  vested  rights  pf  third  persons,  strangers  to  the  judgment  Its 
terojM  and  effect  cannot  be  enlarged  to  their  prejudice. 

We  are  told  it  Was  not  objected  to  as  evidence*  It  oonld  not  have  been 
objected  to,  for  it  was  admissible  to  prove  rem  ipswm,  and  that  was  all  it 
was  offered  for,  as  will  be  shown  presently.  This  Court  cannot  presume 
that  it  was  offered  for  illegal  purposes,  and  therefore  give  it  a  greater 
effect  than  the  law  ascribes  to  it,  viz:  the  effect  of  tits  judicata  as  to 
strangers,  which  is  boldly  claimed  for  it  in  so  many  words  in  the  plain- 
tifts'^rief.  "A  record,  or  other  paper,  which  is  legal  evidence  of  one 
fact  and  not  of  another,  is  never  presumed  to  have  been  offered  to  estab- 
lish what  by  law  it  could  not;  and  though  no  exception  be  taken  to  lae 
part  illegal,  the  exception  may  be  made  on  appeal."  Breedlove  v.  Turner, 
9  M.  380.     Lai  tig  ue  v.  Baldwin,  5  M.  496.    Amoat  v.  Rnssel,  IN.  S,  527. 

Moreover,  the  appellees  themselves,  by  their  subsequent  course  in 
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proving  up  their  case,  show  that  they  had  only  offered  the  judgment  to 
prove  rem  ipsam;  for  they  went  on  to  introduce  testimonial  proof  to 
establish  a  privilege  antedating  ours,  viz:  by  introdncing  A.  S.  Norwood, 
H.  Reinberg  and  A.  McKenna,  (Rec.  pp.  4  4)£)  to  show  a  contract  of 
lease  which  would  carry  a  lessor's  privilege  back  of  onr  seizure,  an  attempt 
in  which  they  utterly  failed.  For  they  only  proved  an  occupation  with- 
out any  contract  of  lease,  or  any  fixed  price  of  a  house  worth,  they  should 
think,  $10  or  812  per  month,  perhaps  more!  It  was  fully  decided,  iu 
Jordan  v.  Meade,  February  10th,  1867,  and  in  Eaughery  v.  Lee,  17  An.  p. 
22,  and  cases  there  cited,  that  no  lessor's  privilege  could  flow  from  such 
a  state  of  facts.  If  it  could,  a  large  part  of  the  pretended  claim  was  pre- 
scribed, although  prescription  was  specially  pleaded. 

On  Reheabing. 

Iuslet,  J.  This  case  is  before  us  on  a  rehearing,  and  it  is  urged  as 
the  ground  for  the  application,  that  the  seizing  creditors  of  John  F.  Mc- 
Ginn, having  by  virtue  of  Art  722,  0.  P.,  acquired  a  privilege  upon  his 
stock  of  goods  by  their  seizure  of  them,  their  lien  so  acquired  cannot  be 
defeated  by  the  subsequent  rendition  of  a  judgment  against  their  debtor, 
or  the  registry  after  the  seizure  of  another  lien. 

This  proposition,  as  a  general  rule,  cannot  be  questioned;  but  can 
it  be  made  applicable  to  a  case  where  property  is  affected,  in  advance, 
with  a  special  privilege  or  pledge,  in  favor  of  a  lessor  upon  goods  on  his 
premises,  at  the  time  seizures  by  creditors  of  the  lessee  are  made?  This 
question  carries  with  it  its  own  answer?  for,  if  it  were  otherwise,  the 
security  which  the  law  accords  to  a  lessor  could  at  any  time  be  defeated 
by  any  judgment-creditor  of  a  tenant  whose  seizure  was  made  first 

In  a  conflict  for  the  proceeds  of  sales  of  property,  found  upon  leased 
premises,  any  legal  evidence  suffices  to  prove  a  lessor's  claim  for  rent, 
and  this  proved,  the  special  privilege  attaches,  regardless  of  the  action 
of  other  creditors  against  the  property  pledged. 

In  our  first  decision  we  held,  and  properly,  that  judgments  are  prima 
facie  evidence  against  third  persons,  unless  they  are  directly  attacked  for 
fraud  and  collusion;  (1  La.  377.  8  La.  199.  17  La.  205;)  and  that  to  put 
the  party  offering,  to  the  proof  of  the  facts  upon  which  the  judgment 
was  rendered,  fraud  and  collusion  must  be  alleged.  8  La.  109.  14  La. 
454.     13  La.  176.    4  A.  136. 

On  the  trial  of  the  opposition,  made  by  the  plaintiffs,  the  record  of 
tb'ir  suit  was  in  evidence,  but  it  did  not  contain  the  evidence  upon 
whioh  judgment  in  their  favor  was  rendered  and  their  privilege  recog- 
nized. 

The  judgment  is  defective,  in  not  showing  at  what  date  the  lessor's 
privilege  attached,  nor  is  it  shown  by  other  evidence.  There  is  proof  of 
the  occupation  by  McGinn  of  the  plaintiffs'  premises,  at  the  time  of,  and 
and  previous  to,  the  defendants'  seizures;  but  no  contract ot  lease  is  shown, 
nor  any  fixed  price,  which  is  essential  to  such  a  contract,  as  we  held  in 
Haugherty  v.  Lee,  17  A.  22,  and  in  Jordan  v.  Meade,  19  A.  101. 

Upon  a  re-examination  of  the  testimony,  we  do  not  think  it  sufficient 
to  sustain  the  plain rinV  third  opposition.  We  are,  however,  satisfied 
that  the  debtor,  McGinn,  occupied  the  opponents'  building  previous  to 
and  when  the  goods  were  seized  by  the  defendants,  and  as  the  former 
evidently  attached  too  much  weight  to  their  judgment,  and  did  not  there* 
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lore  adduce  such  other  evidence  as  might,  and  probably  would  have 
shown  a  lease  and  pledge  in  their  favor,  we  will,  in  the  exercise  of  our 
discretion,  (Art  906,  C.  P.)  and  to  serve  the  purposes  of  justice,  remand 
the  case  to  the  court  below  for  a  new  trial. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed.  It  is  further  ordered 
that  the  case  be  remanded  for  a  new  trial,  and  further  proceedings 
according  to  law,  the  costs  of  appeal  to  be  paid  by  the  plaiutiifo  and 
appellees. 
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No.  1156.  —Mas.  Bazhjze  Shitf  et  als  v.  Mbs.  EmttjY  L.  Shiff. 

The  rale  U  well  settled,  that  a  tutor  can  do  no  act  affecting  the  rights  or  property  of  his  ward,  unl 

authorized  by  law.  and  in  the  manner  pointed  out. 
The  lav  does  not  authorise  the  tutor  to  bind  his  pupil  as  surety,  and  all  ebUcations  of  that  ehi 

ter  made  by  the  tutor  are  nnll  and  void. 
The  contract  of  suretyRhip.  made  by  the  surviving  widow  In  the  name  of  the  sucoeMion  of 

late  husband,  which  she  administers  in  her  capacity  oi  natural  tutrix  to  her  minor  child,  is  anil 

and  void. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
Clarke  <fc  Bayne  and  H.  M.  Spofford,  for  plaintiffs  and  appellants. 
JL  Hunt  and  P.  H.  Morgan,  for  defendant  and  appellee. 

Labatjye,  J.  We  think  it  is  necessary  to  give  a  substantial  extract  of 
the  petition,  in  order  to  show  the  cause  or  ground  of  action* 

The  petition  represents  that  on  the  29th  January,  1861,  by  notarial  act, 
the  defendant,  widow  of  Edward  Sniff,  deceased,  in  her  own  name  and 
behalf,  and  in  her  capacity  of  natural  tutrix  of  her  minor  child,  Edward 
Stuff,  the  only  issue  of  her  marriage  with  her  late  husband,  guaranteed 
the  payment  of  certain  notes  and  obligations,  mentioned  and  described 
in  an  account  annexed  to  said  act,  in  proportionable  payments,  during 
the  years,  1861,  1862,  1863,  1864  and  1865,  at  the  end  of  which  periods, 
all  said  notes  and  obligations,  and  the  interest  thereon,  should  become 
due  and  exigible  from  said  Mrs.  Sniff,  in  her  capacities  aforesaid;  and  by 
aaid  act  it  was  also  agreed,  that  your  petitioner,  Arthur  Shiff,  should 
receive  an  annual  salary  of  $4,000  per  year,  as  clerk  of  the  said  Mrs.  Shiff, 
until  the  final  payment  and  settlement  of  the  obligations  aforesaid,  all 
which  will  appear  by  said  act,  and  the  documents  annexed  for  reference 
and  part  hereof.  That  said  Mrs.  Shiff  has  failed  to  comply  with  her 
said  agreement  in  great  part,  having  only  paid  such  instalments  and 
interest  as  are  stated  in  the  document  "A,"  hereto  annexed;  that  peti* 
tioners  have  frequently  made  demand  of  the  defendant  for  the  payment 
of  said  instalments  as  stipulated  in  said  act,  but  that  she  has  utterly 
refused  to  recognize  the  validity  of  said  act. 

Petitioners  state  that  they  now  and  here  make  proffer  of  said  notes  and 
obligations  to  the  defendant,  upon  her  compliance  with  aaid  obligations 
in  said  act  assumed;  that  they  have  complied  with  all  their  obligations 
contained  in  said  act,  au<1  that  Arthur  Shiff  has  performed  his  duties  as 
clerk,  and  was  always  and  is  still  ready  to  do  his  duties  as  such,  and  that 


270  SUPEEME  COURT  OF  LOUISIANA, 

btaiff  t.  Shiff. 

he  has  received  his  salary  up  to  the  30th  November,  1862,  and  the  balance 
i»  htill  due. 

The  petition  concludes  by  praying,  that  the  said  defendant  be  decreed 
in  solido,  personally  and  as  tutor,  to  pay  the  amount  of  said  notes  and 
obligations,  with  interest,  subject  to  a  deduction  of  one-sixteenth  part, 
coming  to  Mrs.  Shiff,  as  representative  of  her  deceased  husband,  as  heir 
of  Shiff,  and  real  estate  sold,  and  also  to  pay  Arthur  Shiff  his  salary,  as 
clerk,  at  the  rate  of  $1,000  per  annum,  from  the  lit  November,  1862, 
until  the  final  settlement  of  the  claims  aforesaid,  with  interest,  from  the 
periods  when  said  salary  became  due. 

The  defendant  excepted  to  the  petition,  on  the  ground  that  plain  tins 
show  no  cause  of  action;  that  they  allege  that  the  obligation  sued  upon  is 
a  contract  of  suretyship,  and  that  should  that  be  the  case,  which  &  denied, 
she  would,  under  no  circumstances,  be  accountable  to  plaintiffs  until  the 
obligations  became  due,  and  remained  unpaid  by  the  principal  obligors, 
and  that  it  is  not  alleged  that  said  obligations  are  either  due  or  unpaid 
by  them;  that  the  allegations  in  the  petition  are  vague  and  uncertain, 
and  that  no  specific  demand  is  made  against  her,  and  she  cannot  frame 
her  answer  to  them. 

She  prays  to  be  hence  dismissed. 

The  Court  overruled  this  exception,  and  we  think  properly.  The  peti- 
tion charges,  that  it  was  agreed  that  the  amount  of  the  notes  should  be 
paid  proportionably  during  five  years,  and  that  at  the  end  of  which  all 
said  notes  and  interest  thereon  should  become  due  and  exigible  from 
said  Mrs.  Shiff,  in  her  capacities  aforesaid.  This  is  an  absolute  promise 
to  pay.  The  amount  is  sufficiently  certain  by  the  allegation,  that  the 
notes  sued  upon  are  described  in  an  account  annexed  to  the  act,  all  of 
which  will  appear  by  said  act,  and  the  documents  annexed  for  reference 
and  part  hereof. 

The  defendant,  answering  on  the  merits,  denied  that  she  ever  made  any 
contract  whatever  with  the  plaintiffs;  that  if  she  ever  made  any  contract, 
the  name  is  void,  because  the  amount  of  money  agreed  to  be  paid  to 
Arthur  Shiff  was  usurious  interest  in  disguise;  and  because  Arthur  Shiff 
has  not  complied  wi  h  the  terms  thereof;  that  said  contract,  if  any  was 
made,  which  she  denies,  is  null  and  void,  and  was  so  from  the  confection 
thereof,  because  there  was  no  consideration  for  the  same,  and  that  it  was 
without  a  cause. 

As  tutrix,  she  says  that  the  contract  was  null  and  void  for  the  reasons 
above  stated;  that  there  was  no  cause  or  consideration  for  such  a  contract, 
if  any  was  made,  which  she  denies;  she  avers  that  her  late  husband  was 
the  mandatary  of  the  plaintiffs;  that  as  such  he  invested  their  means; 
that  the  investments  which  he  made  of  their  funds  were  kept  separate, 
and  were  never  mixed  with  his  own;  she  avers  that  if  any  obligation  ever 
existed  between  her  late  husband  and  the  plaintiffs,  it  was  the  obligation 
of  principal  and  agent,  not  debtor  and  creditor,  and  that  at  the  time  of 
his  death,  nor  at  any  time  was  her  husband  in  any  manner  indebted  unto 
the  plaintiffs. 

She  alleges  that  the  alleged  contract  never  had  any  foundation  in  law; 
that  when  she  signed  it,  she  signed  it  as  natural  tutrix  of  her  minor  child, 
and  that  no  tutrix,  under  the  laws  of  Louisiana,  is  authorized  to  contract 
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any  obligation  on  the  part  of  her  ward,  or  to  become  the  surety  of  any 
person  or  persons;  that  her  duties  are  confined  to  the  administration  of 
the  property  of  her  ward,  and  not  to  the  creating  of  debts  against  him; 
and  that  this  she  is  not  entitled  to  do,  nnder  any  circumstances,  save  fur 
his  actual  support,  and  that  the  sanction  of  a  family  meeting,  and  the 
homologation  of  the  proceedings  thereof  by  the  Court,  can  give  no  force 
or  effect  to  a  contract,  which,  by  law,  she  was  prohibited  from  making. 

Upon  these  pleadings  the  parties  went  to  trial,  and  a  judgment  was 
rendered  in  favor  of  the  defendants,  and  the  plaintiffs  took  this  appeaL 

It  is  shown  by  the  petition,  that  Widow  Edward  Shiff  is  sought  to  be 
made  personally  liable  in  solido,  and  as  natural  tutrix  of  her  minor  child, 
for  the  whole  amount  claimed  and  represented  by  the  notes  sued  upon. 
The  causa  of  action  is  said  to  be  founded  upon,  and  the  liability  of  the 
defendant  in  his  said  capacities,  to  result  from  an  act  passed  between 
these  parties,  before  Theodore  Guyol,  Notary  Public,  on  the  29th  Janu- 
ary, 1861.  In  that  act  Arthur  Shiff,  one  of  the  plaintiffs,  acted  for 
himself,  and  as  agent  of  all  his  co-plaintiffs.  The  first  appearance  is  by 
the  defendant,  and  the  notary  states: 

"  Personally  came  and  appeared  Mrs.  Emily  L.  Andrews,  widow  of  the 
late  Edward  Shifty  deceased,  of  this  city,  and  herein  acting  in  her  own 
name  and  behalf,  as  well  as  in  her  capacity  of  natural  tutrix  of  her  minor 
child,  named  Edward  Shiff,  the  only  issue  of  her  marriage  with  her  said 
late  husband." 

After  naming  the  plaintiffs,  the  act  states  that  the  appearers  declared 
that  the  said  late  Edward  Shiff,  in  his  lifetime,  acted  as  the  agent  and 
attorney  in  fact  of  the  said  Arthur  Shiff,  and  his  several  constituents,  and 
as  such  received  for  their  account,  by  way  of  investments  of  their  funds, 
sundry  promissory  notes  and  obligations,  for  the  payment  of  money 
executed  by  planters  doing  business  with  said  Edward  Shiff;  and  it  is 
further  declared  that,  whereas  said  notes  and  obligations  have  been 
delivered  np  by  the  succession  of  the  said  Edward  Shiff  to  the  said 
Arthur  Shiff,  in  his  above  capacities,  a  detailed  account  of  which  notes 
and  obligations  is  hereunto  annexed  and  made  a  part  of  this  act 

Now  the  said  appearers  have  agreed  and  contracted,  as  follows,  to-wit? 
"  The  said  Mrs,  Shiff  hereby,  in  the  name  of  the  succession  of  her  late  hus- 
band, guarantees  the  payment  of  the  notes  and  obligations  described  in 
the  annexed  account,  in  the  manner  and  at  the  periods  following,  to-wit: 
(Here  are  the  proportionable  payments  which  were  to  be  made  in  1861, 
1862,  1863,  1864  and  1865.) 

It  is  further  declared  in  the  act: 

That  in  consideration  of  said  guarantee  and  mode  of  payment,  the 
said  Arthur  Shiff  bind?  himself  and  his  constituents  not  to  enforce  the 
said  guarantee  beyond  the  proportions  specified,  nor  in  any  case  exact 
payment  from  any  of  the  planters,  whose  notes  are  the  subject  of  this  act, 
without  the  previous  assent  in  writing  of  the  representatives  of  the  succession  of 
the  said  Edward  Shiff,  deceased.  He  further  binds  himself  and  his  con- 
stituents not  to  part  with  the  said  notes,  but  to  hold  the  same  until  th<» 
full  payment  thereof,  and  upon  the  payment  of  the  same,  or  any  of  them, 
to  subrogate  the  succession  of  the  said  late  £ducard  Shiff,  to  all  the  rights, 
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claims,  privileges  and  mortgages  accessory  thereto,  and  to  deliver  the 
said  notes  on- payment  to  said  succession. 

It  was  further  stipulated,  that  the  said  succession  should  have  the  right 
to  pay  in  anticipation  of  the  term  fixed,  all  or  any  of  the  said  notes,  it 
being  the  intention  and  desire  of  the  representatives  of  Ute  said  suxessum 
to  be  relieved  from  the  guarantee  aforesaid  as  speedily  as  possible. 

It  was  also  agreed,  that  said  Arthur  Shift  or  Lis  constituents,  ehonli 
not,  daring  the  said  guarantee,  induee  any  of  the  planters  doing  business 
with  the  late  firm  of  Edward  Shiff  &  Co.,  to  discontinue  their  business 
either  with  the  succession  or  with  the  new  firm  to  be  established  for 
liquidating  the  affairs  of  the  said  succession,  which  said  new  firm  should 
take  no  new  business  with  other  planters  than  those  doing  business  with 
the  said  succession;  but  should  limit  its  business  solely  to  the  liquidation 
of  the  affairs  of  said  succession  in  the  shortest  delay. 

It  was  further  agreed,  that  in  consideration  of  the  promises,  and  the 
advantage  to  the  succession  arising  from  the  funds  of  plaintiffs,  being 
left  with  the  said  succession,  the  said  Arthur  Shiff  was  to  be  engaged  at 
olerk  in  the  new  firm  as  long  as  the  debt  due  to  the  plaintiffs  by  the 
planters  remained  unpaid,  at  a  salary  of  $4,000  a  year,  until  one-half  of 
said  debt  was  paid,  and  thereafter  a  salary  of  $3,000  a  year,  until  Ike 
remainder  was  paid." 

Subsequently,  in  February  following,  this  act  was  made,  acted  on, 
ratified  and  approved  by  a  family  meeting  and  the  Judge,  as  a  compro- 
mise. 

Between  the  defendant  and  her  deceased  husband,  there  existed  no 
matrimonial  community,  they  being  separated  in  property  by  their  mar* 
xiage  contract;  therefore,  the  whole  commercial  assets  and  effects  as  weU 
as  the  debts  and  charges,  were  of  the  estate  proper  of  said  deceased. 

We  are  going  to  examine  the  various  grounds  upon  which  this  case 
turns: 

1.  The  first  position  taken  in  argument,  but  not  as  a  cause  of  action, 
for  no  such  allegation  is  made  in  the  petition  or  in  the  notarial  act,  pasted 
on  the  29th  January,  1661,  is,  that  Edward  Shiff,  up  to  the  time  of  his 
death,  had  been  plaintiffs'  agent  for  many  years,  and  having  in  his  hands 
and  under  his  control  for  them,  hundreds  of  thousands  of  dollars,  which 
he  placed  at  interest  among  his  customers,  whose  crops  he  was  selling; 
became  responsible  towards  plaintiffs  for  such  loans,  and  that  his  estate 
is  bound  for  the  same,  and  that  this  made  the  validity  of  the  notarial  act 

Plaintiffs'  counsel  state  in  their  brief: 

"We  presume  that  it  will  not  be  contended  that  the  agreement  sued 
upon  is  valid,  if  at  the  time  of  his  death  Edward  Shiff  was  liable  to  the 
plaintiffs  for  the  obligations  referred  to  therein.  We,  therefore,  in  the 
first  place,  propose  to  demonstrate  that  liability." 

Little  further,  upon  this  same  point,  they  observe: 

"  That  Edward  Shiff  himself  knew  that  he  was  personally  responsible 
t"  his  relations  for  the  paper  transferred  to  them,  executed  by  his  plan- 
ters, we  think  is  equally  demonstrable." 

The  facts  upon  which  plaintiffs  rely  to  fix  this  liability  and  responsibil- 
ity of  E.  Shiff',  are  that  the  notes  referred  to  in  the  agreement  were  given 
by  planters  doing  business  with  the  house  of  Shiff;  that  the  mortgages, 
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given  to  secure  their  payment  were  executed  in  favor  of  said  house,  and 
represented  loans  made  by  said  firm  to  their  customers,  many  of  whom 
bound  themselves  in  the  act  of  mortgage  to  send  their  crops  to  Sniff; 
that  the  paper  was  all  passed  through  the  books  of  the  house  to  the  debit 
of  the  note  account  of  the  respective  planters,  and  to  the  credit  of  bills 
payable,  showing  they  were  the  property  of  the  house,  and  that  E.  Shift* 
charged  a  commission  to  planters  as  endorser  of  some  of  said  notes, 
which  figured  to  the  credit  of  bills  payable  in  the  journal  and  ledger. 

We  must  test  this  liability  of  Sniff,  in  the  same  manner  as  if  the  suit 
were  now  brought  against  the  estate  upon  that  ground.  The  rule  is,  that 
a  plaintiff  munt  make  out  a  clear  case  to  recover.  From  the  above  facts 
and  circumstances,  and  the  relation  of  the  parties,  we  must  say  that  we 
are  of  opinion  that  plaintiffs  have  failed  to  show  (or  demonstrate)  that 
Edward  Sniff  became  responsible  for  the  notes  in  questions,  and  that  the 
act  called  compromise  can  derive  no  force  and  no  vitality  from  that  source. 

The  money  was  given  by  plaintiffs  to  Sniff,  as  their  agent,  to  be  loaned 
out  at  interest.  What  difference  did  it  make  whether  Sniff  loaned  it  to 
his  customers  or  others?  If  anything,  it  was  to  their  advantage.  For 
Sniff,  receiving  the  crops  of  his  planters,  had  a  better  opportunity  to 
receive  payment.  His  taking  mortgages  in  his  own  name  did  not  make 
him  the  owner  of  the  notes,  which,  being  delivered  to  his  principals, 
carried  the  mortgage  with  them.  His  charging  the  notes  in  his  books  as 
his  property,  did  not  make  Sniff  the  owner  as  between  htm  and  his  prin- 
cipal*; but  he  was  owner  as  regarded  his  customers,  who  knew  no  ono 
but  him  as  their  creditor.  His  charging  commission  to  his  customers,  as 
endorser  of  such  notes,  did  not  make  him  liable  as  such  towards  his  prin- 
cipal, when  in  fact  he  had  not  endorsed;  this  charge  was  a  matter  between 
him  and  his  customers,  who  could  well  object  to  pay  such  a  charge;  but 
the  question  is,  did  he  endorse  the  notes?    No  such  thing  is  pretended. 

There  can  be  no  responsibility  attached  to  Edward  Shiff  in  this  case, 
unless  it  arise  from  his  acts  of  agency  or  from  a  contract  of  suretyship. 
In  the  first  case,  he  is  not  charged  in  the  petition  or  in  the  act  called 
compromise,  with  non-performance  of  his  duty,  or  with  fault  or  neglect. 
And  on  the  29th  January,  1861,  the  defendant,  Widow  Shiff,  acting  as 
tutrix  of  her  ohild,  rendered  an  account  of  the  agency  of  her  deceased 
husband  to  the  plaintiffs,  and  delivered  over  to  them  the  notes  and  obli- 
gations sued  upon,  and  they  received  them  without  any  reservation  of 
recourse  against  the  estate  for  maladministration  or  otherwise.  There- 
fore no  liability  is  shown  on  the  estate  upon  that  score  in  support  and  as  a 
motive  of  the  notarial  act  sued  upon.  In  the  second  case,  it  is  contended 
that  E.  Shiff,  having  charged  a  commission  to  the  planters,  became  guar- 
antee for  the  notes  when  he  negotiated  them.  This  is  nothing  more  nor 
less  than  a  suretyship  under  our  Civil  Code. 

"Art.  3004.  Suretyship  is  an  accessory  promise  by  which  a  person 
binds  himself  for  another  already  bound,  and  agrees  with  the  creditor  to 
satisfy  the  obligation,  if  the  debtor  does  not." 

Then  the  agreement  to  become  surety  is  a  contract  requiring  the  con- 
sent of  two  parties— the  creditor  and  the  surety. 

Here,  £.  Shiff  asted  as  agent,  in  negotiating  the  notes;  how  could  he 
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have  stipulated  from  himself  individually,  a  promise  to  become  surety  for 
the  debtors  of  the  notes?  It  was  a  thing  legally  impossible.  There 
oould  not  have  been  that  concurrence  of  two  miuds  essential  to  the  con- 
tract 6  L.  407,  2  K.  556.  Therefore  there  was  no  suretyship  on  the 
part  of  Sniff,  and  the  act  called  compromise  has  nothing  here  to  stand 
upon. 

2.  The  next  question  is,  as  regards  the  liability  of  the  minor,  and  the 
succession  of  £.  Sniff  to  pay  the  notes  sued  upon  according  to  the  stip- 
ulations contained  in  the  notarial  act  of  the  20th  January,  1861.  It  is 
necessary  to  determine  first  the  nature  of  this  notarial  act,  and  whether 
it  contains  a  transaction  or  compromise  or  a  suretyship  on  the  part  of  the 
succession  and  the  minor. 

"  A  transaction  or  compromise  is  an  agreement  between  two  or  more 
persons,  who,  for  preventing  or  putting  an  end  to  a  law  suit,  adjust  their 
differences  by  mutual  consent,  in  the  manner  which  they  agree  on.  G.  C 
Art.  3038, 

In  this  act  there  is  nothing  said  about  a  suit  being  pending,  or  to  be 
brought,  or  difference,  or  difficulty  existing  between  the.  parties.  This 
act  on  its  face,  4oes  not  purport  to  be  a  transaction  or  a  compromise;  it 
simply  states,  as  we  have  related  above,  that  said  Edward  Sniff,  in  his 
lifetime,  acte4  as  the  agent  of  plaintiffs,  and,  as  such,  received  for  their 
account,  by  way  of  investments  of  their  funds,  sundry  promissory  notes 
and  obligations  for  the  payment  of  money,  executed  by  planters  doing 
business  with  said  Sniff,  an,d  that,  whereas  said  notes  and  obligations  have 
Veen  delivered  up  by  the  succession  of  the  said  Edward  Sniff  to  said 
plaintiffs,  a  detailed  account  of  which  notes  and  obligations  is  hereunto 
annexed. 

Now  the  said  appearers  have  agreed  and  contracted  as  follows,  to-wit: 

The  said  ItyLrs.  Sbtf  hereby,  in  the  nqm*  of  (fo  succession  of  ker  hk 
husband,  guarantees  the  payment  of  the,  note*  and  obligations  described 
in  the  annexed  account,  in  the  manner  and  at  the  periods  following: .... 

It  is  not  pretended  in  said  act,  that  the  succession  of  Edward  Shut 
could  or  might  have  been  n*ade  liable  for  the  payment  of  those  notes, 
and  that  there  was  a  contest  about  it;  these  are  simple  notes  due  by  thir4 
persons  to  the  plaintiffs,  and  with,  whioh  the  succession  of  Edward  Shut 
has  nothing  to  do,  and  there  is,  nothing  to  give  the  denomination  of  am» 
promise  to  this  act,  which  is  substantially  an  act  of  suretyship  in  regard 
to  those  notes,  and  nothing  else. 

The  name  of  compromise,,  given  to  this  act  in  the  proceedings  before 
^he  family  meeting  and  the  Judge,  cannot  make  it  so  in  law,  when*  accord- 
ing to  Merlin,,  its  substance  shows  it  to  be  something  else,  to-wit:  an  aot 
of  suretyship.  The  distinction  here  is  important,  for  if  it  had  been  a 
compromise  carried  out  according  to  law,  the  minor  and,  as  a  ooneequenoe, 
the  succession,  might  have  been  bound.    C.  C  Art  3068. 

3.  We  now  come  to  the  question  of  auxetfes  of  Jjfrs.  Edward  Sniff  and 
the  succession  of  E.  Shiff,  in  regard  to  the  payment  of  said  notes  and 
obligations,  and  whether  Mrs.  Shiff  contracted  w  both  capacities,  as 
tutrix  and  in  her  own  name,  or  in  one  capacity  alone;  this  neoeeauily 
involves  a  question  of  interpretation  or  oojnefcrgptiajL  9$  the  said  notarial 
aot 
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From  the  whole  context  of  the  said  act,  we  are  of  opinion  that  Widow 
Edward  Shiff  acted  as  natural  tutrix,  and  in  the  name  of  the  succession, 
in  guaranteeing  the  payment  of  said  notes  and  obligations,  and  not  in  her 
individual  capacity;  it  is  true,  that  the  act  commences  by  declaring  that 
she  ap|>ears  in  her  own  name  and  as  natural  tutrix;  but  the  clause  of 
guarantee  is  restricted  to  the  succession,  thus: 

"  The  said  Mrs.  Shiff  hereby,  in  the  name  of  the  succession  of  her  late 
husband*  guarantees  the  payment  of  the  notes  and  obligations." 

If,  therefore,  she  guaranteed  those  notes  in  that  name,  she  did  not  do 
so  in  any  other  name.  Inclusio  unites  est  exdusio  alter i us,  and  all  the  sub- 
sequent clauses  relating  to  said  notes,  carry  out  the  idea  that  the  estate 
was  intended  as  a  guarantee,  and  no  one  else. 

In  the  next  following  olause,  thus; 

"The  plaintiffs  bound"  themselves  not  to  enforce  the  said  guarantee 
beyond  the  proportions  specified,  nor  in  any  case  exact  payment  from 
any  of  the  planters,  whose  notes  are  thft  subject  of  this  act,  without  the 
previous  assent  in  writing  of  the  representatives  of  the  succession  of  the  said 
Edward  Shiff,  deceased." 

'On  the  payment  of  said  notes,  or  any  of  them,  plaintiffs  bound  them- 
selves to  subrogate  the  succession  of  the  said  fylvmrd  Shiff,  to  all  the  rights, 
claims,  privileges  and  mortgages  accessory  thereto,  and  to  deliver  the 
said  notes  on  payment  to  said  succession." 

It  was  also  stipulated  in  the  act,  that  the  succession  (not  Mrs.  Shiff) 
should  have  the  right  to  pay  in  anticipation  said  notes,  it  being  the 
intention  and  desire  of  the  representatives  (not  of  Mrs,  Shiff)  of  the  said 
succession,  to  be  relieved  from  the  said  guarantee  as  speedily  as  possible; 
then  it  was  in  contemplation  of  the  parties  that  the  succession  was  the 
guarantor. 

Throughout,  the  succession  is  considered  as  the  surety;  the  payment 
of  the  notes  would  not  be  required  by  plaintiffs  previous  to  certain 
periods,  without  the  written  consent  of  its  representatives  (not  of  Mrs. 
ShiTs.) 

On  payment  of  the  notes  the  succession  was  to  be  subrogated,  (and  not 
Mrs.  E.  Shiff)  and  the  notes  were  to  be  delivered  to  the  succession  (and 
not  to  Mrs.  Shiff.)  Mrs.  Shiff  was  not  thought  of,  and  looked  to  per- 
tonally;  the  succession  was  in  view  all  the  time,  in  relation  to  these  notes. 

Having  determined  that  Mrs.  Shiff,  in  guaranteeing  the  payment  of 
said  notes,  acted  in  the  name  of  the  succession,  and  as  natural  tutrix  of 
her  minor  child,  the  next  question  arises:  are  the  minor  and  the  succes- 
sion bound  by  such  a  guarantee,  admitting  that  the  tutrix  was  authorized 
by  family  meeting  and  the  Judge  to  do  so? 

The  general  rule  is,  that  a  tutor  can  do  nothing  affecting  his  ward's 
property  or  rights  unless  authorized  by  law,  and  in  the  manner  pointed 
out 

We  know  of  no  law  authorizing  a  tutor  to  bind  his  pupil  as  surety;  and 
We  have  been  referred  to  none. 

This  act  of  suretyship  is  a  mere  nullity,  and  can  have  no  effect  either 
against  the  minor  or  against  the  succession  of  Edward  Shiff,  and  Mrs. 
Shiff  did  not  bind  herself  personally. 
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As  to  the  claim  of  Arthur  Shiff,  for  services  rendered  as  clerk,  we  an 
of  opinion  that  he  has  failed  to  make  oat  a  clear  case. 

Upon  the  whole,  we  are  of  opinion  that  oar  learned  brother  below,  has 
made  a  proper  application  of  the  law  to  the  facts  of  the  case. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  affirmed,  with  costs. 

No.  1692.— Mbs.  E.  S.  Dunn  v.  David  Pipes,  Sb., 

A  consent  judgment  is  binding  between  the  parties,  and  baa  the  force  and  effect  of  the  thin* 
adjudged,  untoss  reverted  in  (be  mode  and  within  the  time  prescribed  by  law. 

A  receipt  given  in  satisfaction  of  a  judgment  Is  only  prima  /act*  evidence  of  what  it  contains,  and  bmt 
be  shown  to  contain  error  of  fact. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Poseg,  J. 
W.  F.  Kernan  and  T.  B.  Lyons,  for  plaintiff  and  appellant.     Cross 
dk  Hardee  and  Race,  Foster  <ft  E*  T.  Merrick,  for  defendant  and  appellee. 

Howell,  J.  This  is  a  proceeding  by  role,  to  compel  the  defendant  to 
pay  to  plaintiff  the  sam  of  $11,629  55,  with  interest  from  13th  February, 
1866,  as  being  yet  due  on  a  judgment,  rendered  on  said  date,  for  certain 
specific  sums  of  money;  the  one-ninth  of  the  net  proceeds  of  299  bales 
of  cotton,  shipped  to  New  Orleans,  when  sold;  the  one-ninth  of  100  bales 
on  hand,  when  sold,  (the  said  two  lots  being  the  crops  of  1861  &  1862,) 
less  the  one-ninth  of  the  expenses  of  getting  it  to  market  and  of  selling, 
and  the  sum  of  871  50,  cost  of  bagging  and  rope;  and  for  the  deb  very  to 
plaintiff  of  all  the  stock  and  personal  property  in  the  possession  of  defar 
dant  and  in  controversy  in  this  suit 

The  amount  claimed  in  the  rule  is  made  up  of  the  following  same: 
$250,  proceeds  of  a  two-horse  wagon;  81,800,  proceeds  of  9  mules;  840,  the 
value  of  one-ninth  of  two  bales  of  cotton,  which,  it  is  alleged,  shonld  have 
been  included  in  the  100  bales  mentioned  in  the  judgment;  871  50  cost 
of  bagging  and  rope  retained  twice  by  the  defendant;  and  89,468  05,  pro- 
ceeds of  one-ninth  of  401  bales  of  cotton,  which  it  is  alleged,  should  have 
been  included  also  in  the  crops  of  1861  and  1862,  in  addition  to  the  100 
and  the  299  bales  for  which  judgment  was  rendered  as  above  stated,  and 
in  satisfaction  of  which  judgment  a  receipt  was  given  in  error. 

The  defendant  filed  the  plea  of  res  judicata  averring  that  the  judgment 
Of  13th  February,  1866,  was  final,  and  settled  all  matters  and  transactions 
between  the  parties  growing  out  of  the  issues  involved  in  the  original 
suit,  and  had  been  acquiesced  in  by  plaintiff,  and  ratified  by  receiving 
payments  under  the  same. 

The  exception  was  maintained  as  to  the  amount  of  crops  of  the  years 
1861  and  1862;  and  defendant  answered  by  a  general  denial;  reaffirming 
his  exception,  and  denying  the  right  of  plaintiff  to  set  up  error  in  the 
satisfaction  of  the  judgment,  without  tendering  the  amount  received 
under  the  same. 

There  was  judgment  for  defendant,  and  plaintiff  appealed. 

We  think  the  Court  did  not  err  in  sustaining  the  plea  of  res  Judicata** 
to  the  quantity  of  cotton  of  the  crops  of  1861  and  1862,  inasmuch,  as  that 
question  was  submitted  by  the  parties  to  referees,  whose  report  thereon 
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was  the  basis  of  the  judgment  rendered,  and  in  which  the  plaintift  acqui- 
esced by  executing  it  in  part,  at  least. 

The  plaintiff  seeks  to  evade  the  effect  of  this  plea,  upon  the  doctrine 
that  a  consent  decree  (which  she  alleges  the  one  in  question  to  be) 
decides  nothing,  and  is  therefore  not  binding;  and  she  relies  upon  the 
ease  of  the  Union  Bank  v.  Marin,  to  sustain  her  position.  This  case,  in 
our  opinion,  simply  declared,  in  this  respect,  that  such  decrees  render 
private  agreements  executory  between  the  parties,  and  that  their  effects,  as 
to  third  persons,  are  those  of  trasactions  made  in  authentic  form. 

A  coDsent  judgment  is  binding  between  the  parties,  and  has  the  effect 
of  the  thing  adjudged,  unless  reversed  in  the  mode  and  within  the  time 
prescribed  by  law.  12  A.  426.  A  judgment,  however,  is  not  necessarily 
a  consent  judgment,  because  based  on  the  award  of  arbitrators  or  refer- 
ees, to  whom  parties  by  consent,  and  in  due  form,  submit  their  differ- 
ences. 

This  disposes  of  plaintiff's  first  bill  of  exception. 

The  second,  is  to  the  action  of  the  court  in  permitting  a  witness  to 
correct  his  testimony  after  having  been  discharged.  We  can  see  no 
legal  objection  to  such  ruling  in  this  particular  instance,  where  the  cor- 
rection was  made  on  a  fact  as  to  which  he  was  not  cross-examined,  and 
one  as  to  which  it  appears  the  court,  the  clerk  and  the  counsel  disagreed 
as  to  whether  it  had  been  taken  down  correctly.  The  better  course 
would  have  been  for  the  testimony  to  have  been  read  over  to  the  witness 
before  leaving  the  stand;  but  this  not  having  been  done,  should  not,  in 
our  opinion,  deprive  the  witness  or  the  party  from  having  the  correction 
made  so  as  to  conform  to  the  truth. 

The  Court  did  not  err  in  the  ruling,  to  which  defendant  objected,  that 
plaintiff  could  show  error  in  the  receipt  given  by  the  agent  of  the  latter 
in  the  satisfaction  of  the  judgment.  Receipts  are  prima  facie  but  not 
conclusive  evidence  of  what  they  purport  to  be. 

The  only  item,  however,  set  out  in  the  rule,  which  we  think  is  estab- 
lished by  the  evidence,  as  not  included  in  the  settlement  of  the  judgment, 
is  the  two-horse  wagon,  which  is  shown  to  be  worth  3100,  and  to  have 
been  sold  by  defendant's  wife,  some  time  in  1863.  In  other  respects  we 
see  no  error  in  the  judgment  below. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff  recover  of  defendant  $100,  with  interest  from  1st  Jan* 
uary,  1864,  and  costs  in  both  courts. 
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No.  1147. — Chappel,  Bruce  &  MoIntybb  v.  Geo.  BT.  Raymond  &  Co* 

A  party  In  poaaeaaton  of  a  promistory  note  for  collection  cannot,  without  express  authority  from  the 

principal,  extend  the  time  of  payment. 
The  fact  that  a  party  was  the  agent  of  another  at  a  particular  data,  U  no  evidence  that  ha  wm  his 

ageat  at  a  prior  date* 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
Hnye*%  Adams   <0   Moise,    for   appellants.      Bawes   <&    GratU,  for 
appellees. 

Labauve,  J.    The  plaintiffs  brought  an  attachment  suit  against  the 
defendants,  who  are  non-residents,  upon  a  note  dated  about  the  20th 
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December,  1885,  for  81,433  13,  payable  ninety  days  after  date,  subject  to 
a  credit  of  three  hundred  dollars.    No  date  is  given  to  this  payment 

The  defendants  took  a  rule  upon  plaintiffs,  to  show  cause  why  the 
attachment  should  not  be  dismissed,  upon  the  grounds  that  the  debt  was 
not  due  when  the  suit  was  brought  in  attachment,  nor  since,  and  that  the 
affidavit  upon  which  the  writ  issued,  is  untiue  and  insufficient 

On  trial  of  the  rule,  defendants  offered  in  evidence  the  following 
document: 

"  Vicksburg,  Mississippi,  March  23d,  18667' 

"  This  is  to  certify  that  in  consideration  of  three  hundred  dollars,  this 
day  paid  to  the  cashier  First  National  Bank  of  Vicksburg,  Mississippi,  by 
O.  N.  Baymond,  on  note  for  fourteen  hundred  and  thirty-three  1&-100 
dollars,  given  by  O.  N.  Baymond  &  Co.,  that  I  agree  to  stay  collection 
for  six  months." 

( Signed )  "Chappel,  Bbucb  &  Co. 

by  T.  P.  Allen." 

The  Court,  after  a  hearing,  sustained  the  exception,  and  dismissed  the 
suit,  at  the  costs  of  plaintiffs,  and  they  took  this  appeal 

There  is  no  evidence  in  the  record  showing  that  the  said  T.  F.  Allen, 
on  the  23d  March,  1866,  when  he  agreed  to  extend  the  payment  of  the 
note  for  six  months,  was  authorized,  as  agent  or  otherwise,  to  enter  into 
sueh  agreement  for  the  plaintiffs. 

It  is  true,  that,  to  obtain  the  attachment,  he  took  the  reqnired  oath, 
as-  agent  of  plaintiffs,  on  the  l&th,  and  signed  the  bond  on  the  20th  April, 
1866;  but  proof  that  he  was  agent  on  the  19th  April,  1866,  does  not  estab- 
lish the  fact  that  he  was  so  on  the  23d  March,  1866.  Therefore,  the 
agreement  to  postpone  the  payment  of  the  note,  not  being  binding  on 
tire'  ptaintiffc,  the  note  was  due  when  the  suit  was  filed. 

Tfee  affidavit  is  in  due  from  to  authorize  the  issuance  of  an  attachment 
on  a  debt  due  at  the  time  of  bringing  the  suit 

We  are  therefore  of  opinion  that  the  judgment  appealed  from,  is  erro- 
neous. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  tha  District 
Court,  be  annulled  and  avoided.  It  is  father  ordered  and  decreed  that 
the  rule  to  dismiss  the  suit  be  overruled,  the  attachment  reinstated,  and 
the  case  remanded  to  be  proceeded  with  according  to  law,  and  that  the 
defendants  and  appellees  pay  costs  of  appeal 

Behearing  refused* 

No.  1118.— Mes.  Mabia  Smith  v.  Geobo*  Pubves  and  the  Shebuf  of  the 
Paktbh  op  Obleaxs. 

An  antral  tnvoMn*  only  the  rejroUrity  of  the  proceeding  of  eel  tar©  and  Ml*  doe*  aot  afleetaay 
oiher  remedy  whioh  the  creditor  has  for  the  reoorary  of  hU  debt* 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
J.  D.  Augnstin  and  J  B.  CoOonf  for  plaintiff  in  rale,  appellant 
JDucroi  &  Sambota,  for  defendant  and  appellee*  Geo.  &  Lacey,  for  ahVriJt 
appeU** 
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Iusidtf,  J.  The  defendant,  in  the  suit  of  George  Purves  v.  Mrs.  Maria 
Smithi  peuding  in  the  court  below,  having  obtained  an  injunction  to  stay 
proceedings  under  a  writ  of  fieri  facias,  issued  out  in  that  suit,  the  plain- 
tiff;  during  the  pendency  of  the  inju notion, caused  the  writ  to  be  returned 
and  substituted  in  its  stead  an  alias  fixri  facifis,  whioh  the  sheriff  was 
about  to  execute,  when  the  defendant  proceeded  by  a  rule  on  him  to  shew 
oanse  why  the  alias  fieri  facias  should  not  be  quashed,  or  why  he  should 
not  abstain  from  acting  under  the  alias  fieri  facias,  until  the  injunction- 
rait  was  disposed  of,  and  from  a  judgment  dismissing  this  rule,  the  defen- 
dant has  taken  a  suspensive  appeal 

A  motion  is  made  in  this  court  to  dismiss  the  appeal,  because  thai 
remedy  is  not  allowed  by  law  from  a  judgment  on  a  rule  to  arrest  pro* 
ceedings  under  final  process  by  a  writ  of  fieri  facias,  which  the  plaintiff 
lays  could  only  be  done  by  way  of  injunction,  and  the  appellee  relies,  in 
support  of  his  motion,  on  the  case  of  The  State  of  Louisiana  v.  The  Judge 
qf  the  Second  District  Court  of  New  Orleans,  9  A.  302. 

That  was  a  proceeding  for  a  mandamus,  to  direct  the  Judge  of  the  infe- 
rior court  to  grant  a  suspensive  appeal  from  a  judgment  on  a  rule  to 
quash  a  writ  of  fieri  facias,  and  the  Court  in  that  case  very  properly  held 
that  the  right  of  the  plaintiff  to  execute  the  judgment,  which  he  has. 
obtained  for  a  sum  of  money,  can  only  be  suspended  upon  a  petition, 
affidavit  and  bond  given  for  an  injunction* 

The  bare  statement  of  the  facts  and  circumstances  of  this  case  shows, 
that  there  is  no  analogy  whatever  between  it  and  the  one  referred  to,  and 
relied  on. 

Whether  the  judgment  appealed  from  disposed  of  the  injunction*suit, 
or  was  an  interlocutory  decree,  which  may  cause  the  defendant,  Krs. 
Smith,  an  irreparable  injury,  an  appeal  may  be  taken  from  it,  and  the 
motion  to  dismiss  the  appeal,  therefore,  cannot  be  maintained,  and  is 
overruled. 

Ilslht,  J.  The  plaintiff  and  appellant  sued  out  an  injunction  to  restrain 
the  sheriff  from  executing  a  judgment  in  favor  of  the  defendant,  Purves, 
because  the  execution  was  issued  prematurely,  before  notice  of  judgment, 
wMeh  was  one  by  default,  was  served  on  her. 

Pending  the  injunction,  the  writ  of  fieri  facias  was  returned  into  Court, 
and  a  notice  of  judgment  was  regularly  served  upon  the  appellant;  and 
afterwards,  in  due  time,  an  alias  fieri  facias  was  issued,  sad  under  it  the 
sheriff  seized  and  advertised  for  sale  the  same  property,  which  had  risen 
seized  on  the  writ  of  fieri  facias. 

A  rule  was  then  taken  by  the  appellant  upon  the  defendant,  Purves,  to 
show  cause  why  the  alias  writ  cf  fieri  facias  should  not  be  quashed  byC 
reason  of  the  injunction  previously  granted  against  the  original  writ 

The  rule  was  dismissed  at  the  mover's  costs,  and  a  suspensive  appeal 
taken  from  the  decision  of  the  District  Court 

The  original  writ  was  returned  into  court  unconditionally,  and  this 
released  the  seizure  made  binder  it  The  seizure  complained  of  was  ntade 
under  the  alias  fieri  facias,  f 

We  think  this  case  comes  within  the  principle  enounced  in  Wright  r. 
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The  Cotirt  therein  say:  "The  question  is  presented,  whether  tto 
plrtiu tiff's  appeal  (from  a  judgment  dissolving  an  injunction)  was  % 
legal  impediment  to  the  subsequent  proceedings  of  the  creditor  by  execu- 
tory process. 

Tne  matter  at  issue,  in  the  case  in  which  the  appeal  was  pending  when 
the  alias  writ  was  issued,  was  as  to  the  regularity  of  the  proceedings  un- 
der the  executory  process,  in  the  notice  required  to  bo  given  to  the 
debtor,  and  the  advertisement  of  the  land  seized.  The  injunction  was 
against  farther  proceedings,  on  the  ground  that  the  sale  under  them 
would  be  illegal  and  injurious  to  the  debtor. 

The  return  of  the  writ  terminated  all  action  under  the  process  then 
issued. 

But  the  statate,  obliging  courts  to  award  damages  on  the  dissolution  of 
injunctions  of  executions,  and  the  right  of  parties  to  their  appeal,  neces- 
sarily, kept  open  for  decision  the  question  as  to  the  regularity  of  the 
proceedings  by  which  the  land  was  to  be  sold,  inasmuch,  as  the  damages 
to  bo  awarded  against  the  principal  and  his  surety  would  be  dependent 
on  that  decision. 

"  We  do  not  consider,"  says  the  Court,  "  that  the  appeal  involving  the 
mere  irregularity  of  the  proceedings  of  seizure  and  sale,  as  affecting  any 
other  remedies  which  the  creditor  had  for  the  recovery  of  his  debt.  We 
think  the  Court  below  did  not  err  in  dismissing  the  rule." 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  at  the  costs  of  the  appellant. 


No.  1613.— Payne  &  Hasribon,  in  liquidation,  v.  Gao.  Douglass. 

Where  promissory  notes  are  prescribed  on  their  face,  tbe  plea  of  prescription  most  prevail,  notwith- 
standing it  is  shown  that  the  holder  was  prevented  from  bringing  suit  for  several  Tears  on  aeoonat 
of  the  late  war,  unless  it  is  shown  that  salt  could  not  hare  been  brought  at  the  time  or  prior  te 
the  time  that  prescription  was  acquired. 
The  dootrine  in  the  oase  of  Rah*  ▼.  Pourdau  ( ante  page  131 )  reaffirmed. 

APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar9  J. 
Hynes  <ft  Gordon,  for  plaintiffs  and  appellees.     Aroni  <&  Collier,  for 
defendant  and  appellant. 

Brief  of  plaintiffs  and  appellees.  There  is  nothing  in  this  case  to  sus- 
tain the  plea  of  prescription,  on  which  defendant  alone  relies  under 
the  recent  rulings  of  this  honorable  court. 

Tbere  have  been  no  laches,  no  neglect,  no  unnecessary  delay  on  the 
part  of  plaintiffs. 

The  President's  proclamation  of  peace,  which  is  the  only  authoratatxre 
point  from  which  to  count  the  renewal  of  intercourse,  is  dated  April  %L 
1806. 

The  earliest  possible  date  at  which  the  parties  plaintiffs  could  avail 
themselves  of  this  removal  was  taken  advantage  of,  and  their  petition  wis 
on  file  in  parish  of  Tensas,  on  the  7th  of  the  same  month,  while  the  gen- 
eral order,  in  which  the  proclamation  was  promulgated,  was  dated  April 
16th,  1866. 

The  defendants  and  appellants,  in  their  pleadings  recognize  and  claim 
a  five  years1  suspension  of  intercourse,  dating  from  April,  1861.'  Becord, 
page  9. 

It  may  be  proper  to  suggest  to  the  Court,  that  should  the  maturity  of 
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the  four  later  notes,  to-wit:  April  12th,  1861,  render  the  plea  of  prescrip- 
tion valid  as  against  them,  then  that  the  account  current  is  opened  by 
the  pleadings  of  defendant,  the  prescription  of  which  at  three  years, 
from  June  4th,  1861.  say  June  4th,  1864,  was  at  a  time  at  which 
certainly  the  doctrine  of  "contra  non  valentem  agere  non  currtt pr€esc7*i/)/io" 
would  be  in  full  force,  and  that  all  due  and  indeed  extraordinary  dili- 
gence has  been  exhibited  in  the  pressing  this  claim  at  the  moment  of  the 
promulgation  of  peace. 

We  cite  for  the  convenience  of  the  Court,  the  well  known-laws  of 
Congress,  viz:  Act  of  July  2d,  1864,  section  5,  prohibiting  intercourse 
between  the  portions  of  a  loyal  State  with  those  under  control  of  the 
insurgents.     Page  376,  Acts  of  1864. 

And  the  Acu  of  June,  11,  1864,  "in  relation  to  the  limitations  of 
actions  in  certain  cases,"  (page  123,  Acts  of  1864,)  by  which  "the  rime 
during  which  such  person  shall  so  be  beyond  the  reach  of  legal  process 
shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  by  law  for 
the  commencement  of  such  action. 

Htmjlx,  C.  J.  Plaintiffs  sued  defendant  on  his  six  promissory  notes. 
Two  of  them  were  payable  in  1860,  and  four  on  the  15th  April,  1861. 

Defendant  was  cited  to  defend  this  action  on  18th  April,  1866,  and  he, 
in  his  answer,  pleaded  prescription  of  five  years. 

Five  years  having  elapsed  since  the  maturity  of  the  notes,  before 
defendant  was  cited,  the  plea  of  prescription  must  prevail,  notwithstand- 
ing defendant  has,  in  his  pleadings,  actually  acknowledged  that  it  was  not 
posssible  in  consequence  of  the  late  rebellion  for  plain titTs  to  institute 
suit  on  the  notes  for  several  years  after  their  maturity. 

See  the  case  of  Louis  T.  Rabel  v.  S.  Pourciau,  (ante  page  131.) 

The  judgment  of  the  District  Court  is  in  favor  of  plaintiffs.  It  must 
be  reversed. 

Let  the  judgment  of  the  District  Court  be  annulled,  avoided  and  re- 
versed. Let  there  be  judgment  in  favor  of  defendant,  and  let  plaintiffs 
pay  the  costs  of  suit 


No.  1684.— Wm.  Whitb,  Admr.,  et  als.  t>.  T.  J.  Bibo,  Sheriff,  et  als. 

A  judgment  rendered  against  a  married  woman,  without  her  being  authorised  to  Appear  in  Court,  if 

BUM. 

An  answer  filed  by  a  married  woman,  unauthorised  to  appear  in  court,  has  no  legal  effeot 

APPEAL  from  District  Court,  Parish  of  East  Baton  Konge,  Posey,  J. 
Barrow  &  Pope,  for  plaintiffs  and  appellants.     Favrotdt  Lamon, 
and  it.  IF.  Knickerbocker,loT  defendants  and  appellees. 

Htman,  C.  J.  Plaintiffs  instituted  suit  against  Artemeze  Esnard, 
aod  her  husband  Thompson  W.  Bird,  and  also  the  Sheriff  T.  J.  Bird, 
alaiming  in  their  petition  a  privilege  on  certain  property  seized  by  the 
sheriff  under  executions  issued  on  a  judgment  of  separation  of  property 
of  the  said  wife  from  her  husband. 

They  also  obtained  a  writ  of .  injunction  prohibiting  the  sale  of  the 
property. 

No  judgment  by  default  was  taken.  The  husband  made  no  appear- 
ance, but  the  wife  filed  her  answer  without  authority  from  him  or  the 
court. 

Jodgment  was  rendered  by  the  {Judge,  which  was  partly  in  favor  and 
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partly  against  plaintiffs,  and  from  which  they  hare  appealed. 

They  have  suggested  that  the  judgment  should  be  reversed,  because 
the  wife  was  not  authorized  to  appear  in  court. 

No  issue  was  joined  by  her  unauthorized  answer,  and  the  judgment 
must  be  reversed.    19  An.  148. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  of  the  District 
Court  be  annulled,  avoided  and  reversed,  and  it  is  further  ordered, 
adjudged  and  decreed  that  the  case  be  remanded  to  the  said  court  to  be 
proceeded  with  according  to  law. 

No.  1657.—- Robinson  J.  Cotton  v.  Mrs.  Mabt  C.  Sterling  et  als. 

A  executed  his  promissory  note,  payable  to  himself,  endorsed  in  blank,  which  he  transfers  to  B  for  s 
valuable  consideration  before  maturity.  B  transfers  the  note  to  O  after  maturity  with  a  know- 
ledge of  the  consideration.  O  brings  suit  against  A.  on  (he  note,  who  resists  the  payment  om  toe 
ground  that  the  consideration  was  illegal :  Held— That  inaemuoh  as  A .  could  not  urge  the  defence 
of  illegality  of  the  ooneidertion  against  B,  he  could  not  against  O.  and  he  is  therefore  bound  on 
the  note. 

APPEAL  from  the  District  Court,  Parish  of  West  Feliciana,  (holey,  J. 
Collins  <ft  Leake,  for  plaintiff  and  appellee.  H.  M.  Spofford  and  W. 
D.  Winter,  for  defendants  and  appellants. 

Hyman,  C.  J.  This  action  is  brought  by  plaintiff  to  recover  of  defen- 
dants the  amount  of  their  four  notes,  with  interest. 

The  notes  weie  made  by  defendants  payable  to  their  own  order,  and  by 
them  endorsed  in  blank. 

The  defence  to  the  suit  is,  "  that  the  notes  were  given  without  any  con- 
sideration which  was  legal,  valid  or  binding  in  law,  having  been  execu- 
ted for  a  loan  of  Confederate  money." 

The  evidence  in  this  case  is,  that  plaintiff  acquired  the  notes  after 
their  maturity  from  a  party  who  had  acquired  them  before  maturity  for  a 
valuable  consideration,  and  that  plaintiff  understood  before  he  got  them 
that  their  consideration  was  Confederate  money. 

The  defence  of  illegal  consideration  of  the  notes  could  not  have  been 
valid  against  the  holder  from  whom  plaintiff  got  them,  as  he  is  presumed 
to  have  acquired  them  in  good  faith;  nor  can  it  be  validly  urged  against 
plaintiff,  as  his  knowledge  of  the  defective  consideration  of  the  notes 
did  not  prevent  him  from  acquiring  by  transfer  the  rights  of  the  bona 
fide  holder. 

Let  the  judgment  which  is  in  favor  of  plaintiff,  be  affirmed;  defendant, 
who  is  appellant,  to  pay  costs  of  appeal. 

No.  1672.— Wk.  Whtth,  Administrator,  *.  Thompson  W.  Bird,  T.  J. 
Bird,  Sheriff,  No.  1213.— Hma  of  Bibd  v.  D.  T.  Boss,  No.  420. 
(Consolidated  Cases.) 

The  sheriff,  who  has  been  made  the  depositary  of  funds  in  his  official  capacity,  abont  which  a  contest 
is  going  on  in  the  court,  is  no  party  to  the  litigation,  and  need  not  be  made  a  party  to  the  appeal. 

Delivery  of  the  thing  ceded,  is  essential  to  complete  a  oon  tract  of  doffonea  paimnmt ,  and  intheesto 
or  transfer  of  debts,  or  claims  upon  a  third  person,  notice  most  be  given  to  the  debtor  that  ta» 
transfer  haft  been  made. 

APPEAL  from  the  District  Court,  Parish  of  East  Baton  Bonge,  Posey,  J. 
Barrow  A  Pope,  for  appellee.    Fuqua  ft  QaUahan,  for  appellant 
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Ilslbt,  J.  On  the  2d  March,  1867,  Thompson  J.  Bird,  sheriff  of  the 
parish  of  East  Baton  Rouge,  executed  a  judgment  in  favor  of  the  Heirs 
of  A  Bird  v.  D.  T.  Ross. 

The  distributive  share  in  the  judgment  of  one  of  these  heirs,  Thomp- 
son W.  Bird,  was  twenty-one  hundred  dollars,  which  he  had  previously,  on 
the  21st  April,  1866,  transferred  and  assigned  to  Jackson  F.  Libby. 

Libby  died  in  1866,  and  Thompson  W.  Bird  qualified  as  his  testamen- 
tary executor,  and  in  that  capacity  he  claimed,  and  could  have  received 
the  distributive  share  from  the  sheriff,  when  on  the  day  of  the  sale  Wm. 
H.  Graham,  the  tutor  of  Saloame,  the  minor  child  of  Jackson  F.  Libby, 
filed  in  court  a  third  opposition,  and  obtained  an  order  to  stay  the  pro- 
ceeds claimed  by  the  executor  of  Libby.  The  minor,  having  subsequently 
attained  the  age  of  majority,  became  a  party  to  the  suit,  and  adopted  her 
tutor's  opposition. 

On  the  13th  July,  1867,  judgment  was  rendered  in  her  favor,  with  a 
reservation  of  the  rights  of  William  White,  Administrator,  who,  being  a 
judgment-creditor  of  Thompson  W.  Bird,  had,  on  the  25th  March,  1867, 
seized  the  fund  in  the  hands  of  the  sheriff,  by  propounding  interrogato- 
ries to  him. 

On  the  18th  June,  1867,  Saloame  Libby  intervened  in  the  suit  of  Wnu 
White,  Administrator,  v.  T.  W.  Bird,  setting  up  her  claim  to  this  fund, 
upon  the  grounds  set  forth  in  her  third  opposition,  which  was  consoli- 
dated with  this  suit 

On  the  24th  June,  White,  administrator,  answered  the  said  interven- 
tion, and  one  which  had  been  filed  by  T.  W.  Bird,  executor,  denying 
there  had  ever  been  any  valid  transfer  from  Bird  to  Libby  of  the  judg- 
ment against  Ross,  for  the  reason  that  the  judgment-debtor  had  not  been 
notified  of  the  transfer,  and  claiming  a  privilege  by  virtue  of  his  seizure. 

On  the  12th  July,  1857,  White  filed  an  amended  answer,  alleging  that 
the  transfer  from  Bird  to  Libby  was  simulated,  and  in  fraud  of  Bird's 
creditors,  and  was  never  consummated. 

From  a  judgment  rendered  by  the  District  Court  in  favor  of  White, 
administrator,  Saloame  Libby  alone  prosecuted  a  suspensive  appeal  to 
this  court,  but  did  not  make  Thompson  J.  Bird,  the  sheriff,  a  party  to 
the  appeal,  and  on  this  ground,  White,  administrator,  has  moved  to  dis- 
miss the  appeal. 

Throughout  the  proceedings  in  the  District  Court,  the  sheriff  seems  to 
have  been  considered  a  mere  nominal  party.  No  citation  against  him 
was  prayed  for  by  either  of  the  parties;  no  judgment  by  default  was 
entered  against  him,  and  he  made  no  appearance,  except  to  answer  in 
open  court  interrogatories  propounded  to  him  by  William  White,  adm'r. 

As  a  general  rule  garnishees  must  be  made  parties  to  appeals,  but  when, 
as  in  a  case  like  this,  a  sheriff,  a  mere  depositary  of  a  fund,  received  by 
him  in  his  ministerial  or  official  capacity,  cannot  be  affected  by  any  deci- 
sion which  the  Court  might  render;  he  is  not  a  necessary  party  to  an 
appeal     1  A.  205.    2  A.  323.    5  A.  668.    11  A.  486. 

The  motion  to  dismiss  the  appeal  is  therefore  overruled.  ' 

The  contest  in  this  case  is  for  the  distributive  share  of  Thompson  W. 
Bird,  in  the  proceeds  of  the  sheriff's  sale,  made  in  the  suit  of  A.  Bird  v. 
D.  T.  Bobs,  and  the  parties  claiming  this  fund  are  the  heir  and  represen- 
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tatives  of  Jackson  F.  Libby,  and  William  White,  administrator— the 
former  claiming  it  in  virtue  of  a  contract  of  dalion  en  paiement,  made  to 
Libby  by  Thompson  W.  Bird,  and  the  latter,  under  a  seizure  upon  a.  fieri 
facias,  made  of  it  as  the  property  of  Thompson  W.  Bird,  his  judgment- 
debtor. 

The  result  of  this  controversy  depends  entirely  upon  the  solution  of 
the  question,  whether  when  White's  seizure  was  made,  the  title  to  the 
fund  seized  by  him  was  fully  vested  in  Libby 's  succession;  if  it  was  not, 
supposing  the  dalion  en  paiement  to  be  real  and  not  simulated,  it  was 
because  the  cession  to  Libby  of  the  judgment  against  Boss  was  never 
notified  to  him.  This,  Libby 's  counsel  deemed  unnecessary,  as  by  the 
sale  of  the  property  of  Boss,  to  satisfy  the  judgment  against  him,  his 
interest  in  the  matter  had  ceased,  and  that  a  notice  on  the  sheriff,  who 
held  the  fund,  was  a  sufficient  compliance  with  the  law  in  that  particular. 
In  contracts  of  dation  en  paiement,  which  it  is  conceded  the  transfer 
from  Jackson  W.Bird  to  Libby  was,  delivery  of  the  thing  ceded,  is  essen- 
tial to  complete  it.  Art.  2620,  C.  0.  12  L.  876.  And  in  the  sale  or 
transfer  of  rights,  debts  or  claims  upon  a  third  person,  "  the  transferree 
is  only  possessed,  as  it  regards  third  persons  after  notice  has  been  given 
to  the  debtor  of  the  transfer  having  taken  place. "  0.  C.  2612,  2613, 1916, 
1917.  14  A.  689.  7  A.  620.  5  A.  651.  8  N.  S.  211.  12  B.  a  2  La.  425. 
The  counsel  of  White  has  suggested  different  hypothetical  examples, 
as  to  the  effect  the  want  of  notice  might  have  produced  on  Boss,  but  we 
need  not  consider  them — the  only  question  here  being,  was  the  title 
acquired  by  Libby  complete  or  inchoate,  when  the  property  of  Boss  was 
sold  to  satisfy  it?  If  it  was,  the  mere  fact  of  the  judgment  being  repre- 
sented by  the  proceeds  of  the  sheriff's  sale,  would  not  render  the  Libby 
title  any  stronger,  as  against  White,  than  it  was  before. 

The  object  of  notification  of  a  transfer  of  a  debt  to  the  debtor  seems 
to  have  an  object,  besides  and  beyond  that  of  preventing  an  improper 
payment    On  this  point,  Marcade  says,  vol.  6,  p.  324: 

On  oomprend  facilement  pourquoi  la  loi  a  ezige  la  signification  on 
l'acceptation  pour  la  transmission  des  cr£ances  a  1'egard  des  t:ers.  II 
iallait,  comme  le  dit  tres-bien  M.  Troplong,  "  que  le  cessionnaire  prlt 
possession  effective  de  la  creance,  en  elevant  une  barriere  entre  Tanciea 
creancier  et  le  debiteur;  qu'il  prouvat  le  defaut  d'interet  ulterieur  et  le 

dessaisissement  serieux  du  cedant Si  cette  prise  effective  de  possession 

n'est  pas  un  moyen  de  faire  cesser  absolument  les  surprises,  elle  les  rend 
beaucoup  plus  difficiles,  puisqn'elle  oblige  1'acheteur  a  jouer  nn  rdle  aetif 
qui  repugne  presque  to u jours  a  un  simple  prete-nom." 

Be  this  as  it  may,  no  notification  of  the  transfer  from  Jackson  W.  Bird 
to  Libby  was  ever  given  to  Boss,  and  we  deem  applicable  to  this  case  the 
doctrine  taught  in  Marshall  v.  Morehouse,  14  A.  689,  "  that  the  assignment 
of  a  debt  without  delivery,  or  notice  to  the  debtor  thereof,  divests  the 
assignor  and  his  heirs  of  the  ownership,  without,  however,  depriving  his 
creditors  of  the  right  to  seize  them  as  his  property."  This  doctrine  is 
consonant  with  the  letter  and  spirit  of  the  law,  which  cannot  be  disre- 
garded, under  the  facts  presented,  in  the  present  controversy. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  affirmed,  at  the  costs  of  the  appellant. 
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Where  a  judgment  hat  bean  ▼ofantarlly  executed.  though  not  coming  strictly  and  technically 
within  the  rale  of  the  thing  adjudged,  can  neither  be  attacked  nor  questioned  by  a  party  who 
has  voluntarily  aoquieeeetf  in  ite  execution. 

A  judgment  aequiesoed  in  must,  as  to  the  parties  to  it,  have  the  force  and  effeot  of  the  thing' 
adjudged. 

A  judgment  of  the  District  Oourt,  diamiating  *  party  from  the  office  or  trust  of  liquidating  part- 
ner, and  ordering  him  to  turn  over  all  the  aeaeta  in  hia  hands  to  the  executor  of  the  estate, 
haring  been  executed  by  the  liquidator  complying,  cannot  afterwards  be  questioned  by  him, 
nor  can  it  be  Questioned  by  any  other  party  who  sought  by  appeal  to  have  the  judgment  dismiss- 
ing him  reversed. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  TJ,i  trd,  J. 
Campbell,  Spufford  &  Campbell  and  Bradford,  Lea  <&  Finney,  for 
plain  tills  and  appellants.    R.  Hunt,  P.  &  Morgan  and  Q.  LeGardeur,  for 
defendant  and  appellee. 

Howell,  J.  On  the  15th  July,  1861,  the  plaintiff  brought  this  suit 
by  attachment  against  the  defendant,  a  citizen  of  Mexico,  on  twenty- 
eight  promissory  notes,  amounting  to  8110,268  60,  made,  respectively,  by 
Keary  Brothers  and  Trasimond  Landry,  and  alleged  to  be  endorsed  by 
(he  commercial  firm  of  J.  Y.  de  Egana,  composed  of  said  Egana  and  the 
defendant,  as  general  partner*.  The  defendant  denied  that  there  ever 
existed  such  a  partnership,  or  that  he  is  in  any  manner  liable  on  said  notes, 
and  subsequently  pleaded  the  peremptory  exception  of  res  judicata,  aver- 
ring that  on  the  11th  January,  1864,  the  Second  District  Court  of  New 
Orleans  rendered  a  judgment  declaring  that  "  the  partnership  in  com- 
mendam,  once  existing  between  M.  J.  de  Lizardi  and  J.  Y.  de  Egana, 
expired  by.  limitation  on  the  30th  September,  1853,  and  that  no  partner- 
ship, commercial  or  otherwise,  existed  between  said  parties  from  and 
after  that  date;"  that  on  22d  January,  1866,  the  Supreme  Court  dismissed 
the  appeals,  taken  from  said  judgment  by  the  present  plaintiff  and  others, 
on  the  ground  that  the  appellants,  having  ratified  the  execution  of  said 
judgment,  had  assented  to  and  acquiesced  in  the  same,  and  were  bound 
thereby;  and  that  plaintiff,  who  was  a  creditor  of  Egana,  and  party  with 
defendant  to  said  judgment,  cannot  be  permitted  to  raise  anew  and 
question  any  of  the  points  passed  upon  and  determined  therein. 

The  District  Judge  overruled  the  exception,  but  on  the  merits  decided 
that  the  defendant  was  a  partner  in  commendam  of  J.  Y.  de  Egana,  and 
not  responsible  for  the  notes  sued  on,  and  the  plaintiff  has  appealed. 

The  cause  has  been  ably  and  elaborately  argued  before  us,  both  orally 
and  by  briefs,  upon  all  the  points  involved,  and  we  have  given  to  it  the 
consideration  which  its  importance  demands,  and  the  time,  which  we 
could  devote  to  the  very  voluminous  record,  affords. 

Oar  attention  is  first  directed  to  the  peremptory  exception,  to  the  effect 
that  on  the  11th  January,  1864,  the  Second  District  Court  decided  that 
the  defendant  was  not  a  partner  of  Egana,  as  charged  herein,  and  that 
plaintiff,  having  ratified  the  execution  of  said  judgment,  has  acquiesced 
therein,  and  is  estopped  from  again  raising  the  question  of  said  partner- 
ship. 

In  the  Succession  of  J.  F.  de  Egana,  (reported  in  the  18  A.,  pp.  59  and 
263)  this  Court  held  that  the  Canal  Bank,  plaintiff  herein,  and  other  credi- 
tors of  said  succession,  had  ratified  the  execution  of,  and  acquiesced  in  the 
said  judgment  of  the  Second  District  Court,  rendered  on  11th  January,  1864, 


SUPREME  COURT  OP  LOUISIANA, 


O&nftl  Bank  ▼.  Liurdi. 


and  on  that  ground  dismissed  their  appeal  therefrom,  upon  the  motion 
of  the  defendant  herein  and  another.  And  we  see  no  reason  for  chang- 
ing that  opinion.  It  seems  only  necessary,  therefore,  to  determine  now 
whether  or  not  the  question  of  partnership,  between  Egana  and  Lizardi, 
was  so  raised  and  settled  in  that  proceeding  as  to  bind  the  parties  to  this 
suit. 

The  facts  necessary  to  this  inquiry,  selected  from  a  great  variety  con- 
tained in  the  record  from  the  Second  District  Court,  are  the  following: 
Juan  Y.  de  Egana,  having  died  in  April,  1860,  leaving  a  will,  J.  M.  Cab- 
allero  was  qualified  as  executor,  and  entered  upon  the  duties  of  his  office. 
Manuel  J.  de  Lizardi,  the  defendant  herein,  was  appointed  liquidator 
of  the  commercial  firm  of  J.  Y.  de  Egana,  upon  his  allegation,  that  he 
was  the  partner  in  commendam  of  the  said  Egana,  and  entered  upon  his 
duties. 

During  the  progress  of  these  two  administrations,  the  executor,  upon 
the  demand  of  creditors,  filed  two  accounts,  showing,  among  other  things, 
that  he  bad  paid  to  the  liquidator  $436,104  48,  in  cash  and  notes,  in  part 
payment  of  the  indebtedness  of  the  deceased  to  the  late  firm,  and  admit- 
ting Lizardi  to  be  a  creditor,  individually,  for  about  $64,000.  To  these 
accounts  numerous  oppositions  were  filed  by  creditors,  (among  them  the 
Canal  Bank,  for  the  notes  now  in  suit)  which  contain  the  specific  allega- 
tion, that  Lizardi  was  the  general  partner  of  Egana,  and  bound  in  soUdo 
with  him  for  all  the  debts.  The  liquidator  was  also  required  to  file  two 
accounts,  to  which  similar  oppositions  were  made. 

From  the  one  presented,  on  behalf  of  the  Canal  Bank  with  others,  we 
quote  the  following: 

"  Now  come  into  court  the  hereinafter  named  parties,  creditors  of  the 
commercial  firm  of  Juan  Y.  de  Egana,  composed  of  said  Juan  Y.  de  Egana 
and  Manuel  Julian  de  Lizardi    ***** 

Further  opposing,  they  say  that  said  Manuel  Julian  de  Lizardi  has 
rendered  himself,  and  must  be  held  liable  to  your  opponents  for  the 
whole  amount  of  their  respective  claims,  with  interests  and  costs,  in 
consequence  of  the  foregoing  facts  and  allegations,  etc  *  *  *  That 
by  his  very  accounts,  informal,  incomplete  and  incorrect  as  they  are,  it 
is  shown  that  said  Manuel  Julian  de  Lizardi  had,  from  the  beginning, 
the  absolute  control  and  management  of  the  affairs,  both  of  the  partner- 
ship and  of  the  succession;  that  it  was  his  duty  to  liquidate  the  concern  ictikin 
one  year  from  the  day  he  took  charge  de  facto  of  the  liquidation.  *  * 
Wherefore,  they  pray  that  this,  their  opposition,  be  sustained;  that  the 
two  accounts  of  said  Manuel  Julian  de  Lizardi  be  rejected  in  toto,  as 
informal,  incomplete  and  incorrect;  that  they  (your  opponents)  be 
acknowledged  as  creditors  of  the  firm  of  Juan  Y.  de  Egana,  and  of  the 
estate  of  Juan  Y.  de  Egana,  and  of  said  Manuel  Julian  de  Lizardi,  in 
solido,  to-wit:        ******* 

The  New  Orleans  Canal  and  Banking  Co.  $100,000,  with  eight  percent 
from  the  maturity  of  every  note  until  paid,  costs  of  protest  and  the  costs 
of  suits. 

They  further  pray  that  the  said  Manuel  Julian  de  Lizardi,  and  the  tes- 
tamentary executor,  Jose  Maria  Caballero,  be  decreed  to  be  personally 
liable  for,  and  condemned  in  solido,  to  pay  the  whole  due  to  your  oppo~ 
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nents  by  said  Juan  Y.  de  Egana,  say  9254,821  60,  with  interests  and 
costs,  as  above  specified;"  and  in  the  alternative,  they  pray  for  the  ratifi- 
cation of  the  accounts  as  stated  in  the  opposition. 

It  is  proper  here  to  remark,  that  the  notes  above  referred  to,  are  the 
same  on  -which  this  suit  had  been  brought,  and  was  then  pending  in  the 
Fourth  District  Court,  and  that  as  a  matter  of  history,  there  was  no 
Judge  then  presiding  in  said  court. 

It  is  true,  as  urged  by  plaintiff's  counsel,  that  the  controversy  in  the/ 
Second  District  Court  was  between  the  creditors,  the  executor  and  the 
liquidator,  and  grew  out  of  the  accounts  rendered  by  the  two  last  in  their 
official  capacity;  but  as  to  the  parties  now  before  us  at  least,  we  think 
the  question  of  a  general  commercial  partnership,  between  Egana  and 
Lizardi,  was  clearly  and  distinctly  presented,  and  the  liability  of  the  lafc 
ter,  on  the  commercial  paper  held  by  plaintiff,  was  alleged;  and  on  the 
issues  made  up,  the  Judge  of  the  Second  District  Court,  on  the  11th 
January,  1864,  rendered  the  following  judgment: 

"  For  the  reasons  assigned,  and  with  full  reservation  of  the  rights  of 
creditors  and  heirs  against  J.  M.  Caballero,  executor,  for  all  properties, 
moneys,  rights  and  credits,  shown  to  have  come  to  his  hands  in  his  said 
capacity,  and  for  such  damages  as  the  law  allows  in  cases  of  this  nature, 
as  also  against  Manuel  J.  de  Lizardi  and  Manuel  A  de  Lizardi,  his  agent: 

It  is  adjudged  and  decreed,  that  all  the  property  named  in  the  inven- 
tories of  this  estate,  as  well  as  the  property  of  the  commercial  firm  of  J.  T. 
de  Egana,  be  declared,  in  whole  and  in  part,  to  belong  to  the  succession  of 
the  deceased;  that  the  partnership  in  commendam,  once  existing  between 
Manuel  J.  de  Lizardi  and  the  deceased,  expired  by  limitation  on  the  30th 
September,  1853,  and  thai  no  partnership,  commercial  or  otherwise,  existed 
between  said  parties  from  and  after  that  date;  that  Manuel  J.  de  Lizardi 
was  never  the  legal  liquidator  of  the  accounts  of  the  commercial  houses 
of  J.  Y.  de  Egana;  and  that  all  the  acts  of  the  said  Manuel  J.  de  Lizardi, 
and  of  his  agent,  Manuel  A-  de  Lizardi,  in  this  succession,  from  the  19th 
April,  1860,  till  the  present  time,  have  been  wrongful,  and  the  acts  of 
intermeddler8,  without  the  sanction  of  law  or  right,  and  that  said  acts 
have  made  them  liable  for  all  the  damages  sustained  by  this  succession, 
as  also  for  such  assets  thereof  as  have  come  to  their  hands. 

And  it  is  further  ordered,  that  the  accounts  of  Manuel  J.  de  Lizardi, 
filed  on  26th  of  August,  1861,  and  on  the  30th  May,  1863,  as  liquidator 
of  the  commercial  house  of  J.  T.  de  Egana,  be  rejected;  that  he  be  dis- 
missed from  said  office;  that  he,  or  his  said  agent,  Manuel  A.  de  Lizardi, 
do  presently  hand  over  to  the  executor,  J.  M.  Caballero,  to  be  distributed 
by  said  executor  according  to  law,  the  sum  of  $436,712  15,  wrongfully 
taken  possession  of  by  them;  also,  the  one-half  proceeds  of  sale  of  lots, 
slaves,  crops,  Citizens'  Bank  shares  pertaining  to  Grande  Isle  plantation, 
and  proceeds  of  Flak's  refinery,  amounting  in  the  aggregate  (after 
deduction  of  $21,060  Citizens'  Bank  mortgage)  to  950,266  04,  and  retained 
by  them  as  the  property  of  M.  J.  de  Lizardi;  also,  proceeds  of  sales  of 
furniture,  slaves  William,  Nancy  and  Fanny;  slaves  sold  in  January,  22d 
May  and  28th  December,  1861,  and  mules,  etc.,  sold  28th  October,  1861, 
and  amounting  in  the  aggregate  to  922,499  16,  as  received  by  him  or  his 
agent,  and  whether  the  same  be  represented  by  cash  or  notes, 
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And  it  is  further  ordered  and  decreed  that  there  be  judgment  in  favor. 
Of  J.  M.  Oaballero,  executor,  and  against  Manuel  J.  de  Lisardi  and 
Manuel  A.  de  Lizardi,  in  solido,  lor  the  sum  of  $725,540  40  asset*  of  #« 
commercial  house,  in  bills  receivable,  debts  due  the  house,  cash,  stock  in 
trade,  and  Canal  Bank  shares  received  by  them  at  the  time  they  took 
possession  of  said  assets*  with  legal  interest,  from  21st  April,  1$60,  with 
reservation  to  creditors  and  heirs  of  the  right  to  pursue  either  Manuel  J. 
de  Lizardi  or  his  said  agent,  Manuel  A.  de  Lizardi,  for  any  further  assets 
of  the  commercial  house  or  separate  property  of  Egana,  that  may  have 
come  to  third  hands  in  the  course  of  these  proceedings. 

And  it  is  further  ordered  that  the  said  Manuel  J.  de  Lizardi,  or  his  said 
agent,  do  presently  hand  over  to  the  said  OabaUero,  executor,  the  mort- 
gage notes  of  Ke&ry  Brothers,  on  which  suit  has  been  brought,  amounting 
say,  to  the  sum  of  $278,000,  and  also  the  mortgage  notes  of  Trasiniond 
Landry,  to  the  amount  of  say  $80,000,  and  generally  all  evidences  of 
debt  in  his  hands  belonging  to  the  house  of  J.  Y.  de  Egana— the  rights 
of  creditors  and  heirs  being  reserved,  as  before,  against  the  said  parties,  in 
oase  any  loss  or  damage  arise  to  the  estate  by  reason  of  their  having  got 
possession  of  said  notes,  and  thereby  prevented  the  legal  administrator 
of  the  estate  from  collecting  them  at  the  time  they  should  have  been  col- 
lected. 

And  it  is  dually  ordered  that  the  said  M.  J.  de  Lizardi,  or  his  agent, 
pay  all  costs  resulting  from  their  proceedings  in  th*  succession  from  19th 
April,  I860,  till  this  decree  be  finally  executed. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  payments 
named  in  executor's  account,  amounting  to  the  sum  of  {19,078  30,  as  also 
the  item  of  92,000,  in  favor  of  Pierre  Soule,  and  finally,  the  casta  and 
attorney's  fees,  amounting  to  $1,619  60,  which  he  "  proposes  to  pay,"  be 
approved  and  homologated;  that  the  payment  of  9486,712  15,  appearing 
upon  the  tableau  as  an  amount  of  cash  and  notes  paid  by  the  executor  to 
H.  J.  de  Lizardi,  be  disregarded  and  disallowed  as  void  and  of  no  effect, 
and  that  said  amount  be  charged  to  the  account  of  J.  M.  Caballeru, 
executor;  that  the  statement  under  the  head  of  "  various  creditors,  per 
balance  sheet,  31st  December,  1861,"  be  stricken  from  the  tableau,  with- 
out prejudice  to  bona  fide  creditors  to  assert  their  claims  under  a  future 
account,  and  that  the  item,  $690,958  34,  charged  as  a  debt  of  the  deceased 
to  the  commercial  house  of  J.  Y.  de  Egana,  be  in  like  manner  ■fa-ufr«» 
from  the  account. 

And  it  is  finally  ordered,  that  the  executor's  account,  as  filed  the  lit* 
April,  1868,  be  approved  and  homologated,  so  far  only  as  is  consistent 
with  this  judgment,  and  the  funds  be  distributed  accordingly;  and  that 
the  said  J.  M.  Caballero,  executor,  do  proceed  with  all  dispatch  with  the 
execution  of  the  will  of  the  deceased,  and  to  the  final  settlement  of  his 
estate." 

It  will  be  readily  perceived,  that  the  main  force  of  this  judgment  was 
directed  against  M.  J.  de  Lizardi,  and  that  by  it  he  was  made  to  hand 
over  to  the  executor  assets  in  money,  notes,  etc.,  to  the  amount  of  about 
one  million  and  six  hundred  thousand  dollars;  and  that  the  charges 
made  in  the  executor's  accounts  necessarily  resulted  irom  the  deores 
against  Lizardi.    And  if  there  be  anything  definitely   settled  Ly  the 
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judgment  it  is,  that  Lizardi  was  not  a  partner  of  Egana  after  the  SOth*  Sep- 
tember, 1858;  that  he  was  dismissed  from  office  as  liquidator,  and  held 
responsible  to  creditors  and  heirs  for  all  damages  that  might  result  from 
his  connection  with  the  estate  of  Egana;  that  all  the  property  inoluded 
in  the  inventories  of  said  estate,  and  all  the  property  of  the  commercial  firm 
of  J.  Y.  de  Egana  belonged  solely  to  the  succession  of  Egana,  and  was,  in 
consequence,  restored  to  the  ezeontor  to  be  administered  according  to 
law,  and  with  dispatch,  for  the  benefit  of  the  creditors  and  heirs  of 
Egana. 

The  Lizardis  attempted  to  obtain  a  new  trial,  but  were  successfully 
resisted  by  the  creditors,  and  among  them  was  the  plaintiff  in  this  action. 
The  judgment  was  executed  by  the  sheriff,  and  the  proceeds  arising 
therefrom,  in  part  at  least,  were  distributed  by  a  tableau  filed  by  the 
executor,  and  a  pro  rata  portion  received  by  the  plaintiff.  Subsequently 
the  creditors,  including  plaintiff,  appealed  from  the  judgment,  and  we 
have  seen  that  their  appeal  was  dismissed,  on  the  ground  that  they  had 
ratified  and  acquiesced  in  the  execution  of  the  judgment,  and  could  not 
be  heard  to  complain  of  it.     18  A.  59,  263. 

The  conclusion  is  irresistible  that  plaintiff,  who  was  one  of  the  appel- 
lants, is  bonnd  by  that  portion  of  the  decree  which  declared  that  M.  J.. 
deLizaidi  was  not,  at  the  date  of  the  notes  sued  on  in  this  action,  a 
partner  of  J.  Y.  de  Egana,  the  endorser,  and  that  all  the  property  per- 
taining to  the  commercial  house  of  J.  Y.  de  Egana,  belonged  solely  to 
his  succession;  and,  as  a  legal  consequence,  M.  J.  de  Lizardi  cannot  be 
held  responsible  or  liable  to  plaintiff  on  said  notes  as  a  partner  of  Egana. 
Plaintiff  is  perpetually  barred  by  said  judgment  from  pursuing  him  as  a 
partner  in  said  commercial  house,  whether  the  judgment  be  correct  or 
not  It  is  now  beyond  our  revision,  and  we  can  only  inquire  into  its 
effects  in  this  proceeding. 

Whatever  rights  may  have  been  reserved  therein  to  the  bank,  we  think 
it  clear  that  the  right  to  hare  Lizardi  declared  a  partner  of  Egana,  and 
held  liable  for  these  notes,  was  not  reserved;  for  the  Judge  of  the  Second 
Court  considered  that  question  to  be  before  him  (whether  rightly  or 
wrongly,  cannot  now  be  determined)  and  his  decision  thereon  is  final, 
as  to  the  parties  before  us  in  this  suit 

That  this  point  was  decided  by  the  Second  Court  seems  to  be 
conceded  by  plaintiff;  for  in  the  brief,  filed  on  the  motion  to  dismiss  the 
appeal  in  this  court,  we  find  the  following  language,  to  which  our  atten- 
tion ia  directed  as  pertinent  in  defendant's  argument:  "But  as  to  the 
liquidator,  Lizardi,  the  Court,  whilst  reserving  the  appellants'  rights,  and 
giving  judgment  against  him  as  an  intermeddler  for  a  certain  amount,  has 
gone  still  further,  and  declared,  contrary  to  the  allegations  and  prayer  of 
the  opponents,  that  Lizardi  was  not  a  commercial  partner  of  Egana.  This, 
appellants  contend,  is  an  egregious  error,  highly  prejudicial  to  their 
interests.  And  on  this  ground  alone,  they  claim  the  right  to  have  the 
judgment  appealed  from  revised  and  corrected." 

As  said  by  us  in  the  matter  of  the  Succession  of  Egana,  already  quoted, 
the  plaintiff,  by  its  own  voluntary  acts  therein,  became  a  party  to  the 
whole  proceeding,  and  privy  to  the  judgments  rendered,  and  hating 
awinifWHMMi  therein,  is  bound  by  their  finality. 
87 
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We  conclude,  that  the  voluntary  execution  of  a  judgment  is  conclusive 
evidence  of  its  being  acquiesced  in;  that  a  judgment,  though  not  strictly 
and  technically  coming  within  the  rule  of  "  the  thing  adjudged/'  can  nei- 
ther be  attacked  nor  questioned  by  a  party  who  has  voluntarily  acquiesced 
in  it;  and  that  a  judgment  acquiesced  in  must,  as  to  the  parties  to  it,  have 
the  authority  of  the  thing  adjudged;  and  that  plaintiff,  having  by  its  own 
acts  and  its  agent,  the  executor,  executed,  and  thereby  acquiesced  in  the 
judgment  of  the  11th  January,  1864,  pleaded  as  a  bar  to  this  action,  is 
estopped  from  pursuing  the  defendant  as  a  partner  of  J.  Y.  de  Egana. 

The  exception  was,  in  our  opinion,  properly  taken,  and  should  have 
been  sustained  by  the  lower  court 

And  for  these  reasons  it  is  ordered,  adjudged  and  decreed  that  the 
judgment  appealed  from,  which  was  in  favor  of  defendant,  be  affirmed, 
with  costs. 

Behearing  refused. 
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No.  1692.— Jules  Levy  et  als.  v.  Valbbibn  Beboktion. 

Defendant  reoeired  a  lot  of  cotton  on  deposit  from  plaintiff,  for  safe  keeping,  while  the  war  wa« 
going  on;  and  while  the  eotton  was  in  his  possession,  bodies  of  armed  men  were  in  the  neighbor- 
hood burning  cotton :  defendant  removed  the  ootton  from  his  gin  to  a  more  secure  plnee,  whisk 
was  fonnd  and  burned  by  the  so-oalled  Confederate  authorities,  Dsfendant  reoeired  no  eompss- 
sation  for  keeping  the  ootton :  AM— Thai  the  eotton  was  not  at  the  risk  of  the  depositary  st  las 
time  it  was  burned,  and  it  having  been  burned  without  his  fault  and  in  opposition  to  his  sforti 
to  prevent  it,  he  is  not  liable  to  the  owner  for  the  rains  thereof. 

APPEAL  from  the  District  Court,  Parish  of  Pointe  Coupee,  Cooky,  J. 
Edward  Phillip*,  for  plaintiffs  and  appellants.      F.  R.  Farmer  and 
A.  Provosiy,  for  defendant  and  appellee. 

Hyman,  C.  J.  Plaintiffs  sue  to  recover  of  defendant  the  value  of 
twenty-one  bales  of  ootton,  alleged  by  them  to  have  been  deposited  with 
him. 

His  defence  is,  that  the  ootton  was  burned  by  the  Confederate  forces. 

The  evidence  shows  that  the  defendant  removed  the  cotton  from  his 
cotton-gin  in  which  he  had  stored  it,  and  where  it  was  unsafe,  to  a  house 
more  secure  than  the  gin,  and  some  distance  from  it  Defendant's  design 
in  removing  the  cotton  was  to  prevent  its  being  discovered  and  burned 
by  the  cotton-burners  of  the  so-called  Confederate  States. 

In  and  with  the  house  it  was  burned  before  any  demand  was  made  for 
its  delivery. 

At  the  time  the  ootton  was  burned,  the  cotton-burners  were  in  the  neigh- 
borhood burning  ootton,  and  theevidence  tends  to  show  that  it  was  burned 
by  them. 

The  deposit  was  not  made  at  defendant's  request  nor  for  his  advant- 
age. 

Defendant  received  no  compensation  for  keeping  the  ootton,  and  he 
used  sufficient  diligence  to  preserve  it    See  Civil  Code  2908. 

We  perceive  no  reason  to  reverse  the  judgment  in  favor  of  defendant 
rendered  pursuant  to  the  verdict  of  a  jury. 

Let  the  judgment  be  affirmed,  and  let  plaintiffs,  who  are  appellant*,  pay 
the  costs  of  this  appeal 
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Na  1081— William  Prato  v>  Thomas  R  Cbaft. 

A*  eejeet  of  putting  in  default  ia  to  eeeore  the  otter  party  la  Ma  right  to  demand  damages,  or  a 
diMolation  of  the  ooutract,  ao  that  the  other  party  oan  no  longer  defeat  thie  right  by  executing  or 
offering  to  execute  it  20    201 1 

Mm  offer  to  emeu*  the  oootreet  a/lar  the  party  bee  -been  put  in  default  oomee  too  late.  fll7 1036; 

Where  oae  party  to  a  ooptraot,  after  being  put  in  mora,  of  era  to  execute  the  ooutract,  the  other  party 
hat,  at  hie  option,  the  legal  right  to  claim  damagee. 

APPEAL  from  the  District  Court,  Parish  of  St  Helena,  Mis,  J. 
/.  Wilson  and  Race,  Foster  <&  E.  T.  Merrick,  for  plaintiff  and  appel- 
lant   K  T.  Bussel  and  /.  H.  Muse,  for  defendant  and  appellee. 

Ilslet,  J.  This  is  the  revival  of  the  suit  between  the  same  parties,  in 
which  this  Court  nonsuited  the  plaintiff,  for  a  want  of  putting  in  mora. 
19.  An.  130. 

The  present  suit  is  to  recover  damages  for  the  non-delivery  of  thirteen 
bales  of  cotton,  under  a  written  contract,  or  receipt,  which  is  in  these 
words: 

"  Received  of  William  Pratt,  this  3d  of  December,  1863,  one  thousand 
dollars,  part  payment  on  thirteen  bales  of  ootton,  at  the  rate  of  forty- 
seven  cents  per  pound.  Cotton  to  be  delivered  at  Pratt's  plantation  in 
good  order.    Payment  in  full  on  delivery  of  cotton." 

(Signed)  "Thos.  R.  Craft." 

The  defence  is,  the  alleged  want  of  proof  of  the  putting  in  default,  and 
also  a  reconventional  demand,  alleging  the  tender  of  the  thirteen  bales, 
and  demanding  fourteen  hundred  and  forty-four  dollars,  the  residue  of 
the  price. 

The  case  was  tried  by  a  jury,  and  a  verdict  and  judgment  were  ren- 
dered in  favor  of  the  defendant,  rejecting  the  plaintiff's  demand,  and 
sustaining  the  defendant's  reconventional  demand  for  the  amount  therein 
claimed,  with  live  per  cent  interest,  from  the  13th  November,  1867,  with 
a  proviso,  that  no  fieri  facias  shall  issue  until  said  defendant  shall  have 
delivered  or  tendered  to  the  said  plaintiff,  at  his  plantation,  in  the  parish  of 
Bast  Baton  Rouge,  thirteen  bales  of  cotton  in  good  order;  said  bales 
averaging  four  hundred  pounds  in  weight  each,  and.  that  plaintiff  pay  all 
the  costs  to  be  taxed. 

In  the  opinion  first  rendered  by  this  Court  in  the  present  controversy, 
it  was  held  "  that  the  plaintiff  might  have  claimed  an  immediate  perfor- 
mance; and  that  no  damages  could  be  claimed  by  him,  without  proof  of 
his  having  pat  the  defendant  in  default  in  one  of  the  three  different 
ways  pointed  out  by  law. 

In  the  present  suit,  the  putting  in  mora  is  specially  alleged,  and 
cleary  proved. 

The  obligations  of  the  contract  were  reciprocal.  The  defendant  sold 
and  undertook  to  deliver  at  once,  at  the  plaintiff's  plantation,  thirteen  bales 
of  ootton,  for  the  price  of  forty-seven  cents  per  pound;  of  this  price,  one 
thousand  dollars  were  paid  before  the  execution  of  thd  agreement,  the 
balance  being  exigible,  upon  the  delivery  of  the  ootton,  in  the  manner 
stipulated  in  the  contract 


292  SUPREME  COURT  OP  LOUISIANA, 


Pratt  t.  Craft. 


Although  delivery  was  to  be  made  forthwith,  and  notwithstanding 
demand  legally  made  by  the  plaintiff  on  the  defendant,  the  latter 
made  no  attempt  to  comply  with  his  part  of  the  contract,  until  more  than 
two  years  after  it  was  entered  into,  and  after  he  had  been  put  in  mora, 
and  after  the  first  suit  for  damages  had  been  instituted  against  him. 

No  valid  reason  is  shown  for  the  non-compliance  of  the  defendant's 
obligation;  it  is,  on  the  contrary,  shown  that  it  was  entirely  feasible  to 
move  cotton  long  before,  and  that  the  defendant  himself  had  done  so 
without  obstruction. 

Had  the  defendant  delivered  the  cotton  immediately  after  the  war,  the 
plaintiff  would  have  received  it  then,  but  when  the  offer  or  tender  was 
made,  it  was  too  late. 

In  the  case  of  Moreau  v.  Chauvin,  8  Rob.  161,  the  Court  says:  "The 
object  of  the  putting  in  default  is  to  secure  to  the  creditor  his  right  to  de- 
mand damages  or  a  dissolution  of  the  contract,  so  that  the  debtor  can  no 
longer  defeat  this  right  by  executing  or  offering  to  execute  the  agree- 
ment. After  the  debtor  has  been  put  in  mora,  his  offer  to  execute  his 
engagement  comes  too  late,  and  cannot  be  listened  to."  6  Toullier, 
No.  255. 

And  this  rule  applies  to  this  case,  wherein  the  default  was  long  pre- 
vious to  the  defendants  tender  of  the  cotton  to  the  plaintiff. 

The  defendant's  breach  of  his  contract  gives  the  plaintiff,  at  his  option, 
the  legal  right  to  claim  damages.  C.  C.  1920;  18  La.  810;  and,  under  the 
law  and  the  evidence,  he  is  entitled  to  claim,  besides,  the  refunding  of  his 
advance  payment,  the  difference  of  value  between  the  stipulated  prioe 
and  the  market  price  at  the  time  of  the  default;  that  is  between  forty- 
seven  and  sixty  cents.     13  La.  229. 

This  disposes  of  the  reconventions!  demand. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  of  the  Distrct  Court  be  an nn lied, 
avoided  and  reversed;  and  proceeding  to  give  such  judgment  as  Bhould 
have  been  rendered  by  the  Court  below, — 

It  is  ordered,  adjudged,  and  decreed  that  William  Pratt,  the  plaintiff,  do 
recover  and  have  judgment  against  Thomas  R.  Craft,  the  defendant,  for 
the  sum  of  sixteen  hundred  and  seventy-six  dollars,  and  that  on  the  defen- 
dant's reconvention^  demand  there  be  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant.  It  is  further  ordered  that  the  defendant  pay 
all  costs  in  both  courts. 

No.  1690.— Succession  of  Robebt  K.  Kennedy. 

All  parties  interested  in  maintaining  the  judgment  of  the  lower  ooort,  moat  be  made  parties  to  fb* 
appeal,  otherwise  the  appeal  will  be  dismiased. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Po$eyf  J. 
John  McVea,  for  administrator  and  appellee.  Cross  &  Bardeesi*<i 
Race,  Foster  <&  K  T.  Merrick,  for  M.  Bradford,  appellee.  Keman,  McVea 
6  Hunter,  for  opponents  and  appellants. 
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Succession  of  Kennedy. 

Himan,  G.  J.  The  administrator  of  the  estate  of  Robert  K  Kennedy 
filed  a  tableau,  classifying  the  debts  owing  by  the  estate,  ( which  he  terms 
in  his  petition  an  account,)  setting  forth  therein  the  assets  of  the  estate,, 
and  the  various  claims  against  it,  which  were  privileged,  and  which, 
exceeded  its  assets.  He  also  plead  in  the  tableau  various  ordinary 
claims. 

He  prayed  that  he  be  allowed  credit  for  payments  made  by  him  as  per 
vouchers  filed,  and  that  he  be  also  allowed  to  pay  the  amount  yet  unpaid 
n  per  his  account. 

He  prayed  that  the  account  be  homologated,  etc. 

W.  W.  Chapman,  A.  Levy,  W.  H.  Letchford,  L  Bloom,  J.  J.  Pearson, 
opposed  the  tableau  and  its  homologation,  on  the  ground  that  the  claims 
stated  to  be  privileged  were  not  privilege  claims.  They  averred  other 
grounds  of  opposition. 

The  Court  rendered  judgment,  decreeing  that  the  claims  opposed  by  the 
opposing  creditors  and  some  other  small  claims,  were  privileged,  and 
ordered  the  administrator  to  pay  them  as  suoh,  decreeing  that  on  his 
filing  receipts  for  the  payment  of  these  privileged  claims  he  be  fully 
discharged  from  liability  on  account  of  the  estate,  and  also  decreeing 
that  the  claims  of  the  opponents  were  ordinary  claims. 

At  the  same  term  of  the  court  in  which  the  judgment  was  rendered, 
A.  Levy,  L  Bloom  and  J.  J.  Pearson,  obtained  by  motion  an  order  to 
appeal  from  the  judgment,  and  gave  bonds  in  favor  of  the  administrator 
and  others  opposing. 

A  motion  has  been  filed  in  this  court  to  dismiss  the  appeal,  because  all 
parties  interested  in  maintaining  the  judgment  have  not  been  made  par- 
ties to  the  appeal 

No  citation  of  appeal  was  served,  and  none  was  required  under  the 
order  of  appeal 

The  appeal  bonds,  therefore,  stand  in  the  place  of  citation,  and  the 
parties  to  the  appeal  are  only  those  who  gave  the  bonds  and  those  in 
whose  favor  they  were  given. 

The  appeal  bonds  limit  and  restrict  the  obligation  of  the  appel- 
lants to  the  administrator  of  the  estate  and  those  who  opposed  his 
tableau. 

The  bonds,  therefore,  are  not  in  favor  of  the  creditors  who  have  privi- 
leged claims  placed  on  the  tableau,  and  who  did  not  oppose  it,  and  they 
are  not  parties  to  the  appeal. 

They  certainly  are  interested  in  maintaining  the  judgment  in  their 
favor. 

Let  the  motion  be  maintained,  and  let  the  appeal  be  dismissed* 

No.  1152. —Jacob  Barker  v.  Union  Bank  of  Louisiana. 

AD  banking  institutions  in  Louisiana,  organlsod  under  the  Free  Banking  Law  of  1866,  an  exempt 
from  paying  interact  on  their  note*  in  circulation. 

APPEAL  from  the  Sixth  District  Conrt  of  New  Orleans,  Duplaniier,  J. 
Hunt  dt  Denegre,  for  plaintiff  and  appellant.     Bradford*  Lea  6 
Finney,  for  defendant  and  appellee. 
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Barker  v.  Union  Bank. 

Howell,  J.  The  plaintiff  has  appealed  from  a  judgment  which,  does 
not  allow  him  five  per  cent,  interest  on  the  bank-no  tea  of  the  defendant  a 
banking  institution  established  under  the  Free  Banking  law  of  1855, 
page  214. 

The  claim  for  interest  is  resisted,  and  we  think  successfully,  under  the 
provisions  of  said  Act,  which  prescribe  the  mode  of  making  default  and 
the  penalty  for  a  refusal  on  the  part  of  the  bank  to  pay  its  notes,  and 
which  provisions  have  not  been  complied  with  by  plaintiff. 

The  notes  of  these  banking  institutions  are  made  currency;  they  circu- 
late as  money  and  are  regulated  by  the  law  authorizing  their  issuance. 

They  are  to  be  executed  and  signed  •■  in  such  a  manner  as  to  make 
them  obligatory  in  law  as  promissory  notes,  payable  to  bearer  on  demand, 
and  without  interest,  at  the  place  of  business  of  tho  company," 

Sections  19  et  seq.  of  the  Act  1855  direct  the  mode  in  which  a  demand 
and  protest  shall  be  made,  the  proceedings  to  be  had,  and  the  penalties 
to  be  enforced.  The  statute,  in  our  opinion,  requires  a  formal  protest, 
and  provides  that,  in  lieu  of  interest,  the  holder  of  a  note  protested  shall  bs 
entitled  to  damages  at  the  rate  of  twelve  per  cent  per  annum.  The  rights 
of  the  holder  are  governed  and  limited  by  this  Act;  and  the  notes  issued 
under  it,  not  being  "  documents  for  debts"  are  not  subject  to  the  rules  of 
ordinary  promissory  obligations,  (4.  A.  89,)  and,  consequently,  are  not 
subject  to  the  A.ct  to  "  regulate  the  rates  of  interest"    Acts  1855,  p.  352. 

Without  the  prescribed  formality,  the  bank  could  not  well  know  what 
notes  would  bear  interest,  as,  after  such  a  demand  as  was  made  in  this 
case,  the.  holder  might  pass  off  the  note,  and  make  its  identification  impos- 
sible. A  bank  on  a  particular  day  may  be  unwilling  or  unablo  to  redeem 
notes  presented,  and  on  the  next  day  may  redeem  them.  A  particular 
mode  or  system  is  essential,  in  this  respect,  for  the  protection  of  both  the 
bank  and  the  note-holders,  and  when  a  bank  fails  in  its  obligations  to  a 
holder  of  its  notes,  the  latter  must  conform  to  the  provisions  of  the  statute 
which  directs  how  the  notes  shall  be  issued  and  redeemed.  Tho  Free 
Banking  Act  is  exceptional,  and  exempts  the  notes  of  the  Free  Banks  from 
the  operation  of  the  Act  regulating  interest 

Judgment  affirmed. 


No.  627.— W.  H.  Lewis  v.  E.  A.  Pattebson. 

A  party  employed  as  foreman  in  a  job  printing  offioe  hat  no  pmitaf e  on  tbe  job  natorlal  to 

bis  wage*. 
No  privilege  exiata  in  favor  of  tha  bolder  of  a  promheory  not*. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellow**,  J. 
Q.  L.  Bright,  for  plaintiff  and  appellee.     Whtiaker,  Fellows  <§  Mills, 
for  defendant  and  appellant. 

lLSiiBY,  J.  The  defendant  has  appealed  from  a  judgment  rendered 
against  him  in  favor  of  the  plaintiff,  for  the  sum  of  six  hundred  and  Ave 
dollars  and  interest,  with  a  lien  and  privilege  to  seoure  the  same  on  all 
the  property  and  materials  in  the  establishment!  known  as  the  Bulletin 
Job  Printing  Office. 
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Lewis  t.  Patterson. 

The  plaintiffs  claim  was  a  promissory  note,  drawn  by  the  defendant 
for  five  hundred  and  twenty-five  dollars,  and  the  balance  for  work  done  by 
him  as  foreman  in  the  job  office. 

The  judgment  is  correct  as  to  amount,  bat  the  law  accords  to  the  plain- 
tiff no  privilege,  even  for  the  work  performed  by  him.  8  An.  428;  17  L. 
439;  18  An.  52. 

Tae  plaintiff  having  died  since  the  pendency  of  the  present  appeal,  his 
■accession,  by  the  representative,  is  made  a  party.  The  judgment  ren- 
dered by  the  District  Court  is  reversed,  and  it  is  so  ordered,  adjudged 
and  decreed. 

It  is  further  ordered,  adjndged  and  decreed  that  judgment  be  and  it  is 
hereby  rendered  in  favor  of  the  plaintiff,  Wm.  H.  Lewis,  and  against  the 
succession  of  E.  A.  Patterson  and  his  representative,  in  the  sum  of  six  hun- 
dred and  Ave  dollars,  with  interest  thereon  at  the  rate  of  five  per  cent, 
per  annum  on  five  hundred  and  twenty-five  dollars,  from  27th  March, 
1864,  and  on  the  remainder  of  the  amount,  from  April  9th,  1864,  with  costs 
is  the  court  below;  the  plaintiff  and  appellee  paying  the  costs  of  appeal. 


No.  1665.— William  Wells  v.  Ashfobd  Addison. 

1  contract  of  acencj  whereby  the  agent  wm  placed  in  poaeeaelon  of  Confederate  treasury  notes  and 
bonds  of  the  Confederacy  (so-called)  to  invest  in  the  purchase  of  cotton  for  the  benefit  of  the  prin- 
cipal ia  iltoffal,  and  cannot  be  enforced. 

APPEAL  from  the  District  Court,  Parish  of  St.  Helena,  Mis,  J. 
/.  JE.   Wilson,  for  plaintiff  and  appellant.      McVea  &  Hunter  and 
&  /.  EUi$,  lot  defendant  and  appellee. 

Labauye,  J.  This  is  an  action  brought  by  the  plaintiff  to  recover  of 
defendant  forty-five  bales  of  cotton,  averaging  400  pounds  to  the  bale,  or  • 
in  lien  thereof,  its  value,  ten  thousand  dollars,  ($10,000)  with  legal 
interest  for  this,  to- wit:  that  he  placed  in  the  hands  of  Ashford  Addison 
two  Confederate  States  treasury  bonds  for  the  sum  of  91,000  each,  and 
bearing  eight  per  cent,  interest;  and  also  the  sum  of  91,795  in  Confede- 
rate States  treasury  notes,  which  notes,  at  that  time  and  long  since,  were 
a  circulating  medium  of  the  country,  which,  by  the  request  and  agreement 
of  the  said  Addison,  were  to  be  by  him  invested  for  the  use  and  benefit 
of  your  petitioner,  in  cotton  at  thirty  cents  per  pound  in  the  lint,  and 
delivered  to  your  petitioner  in  good  marketable  order.  Also,  said  Addison 
received  from  your  petitioner,  bagging,  rope,  twine  and  baling  needles, 
to  the  amount  in  the  aggregate  of  $1,247  40;  also,  received  from  peti- 
tioner one  barrel  flour,  at  930,  and  one  pair  boots  at  925;  and  also  the 
farther  sum  of  9300  in  cash,  which  said  Addison  promised  to  invest  for 
petitioner  in  cotton  at  thirty  cents  per  pound,  which  would  make  in  the 
aggregate,  forty-five  bales  averagine  400  pounds  each. 

This  demand  is  met  by  the  defendant  with  a  general  denial.  He 
admits  that  plaintiff  deposited  with  him  two  Confederate  States  trea- 
sury bonds  of  the  denomination  of  91,000  each,  for  investment  in  cotton. 
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Wells  ▼.  Addison. 


He  denies  that  he  ever  invested  in  cotton  the  Confederate  States  trea- 
sury notes  which  the  plaintiff  deposited  with  him;  admits  that  plain- 
tiff furnished  him  with  one  barrel  of  flour  and  a  pair  of  boots,  but  avers 
that  ha  was  only  to  charge  the  flour  at  $12,  and  that  the  boots  were  a  gilt 
in  consideration  of  services  rendered  by  him  to  plaintiff;  admits  that  he 
received  from  plaintiff,  as  his  agent  and  friend,  some  bagging  and  rope; 
but  denies  that  it  was  worth  the  price  charged  in  plaintiff's  account 
Defendant  then  assumes  the  character  of  reconvenor,  and  alleges  that  the 
plaintiff  is  indebted  to  him  in  the  sum  of  $1,310  50,  which  reconventions! 
demand  was  dismissed  on  his  own  motion. 

Defendant  also  filed,  to- wit,  on  the  5th  day  of  November,  1867,  what 
he  termed  his  peremptory  exception,  founded  in  law,  as  a  perpetual  bar  to 
plaintiff's  action,  to- wit:  "That  all  of  the  matters  and  claims  set  out  in 
p&infaiff 'a  petition,  arose  out  of  blockade-running  transactions,  in  violation 
ol  the  positive  law  prohibiting  all  commercial  intercourse  between  citizen* 
of  the  United  States, and  the  so-called  Confederate  States,  said  plaintiff 
having  been  a  •  citizen  of  the  United  States  at  the  date  of  the  account 
sued  upon,  and  the.  defendant,  a  citizen  of  the  Confederate  States,  and 
said  plaintiff,  a  blockade-runner." 

This  case  was  submitted  to  a  jury,  who  found  a  verdict  for  defendant, 
and  rejected  phrirrtiflfis  demand;  and  a  motion  for  a  new  trial  having  been 
overruled,  the  Court  gave  judgment  accordingly,  and  the  plaintiff  ap- 
pealed. 

Under  Art  2956,  Civil  Code,  reading  thus: 

"  The  object  of  the  mandate  must  be  lawful,  and  the  power  conferred 
must  be  one  which  the  principal  himself  has  a  right  to  exercise,"  we 
are  satisfied  that  we  cannot  entertain  the  plaintiff's  action  to  compel  the 
defendant  to  render  an  account  of  his  agency,  in  buying  cotton  for  the 
plaintiff  with  Confederate  papers,  as  described  in  the  petition;  the  object 
of  this  agency  was  unlawful  and  against  the  policy  of  the  government,  in 
giving  currency  and  circulation  to  such  papers  which  were  issued  to 
overthrow  this-  government. 

On  the  face  of  the  petition,  the  action  is  founded  upon  this  agency, 
rati  we  cannot  compel  the  defendant  to  account  to  his  principal  without 
giving  effect  to  and  recognizing  this  agency.  That  branch  of  the  case  is 
dismissed.     < 

As  to  the  account  sued  upon,  composed  of  ropes,  bagging,  twine, 
baling  needles,  cash,  flour  and  boots,  amounting  to  $1,602  40,  we  see 
no  illegality  in  that  transaction;  both  parties  resided  outside  of  the  Fed- 
eral lines,  and  could  act  together;  but,  on  examining  the  testimony, 
we  believe  that  plaintiff  failed  to  make  out  a  clear  case,  and  that  jus- 
tice requires  the  remanding  of  that  branch  of  the  demand,  to  be  tried 
according  to  law. 

1%  is  therefore  ordered  and  decreed  that  the  judgment  be  reversed,  as 
regards  the  said  account  of  91,602  40,  and  that  as  amended,  it  be  affirmed. 
It  is  further  adjudged  that  the  said  claim,  founded  on  the  account  for 
SI,  602  40,  be  remanded  for  a  new  trial,  and  that  defendant  pay  coats  of 
appeal. 
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James  v.  Greenwood. 

No.  1085. — A.  B.  James  v.  Moses  Greenwood. 

Tin  putting  la  default  of  a  depositary  ia  a  prerequisite  to  enable  the  depositor  to  recover  where 

the  thing  deposited  hae  been  loot  or  destroyed. 
Where  en  agent  or  mandatary,  or  person  having  property  on  deposit  at  a  time  when  he  is  not 

menaced  by  any  overpowering  force,  allows  the  property  to  be  taken  from  his  possession  without 

the  oonaent  or  authority  of  the  owner,  he  becomes  responsible  therefor,  and  the  patting  him  In 

default  is  unnecessary. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
P.  B.  Morgan,  for  plaintiff  and  appellant.    Bradford,  Lea  <£  Finney, 
for  defendant  and  appellee. 

Howell,  J.  On  26th  April,  1861,  one  B.  B.  Origin  gave  to  A.  B. 
James  k  Co.,  the  following  order: 

"New  Orleans,  April  2Cth,  1861. 
Moses  Greenwood,  Esq. : 

Please  deliver  to  the  order  of  A.  B.  James  k  Co.,  twenty-two  bales  of 
cotton  in  your  hands  belonging  to  me;  and  also,  transfer  to  their  order 
bill  of  !ading  for  ten  bales  cotton,  more  or  less,  that  will  be  consigned 

to  yon  by  me,  which  are  not  yet  arrived.     The  last  ten  bales  on 

(Signed)  B.  B.  Griffin, 

per  A.  Gordon." 
Across  the  face  of  this  is  the  following: 

"  This  cotton  or  proceeds  shall  be  delivered  or  paid  to  A.  B.  James 
A  Co. 

(Signed)  Moses  Greenwood." 

"April  27,  1861." 

It  is  alleged  that  the  defendant  subsequently  received  twelve  other 
bales  of  cotton  belonging  to  said  B.  B.  Griffin;  but  that  he  has  failed  to 
deliver  any  of  the  cotton  or  proceeds  according  to  said  agreement;  that 
it  was  all  shipped  to  England,  and  there  sold  for  account  of  defendant, 
and  worth  at  the  time  four  thousand  dollars,  which  he  refuses  to  pay, 
though  amicably  demanded. 

On  the  1st  May,  1861,  one  N.  S.  Williams  gave  to  the  said  A.  B.  James 
k  Co.  the  following  draft: 

44  Lewisbnrg,  Arkansas,  May  1, 1861. 
Mr.  Greenwood: 

Please  pay  to  A.  B.  James  k  Co.  one  thousand  dollars  at  ten  days  after 
sight,  and  charge  to  account  of  your  obedient  servant. 

(Signed^  N.  S.  Williams." 

Upon  its  presentation,  Greenwood  replied  as  follows: 

"  New  Orleans,  May  9,  1861. 
Messrs.  A.  B.  James  k  Co.,  present: 

Dear  Sirs — The  draft  of  N.  S.Williams  in  your  favor,  at  ten  days'  sight 
for  $1,000,  will  not  be  accepted. 

"  Mr.  Williams  has  in  my  hands  22  bales  cotton,  on  which  I  have  ad- 
vanced, say  $150;  there  is  also  the  freight,  river  and  fire  insurance,  and 
the  charges  of  drayage,  storage,  sampling,  weighing  and  commissions. 
I  will  deliver  the  cotton  to  be  shipped  to  Liverpool  for  Mr.  Williams' 
account,  you  paying  me  the  above  advances  and  expenses,  or  I  will  ship 
it  to  Liverpool,  you  having  proceeds,  less  my  account,  etc. 

"  The  12  bales  for  B.  B.  Griffin  will  also  be  delivered  to  you  if  desirous. 
Please  let  me  know  your  decision,  and  oblige,  Yours,  Ac. 

(Signed)  Moe«s  G*UB3*rwoOD." 
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James  ▼.  Greenwood. 


It  is  alleged  that  the  latter  portion  of  the  above  proposition  wm  ac- 
cepted, and  the  22  bales  left  in  the  hands  of  defendant  to  be  shipped 
accordingly,  which  was  done,  and  that  the  proceeds  thereof  amount  to 
three  thousand  five  hundred  dollars,  which  defendant  refuses  to  pay,  al- 
though amicably  demanded;  and  plaintiff,  as  receiver,  asks  judgment  for 
the  two  sums,  amounting  to  $7,500. 

The  defendant  denies  all  liability,  as  charged,  and  avers  that  at  the 
time  the  Griffin  order  was  presented,  he  had  in  his  possession  only  13 
bales,  (one  of  which  was  badly  damaged)  to  which  said  order  could  refer; 
that  he  had  then  shipped  9  bales  to  Liverpool,  and  on  29th  May  received 
6  bales,  making  in  all  28  bales  covered  by  said  order;  that  he  has  ren- 
dered full  account  of  the  9  bales  shipped  to  Liverpool,  and  repeatedly 
offered  to  deliver  the  remaining  19  bales  to  A.  B.  James  &  Co.,  who 
declined  and  neglected  to  receive  the  same;  that  in  consequence  of  the 
blockade  of  the  port  of  New  Orleans  in  1861,  it  became  impossible  for 
him  to  sell  or  ship  said  cotton,  which  remained  on  storage  until  the — 
day  of  April,  1862,  when,  without  his  fault,  it  was  destroyed  by  the  mili- 
tary authorities  having  control  of  this  city;  that  as  respects  the  Williams 
draft,  he  refused  to  accept  it,  but  offered  to  transfer  to  James  &  Co.,  or 
ship  for  their  account,  22  bales  of  the  drawer's  cotton  on  certain  condi- 
tions, which  alternative  offer  was  refused;  and  that  in  consequence  of 
the  blockade  he  was  unable  to  ship  or  sell  the  same,  and  it  was  likewise 
destroyed  as  the  Griffin  cotton  was.  In  a  supplemental  answer,  he  ad- 
mitted owing  the  plaintiff  (receiver)  9490  93  proceeds,  with  interest,  of 
the  9  bales  Griffin  cotton  shipped  to  Liverpool,  and  also  having  $20  48 
to  the  credit  of  Williams,  which,  though  not  bound  so  to  do,  he  is  willing 
to  pay  to  plaintiff,  and  deposited  said  sums  in  court  - 

The  District  Judge  gave  judgment  in  favor  of  plaintiff  for  the  sums 
deposited,  and  condemned  him  to  pay  costs  after  date  of  deposit,  from 
which  he  appealed. 

It  will  be  perceived  that  the  defendant  is  charged  with  having  shipped 
to  England,  and  sold  for  his  own  account  the  cotton  in  the  Griffin  order, 
and  with  having  shipped  the  Williams  cotton  for  account  of  James  £  Co. ; 
which  he  says,  that  at  the  date  of  the  first  order,  he  had  already  shipped 
9  bales  of  the  Griffin  cotton  to  Liverpool,  for  which  he  accounts,  and 
that  he  offered  to  deliver  the  balance,  comprised  in  both  demands;  that 
neither  of  his  offers,  in  regard  to  the  Williams  cotton,  was  accepted;  and 
that  in  consequence  of  the  blockade  of  this  port  he  could  neither  ship 
nor  sell  any  of  said  cotton,  and  it  was  burned  without  his  fault. 

The  evidence  satisfies  us  that  the  9  bales  were  shipped  as  alleged,  and 
that  the  balance  of  the  cotton,  except  a  few  bales,  was  taken  from  the 
press,  without  defendant's  consent,  and  destroyed  by  lawless  men,  upon 
the  approach  to  this  city  of  the  Federal  fleet,  in  April,  1862;  but  it  is 
difficult,  from  the  peculiar  pleadings  and  the  conflicting  testimony  upon 
the  question  of  a  default,  to  determine  who  must  bear  the  loss. 

Plaintiff's  clerk  *fies  that  the  defendant  agreed  to  ship  the  cotton 
to  Liverpool  for  account  of  plaintiff;  that  he  called  frequently  on  defen- 
dant in  regard  to  it,  and  was  answered  that  the  returns  of  sales  had  sot 
been  received  from  England,  and  that  in  these  interviews  no  particular 
cotton  was  specified,  fee  being  under  the  conviction  that  the  cotton  fae 


NEW  ORLEANS,  APRIL,  1868.  299 


Jubm  v.  Greenwood. 


spoke  of  was  the  Williams  and  the  Griffin  cotton.  While  the  defendant's 
deck  testifies  that  the  answers  to  the  former  witness,  who  merely  inquired 
about  the  matter  of  Williams  and  Griffin,  referred  to  the  cotton  which 
had  been  shipped,  and  that  the  said  witness  was  informed  that  the  balance, 
not  shipped,  was  at  plaintiff's  disposal. 

In  this  conflict  of  testimony,  we  must  be.guided  by  the  opinion  of  the 
lower  Judge,  who  had  the  witnesses  before  him,  saw  their  manner  of  tes- 
tifying, and  was  better  able  than  we  are  to  give  just  weight  to  their 
respective  statements.  And  he,  it  seems,  gave  greater  credit  to  defendant's 
witness,  and  relieved  the  defendant  from  responsibility.  We  are  sus- 
tained in  this  course  by  the  rule,  that  the  plaintiff  must  make  his  case 
clear.  The  facts  in  this  case  raise  the  presumptipn  that  his  witness  was 
mistaken. 

And  under  this  state  of  facts  the  defendant  must  be  viewed  as  a  depo- 
sitary of  the  cotton  in  his  possession,  and  it  was  the  duty  of  the  plaintiff 
to  put  him  in  default,  of  which  there  is  no  satisfactory  proof,  the  demand 
shown  having  reference  only  to  the  returns  of  the  cotton  that  had  been 
shipped. 

We  do  not  construe  the  defendant's  answer,  as  admitting  necessarily 
that  he  agreed  to  sell  or  ship,  as  charged,  but  in  the  light  of  the  evidence, 
as  accounting  for  the  cotton  being  exposed  *to  destruction  after  such  a 
lapse  of  time,  the  plaintiff  having  neglected  to  demand  or  receive  the 
delivery,  and  the  port  having  been  closed,  it  became  impossible  for  him 
(defendant)  to  dispose  of  it. 

It  appears,  however,  from  the  testimony  of  the  proprietor  of  the 
Louisiana  Cotton  Press,  that  the  defendant  gave  an  order  for  the  deliv- 
ery of  sixty  bales  to  a  Confederate  gun-boat,  and  among  that  number 
were  eight  bales  of  the  cotton  now  in  controversy,  and  which  were  not 
destroyed  as  set  out  in  the  answer;  for  this  occurred  in  September,  1861, 
prior  to  the  transfer  of  his  cotton  from  said  press  to  TerrilTs  press,  from 
which  latter  press  the  cotton  was  taken  and  destroyed  in  April,  1862. 
There  is  nothing  in  the  record  which  excuses  the  defendant  for  making 
this  disposition  of  the  cotton  or  explains  the  object  thereof,  and  he  can- 
not be  protected  by  the  supposition  that  had  he  not  delivered  it  to  the 
gun-boat,  it  would  have  been  burned  with  the  other.  This  was  a  volun- 
tary act,  in  violation  of  his  obligation  as  depositary  or  agent,  and  his 
responsibility  attached  before  any  overpowering  force  was  used  as  to  the 
other  cotton. 

Upon  the  evidence  before  us,  we  estimate  those  eight  bales  to  be 
worth  $441  60,  which,  added  to  the  two  sums  allowed  in  the  lower  court, 
makes  the  sum  of  $953  01  to  which  plaintiff  is  entitled. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiff,  as  receiver,  recover  of  defendant,  Moses  Greenwood, 
the  sum  of  $953  01,  with  legal  interest  from  judicial  demand,  and  costs 
in  both  courts,  subject  to  a  credit  of  $511  41  on  18th  April,  1866. 
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No.  1620.—  Wm.  H.  Wells  v.  Ths  City  of  New  Ohueans. 

Whore  wider  the  lew  a  corporation  ia  exempt  from  giving  bond  in  all  judicial  proceedings  to  which  ib« 
la  a  partj  no  appeal  wiW  lie  from  an  interlocutory  decree  dtaoltingaa  injunction  witbont  bond. 

▲n  injunction  against  the  City  of  New  Orleans  may  be  dissolved  on  motion  without  bond.  The 
statute  exempting  the  City  from  giving  bond  in  all  judicial  proceedings  to  which  she  i»  a  petty 
»  general,  and  apphes  to  the  dissolution  of  injunction*. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplanlier,  I 
Sambola  <ft  Ducros,  for  plaintiff  and  appellant.     J.  D.  Augustin,  for 
Pomeroy  &  Co.,  appellees.     A.  M.  Buchanan,  City  Attorney,  for  City. 

Labauyb,  J.  This  is  an  appeal  taken  by  plaintiff  from  an  interlocu- 
tory judgment,  and  the  first  question  raised  is,  whether  or  not  an  appeal 
lies. 

The  plaintiff  alleges  that  the  defendant  had  sold  or  leased  to  him  tbe 
collection  of  the  revenues  on  stands  and  stalls  to  be  erected  by  him  on  a 
certain  space  of  ground,  from  the  1st  August,  18G6,  to  the  31st  Decem- 
ber, 1867,  for  827,250.  That  pursuant  to  his  agreement,  he  has  put  up 
stands  and  stalls  at  an  expense  of  upward,  86,000,  and  that  the  defendant 
is  bound  to  indemnify  him  for  the  same,  and  that  he  is  entitled  to  keep 
possession  until  indemnified.  That  the  Mayor  of  the  City  has  threatened 
to  dispossess  petitioner  by  violence,  and  ordered  Waldo  to  collect  the 
revenues  of  said  Btalls. 

He  prays  that  the  City  and  its  officers  be  enjoined  from  molesting 
petitioner  in  his  possession  of  said  stallB  and  stands. 

An  injunction  was  accordingly  granted. 

On  motion  of  defendant's  attorney,  and  on  suggesting  to  the  Court 
that  the  injunction  granted  herein  is  depriving  the  City  of  a  revenue  of 
about  897  a  day,  and  that  the  provisional  dissolution  of  the  same,  cannot 
work  an  irreparable  injury  to  the  plaintiff,  it  was  ordered  that  the 
injunction  herein  granted  be  provisionally  dissolved  without  bond  and 
security  being  given,  the  City  being  dispensed  by  law  from  giving 
judicial  bonds. 

From  that  order  or  judgment,  plaintiff  appealed,  on  the  ground  thai 
the  Court  erred  in  dispensing  the  City  from  giving  bond,  and  that  said 
order,  even  if  granted  pn  giving  bond,  inflicts  upon  plaintiff  an  irrepar- 
able injury. 

This  injunction  was  dissolved  under  the  dispositions  of  Art.  807  C.  P: 

"  Whenever  the  act,  prohibited  by  the  injunction,  is  not  such  as  may 
work  an  irreparable  injury  to  the  plaintiff,  the  Court  may,  in  their  discre- 
tion, dissolve  the  same,  provided  the  defendant  execute  his  obligation  in 
favor  of  plaintiff."    *    *    * 

This  article  provides  that  this  bond  is  given  as  a  guaranty  that  tbe 
defendant  will  deliver  the  property  in  the  same  state  it  was  in  at  the 
issuing  of  the  injunction,  and  pay,  besides,  all  damages- sustained. 

Therefore,  if  the  defendant  was  bound  in  law  to  give  a  bond,  the  judg- 
ment of  the  Court,  dispensing  the  City  from  giving  such  a  bond,  might 
work  an  irreparable  injury,  and  an  appeal  would  lie;  but  the  law  provides: 

44  That  in  all  judicial  proceedings  where,  by  law,  bond  and  security  is 
required  from  litigants,  the  City  of  New  Orleans  shall  be  dispensed 
from  furnishing  bond  or  security."    Acts  of  1856,  p.  166,  sec.  13L 
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This  law  is  clear  and  general,  and  makes  no  distinction.  Ubi  lex  non 
dtttinguit,  nee  nos  disHnguere  debmnus.  This  is  certainly  a  judicial  proceed- 
ing. ,   - 

We  consider  the  case  as  if  a  bond  had  been  duly  given;  therefore,  no 
irreparable  injury  can  result  in  this  case,  for  the  waut  of  security. 

In  other  respects,  we  do  not  see  that  the  judgment  appeal  from,  can 
work  an  irreparable  injury  to  the  plaintiff.    We  cannot  entertain  •  t^ 
appeal    Art  307  0.  P;  Jure  v.  First  Municipality  of  New  Oceana,  %  ^. . 
321.-  .  .    ,  .       . 

Appeal  dismissed,  at  appellant's  costs. 


No.  1821.— Mabt  Jake  Waxjlaoh  v.  HattzuroN  MoCoxftidtttm,  her 
husband 

Tke  wife's  mortgage  on  the  property  of  her  hnsband,  to  secure  the  payment  of  her  paraphernal  funds 
vjriohha**  come  Into  his  hands,  dates  from  the  time  the  hastend  receirei  tha-f  on<t&     . 

The  wife  has  the  right  at  all  times  to  resume  the  administration  of  her  paraphernal  estate,  and  the 
fcnebend  is  not  responsible  to  her  for  failing  to  oolleot  funds  or  assets  belonging  to  her  during  his 
adminlstretia*  of  hoe  affaire,  oho  eouW  at  any  time  taeniae  the  administration,  and  protect 
herself. 

The  wife  must  bear  the  loss  which  she  sustains  by  failing  to  enforce  her  legal  rights. 

4  PPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar,  J,  •» 

il    Aroni  <ft  Cottier,  for  plaintiff  aud  appellee.      B.  Lewis,  for  H. 
MeCuUoogh.    Farrar  &  j&epss,  for  interveners  aud  appendants* 

Hthan,  G.  J.  Plaintiff  sued  to  have  judgment  of  separation  of  pro- 
perty from  Hamilton  McCuUough,  her  husband,  to  recover  from  him 
$19,701  45,  alleged  by  her  to  be  the  amount  received  by  him  of  her  para- 
phernal funds,  and  to  have  recognized  and  enforced  her  legal  mortgage 
on  ail  his  property  to  secure  the  payment  of  said  amount  with  interest, 
which  she  alleged  attached  in  1651. 

Martha  Brannin,  as  tutrix  of  the  minor  children  of  J.  W.  Brannin, 
deceased,  who  are  creditors  of  the  defendant,  intervened  in  this  suit, 
denied  the  allegations  of  the  plaintiff,  and  prayed  that  her  demand  might 
be  rejected. 

The  judgment  of  the  Court  was,  that  plaintiff  resume  the  administra- 
tion of  her  estate;  that  the  community  between  her  and  defendant  be  dis- 
solved; that  she  recover  from  him  913,155  25,  with  legal  interest  from  the 
date  of  the  judgment;  that  her  legal  mortgage  be  recognized  to  take 
effect  from  1st  January,  1851;  that  it  be  enforced;  that  all  the  property  of  ' 
defendant  be  seised  and  sold  to  satisfy  his  wife's  claim,  and  that  the 
intervention  be  dismissed  at  the  intervener's  costs. 

Rom  the  judgment  the  intervener  has  appealed. 

There  being  full  proof  that  defendant  is  not  able  to  pay  his  debts,  the 
only  questions  raised  by  the  parties  in  this  Cdurt  are  as  to  the  amount  of 
the  wife's  claim,  and  as  to  the  time  when  her  mortgage  attached. 

The  evident*  relied  on  by  the  parties,  Was  taken  down  in  a  very  loose 
'  manner,  but  it  is  established  that,  between  1st  January,  1851,  and  1st  " 
January,  1853,  defendant  received  $10,006  of  his  wife's  paraphernal  funds. 
With  s«eh  evidence,  we  ean  only  know  that,  on  the  31st  December,  1852,    ' 
the  husband  had  received  $10*,000  of  his  wife's  paraphernal  funds,  an  J  we 
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cannot  ascertain,  by  this  evidence,  that  any  exact  sum  was  received  by  him 
before  that  date. 

It  also  appears  from  the  evidence  that  an  amount  of  $3,155  25  wu 
lost  to  plaintiff  by  the  failure  of  defendant's  father,  against  whom  plain- 
tiff had  a  judgment,  and  it  is  contended  by  her  that  defendant  is  bound 
to  her  for  that  amount. 

There  being  no  evidence  of  hinderance  by  the  husband  to  the  wife's 
administration  of  her  paraphernal  property,  we  cannot  so  conclude. 

She  was  unobstructed  in  the  exercise  of  her  paraphernal  rights,  and 
should  have  enforced  them. 

The  loss  resulting  from  the  non-enforcement  of  them  must  be  borne  by 

It  is  orderded,  that  that  part  of  the  judgment  appealed  which  dimiiwws 
the.  intervention  and  condemns  the  intervenor  to  pay  the  costs  of  interven- 
tion, be  reversed.  It  is  futher  ordered  that  so  much  of  said  judgment  as 
grants  the  plaintiff  a  mortgage  on  all  of  defendant's  property  for  913,155 
25,  with  interest  to  date  from  the  1st  of  January,  1851,  and  orders  the 
seizure  and  sale  of  said  property,  be  reversed  as  to  intervenor,  and  it  is 
decreed,  as  to  her,  that  the  wife's  mortgage  on.  all  the  immovable  property 
of  defendant  be  recognized  from  the  31st  of  December,  1862,  for  the  sum 
pf  pen  thousand  dollars  only,  with  legal  interest  from  the  19th  day  of  Oc- 
tober, 1866,  and  as  such,  let  it  be  enforced. 

The  intervenor  to  pay  costs  of  intervention  in  the  lower  court.  The 
costs  of  appeal  to  be  borne  by  plaintiff. 

art    on&t 

48  396J  No,  866. — Talk  New  Oklsans  Mutual  Insurance  Co.  v.  The  New  Ob- 

leans,  Jackson  and  Great  Northern  Railroad  Company. 

The  New  Orleans,  Jackson  and  Great  Northern  Railroad  took  on  the  cars  at  Osyka,  Mia*..  57  bate*  of 
oottoa*  lor  whioh  they  gave  ft  bill  of  lading  of  the  following  tenor:  Received  in  good  order  and 
weil  conditioned  to  be  transported  to  New  Orleans,  bnt  it  does  not  insure  against  risk  by/ra. 
The  cotton  took  fire  on  the  train  and  was  entirely  consumed.  The  New  Orleans  Mntoal  Insurance 
C©  pay  the  owners  for  the  cotton  $£80  per  bale,  and  sue  the  railroad  company  as  oommon  carrier, 
and  base  their  right  to  recover  on  the  ground  that  the  fire  and  destruction  of  the  cotton  occurred 
through  the  fautt  and  negligence  of  the  railroad  company  and  their  employes:  2M4— That 
Jnasmuoh  as  the  railroad  oompany  specially  excepted  the  risk  of  jlr«,  and  it  not  being  shown  by 
the  insurance  company  that  the  fire  occurred  through  the  fault  or  negligence  of  the  oompany. 
the  insurance  company  cannot  recover. 

The  common  carrier  is  bound  for  ordinary  negligence,  notwithstanding  the  speoJsJ  sgmmsnt 
excluding  risk  for  fire. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thcard,  J. 
Bradford*  Lea  <fc  Finney,  for  plaintiffs  and  appellants.     OampbeB, 
Spofford  &  Campbell,  and  Hays  <&  Adams,  for  defendants  and  appellees. 

Ilblet,  J.  This  is  a  suit  to  recover  the  value  of  fifty-seven,  bales  of 
cotton,  received  for  transportation  at  Osyka,  Miss.,  on  the  18th  August, 
1855,  consigned  to  Outrer  and  Harrison,  at  New  Orleans,  insured  by  the 
plaintiffs,  destroyed  by  fire  about  nine  miles  above  New  Orleans,  and 
paid  for  by  the  plaintiffs,  in  consequence  of  the  insurance  undertaken 
by  them. 

The  plaintiffs  insured  the  cotton  for  the  consignees,  at  9160  per  bale, 
paid  them  the  full  amount  insured,  and  claim  to  be  subrogated  to  their 
rights  and  olaims  against  the  railroad  oompany. 
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The  bill  of  lading  acknowledges  the  receipt  of  the  cotton  "in good 
order  and  well-condiiioned,"  but  it  does  not  insure  against  risk,  by  •  Jfre, 
which  is  thereby  expressly  excluded;  and  in  order  to  fix  liability  for  Khe 
loss  npon  the  defendant,  the  plaintiffs  charge  the  railroad  company  witk 
"grost  fault,  negligence  and  mismanagement." 

From  a  judgment  in  the  lower  court  in  favor  of  the  defendant,  the 
plaintiff  has  appealed. 

The  American  authorities  maintain  the  right  of  the  common  carrier  to 
restrict  his  liability  by  special  contract.  Angell  on  Carriers,  220,  sec  69, 
and  notes;  6  How.  382;  and  this  Court  recognizes  the  same  dootrine  in 
Roberta  v.  Riley,  15  A.  103. 

But  the  carrier,  notwithstanding  a  special  agreement,  is  liable  for  losses 
and  injuries  occasioned  not  only  by  gross  but  by  ordinary  negligence;  or 
in  other  words,  the  carrier  is  bound  to  ordinary  diligence.  Thomas  v. 
Ship  Morning  Glory,  etc.,  13  A.  209.    16  How.  474.    31  Maine  Rep.  223. 

The  plaintiff,  having  proved  the  loss  of  the  cotton,  it  devolved  on  the 
defendant  to  show  that  it  was  occasioned  by  one  of  the  exceptional  perils, 
and  this  being  established,  the  burden  of  proof  was  on  the  shipper  to 
prove  that  the  carrier  was  gnilty  of  negligence,  and  might  with  due  care 
have  prevented  the  loss.     10  A.  413.     13  A.  270. 

The  plaintiff  attributes  the  destruction  of  the  cotton  to  the  fault  and 
negligence  of  the  railroad  company  and  its  employes— in  this,  that  it  did 
not  provide  a  suitable  and  sufficient  vehicle  to  transport  the  cotton,  the 
one  furnished  for  that  purpose  being  an  open  flat,  by  no  means  adapted 
to  that  kind  of  freight.  Cotton  being,  as  he  says,  one  of  the  most 
inuanfmaMe  materials  in  nature,  and  exposed  to  kindle  from  sparks;  that 
no  means  were  at  hand  when  the  cotton  was  burnt  to  prevent  or  arrest 
the  fire.  No  backets,  with  water  in  them  or  empty;  not  a  drop  of  water 
for  that  purpose;  no  watchman  ou  the  train;  and  that  no  attempt  was 
made  to  throw  off  the  burning  bales  to  save  the  rest.  This  is  the  plain- 
tiff's case. 

The  defendant  shows  contrarily:  that  to  the  knowledge  of  the  shipper, 
the  company  was  in  the  habit  of  carrying  cotton  on  flats;  probably, 
because  it  is  safer  for  the  whole  train  than  any  other;  that  the  shipper 
was  present  when  the  cotton  was  shipped  on  the  flat;  that  there  were 
buckets  on  the  train,  but  that  it  was  impossible  on  a  road  so  rough,  as 
the  defendant's  was,  to  carry  water  in  them. 

The  nearest  water  to  the  spot  where  the  fire  occurred,  was  half  a  mile 
off— unless  water  had  been  taken  from  the  tank,  which  supplied  the  en- 
gine— that  being  the  only  tank  which  is  used  on  railroad  trains.  If  water 
could  have  been  spared  from  that,  which  is  not  shown,  it  was  at  a  dis- 
tance of  800  feet  from  the  burning  car,  and  could  not  have  been  used 
effectually  to  arrest  the  flames,  which  made  rapid  progress,  as  everything 
was  "  so  dry,  with  a  strong  wind  blowing." 

The  employes  attempted  to  smother  the  flames  with  branches,  but 
ineffectually;  and  all  they  could  do  was  to  separate  the  train,  by  which 
means  they  prevented  the  fire  from  communicating  to  any  other  part 
of  it 

The  bagging  was  worn  and  torn  off  at  the  ends,  as  is  proved  in  the 
record,  although  in  foe  bill  of  lading  it  was  inserted  as  being  in  good 
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order  and  condition.  This  exposed  it  to  ignition  from  sparks  or  other- 
wise. Imthe  case  of  Oakty  &  Mawhits  ▼.  Gorthn,  7  A.  235,  one  ol  aa 
excepted  risk  by  fire,  and  the  destruction  of  cotton  on  a  railroad,  ignited 
by  sparks  from  a  locomotive,  it  was  held  that  the  proprietors  of  the  railroad 
were^not  liable  fqr  such  a  ioaa,  "  TJie  transportation,"  said  the  Court, 
"partly  by  steamer  and  partly  by  railway,  was  within  the  usages  of  trade. 
It  is  reasonable  to  believe  it  was  in  contemplation  of  the  parties,  tod  jk 
might  be  inferred  from  the  evidence  that  the  greater  risk  of  fire  on  the 
railway  was  the  cause  of  the  exception  in  the  bill  of  lading ;*'  and  if  the 
loss  happened  through  the  negligence  of  the  owner,  in  shipping  his  col- 
ton  fib  as  to  expose  it  to  loss  from  fire,  he  could  not  recover,  even  if  the 
carreer  was  to  blame.  Redfield  on  Railways,  263.  AngeU  on  Carriers, 
page  57.  ' 

'This,  and'  the  shipper's  implied  acquiescence  in  the  mode  used  to 
transport  Lis 'cotton,  brings  his  case  within  the  principle  recognized  in 
4  La.  211;  9  La.  33;  and  2  A.  587,  against  which  the  authority  cited  from 
16  A.  223/  does  not  militate;  as  in  that  case,  the  owner  of  the  cattle  did 
all  he  could  to  redder  the  only  means  of  transportation  at  the  moment 
available,  a  safe  one;  and  lost  the  cattle  shipped  by  him  by  the  wilful 
obstinancy,  fault  and  carelessness  of  the  carrier,  who  acted,  not  in  accord- 
ance with,  bat  contrary  to,  the  wishes  of  the  shipper. 

Although  the  defendant,  notwithstanding  the  special  agreement,  ex- 
cluding risk  from  fire,  was  bound  for  ordinary  negligence,  he  may  well 
invoke1  the  maxim  lex  neminem  cog  it  ad  vana  seu  imposaibilia.  If  no  water 
could  be  procured,  it  was  uuimportant  what  number  of  buckets  on  that 
occasion  were  on  the  cars,  or  what  was  the  condition  of  those  on  board. 
The  only  means  at  hand  was  to  smother  the  flames,  which  was  attempted, 
bu,t  ineffectually. 

^he  ^ales  qf  cojton  Jjurjiing  on  the  0a,t  were  not  thrown  off  ijb,  beoanee 
opg  fo^^ag^  progress  of,  the  ftra,  it  could  not  be  dose,  as  the  evi- 
dence; proves, .  .  ,. 

yh#  moment  was  a  critical  Que,  and  t&*  Attention  of  every  one  was 
natality,  directed  to  the  cars  in  the  front  And  .rear  of  the  burning  car,  to 
sever  tfie  train  so  as  to  prevent  the  fire  communicating  either  way,  was 
the  first  consideration. 

Nothing  could  have  J>een  4pne  to  aave  the  burning  cat  and  Us  freight 
as,  fcfrey  were  evidently  doomed  to  destruction,  from  the  momeat  the 
inflammable  matter  in  the  car  was  ignited;  and  ao  diligence  on  the  part 
of  y  the,  carriers  couUJL  have  rescued  the  property  from  deatruetio*. 
12  A.  400. 

.The.  loss  happened  by  a  oas  forUM,  an  accidental  fire,,  which  was  una- 
voidable, 

iNoffaplt*  negligence,  carelessness  or  mismanagement  can  bo  property 
attributed  to  the  railroad  company.    7  R.  251. 

•The  Judge  of  the  Coart  below  sastaiaed  has  ja^gawut  by  tatid 
reasons;  and  Jo*  these  reasons  and  those  now  given  by  as: 

dsjs.ondered,  adjudged  and  decreed  that  the  jmdguentof  the  District 
GpUrt.be  and  the  same  is  hereby  affirmed,  the  coats  of  appeal  to  be  paid 
by  the  appellant. 
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No.  1120.— Mbs.  a  A.  SrLLrvmr,  Wife  of  Charles  Gayarrt,  *.  Bhllooq, 

NOBLOX  &  CO. 

The  sheriff  is  bound  to  pay  over  to  the  judgment  creditor  the  money  collected  on  a  writ  of  Jleri 
fada$.    Ho  has  the  right  to  retain  out  of  the  amount  the  fee*  and  oharget  allowed  by  law. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans.  ITtfard,  J. 
Elmore  &  King,  for  plaintiff  and  appellant     A.  <ft.  M.  Voorhm,  for 
defendants  and  appellees. 

Ho  well,  J.  The  plaintiff  has  appealed  from  a  judgment  on  a  rule 
taken  by  her  on  the  late  sheriff,  C.  Bienvenu,  for  not  paying  to  her  funds 
in  his  hands  made  on  a  fieri  facias,  issued  in  this  case.  The  sum  in  his 
hands  is  $1,491,  and  his  bill  of  costs  and  ohargea  amounts  to  $1,498  41,  a 
large  number  of  the  items  of  which  are  either  unauthorized  or  not  in 
conformity  with  the  "  fee-bill;"  but  plaintiff  has  limited  her  opposition 
in  this  court  to  the  following  items,  to- wit: 

Storage $    30  00 

Expenses  at  sale,  delivery,  etc 9  75 

Keeping  from  December  13,  1865,  to  April  10, 1866, 119  days,  at 

$6  per  day,  3  keepers 714  00 

Keeping,  April  10,  1866,  to  April  17,  1866,  at  84  per  day 28  00 

Drayage 26  00 

Removing  furniture 50  00 

Labor 83  00 

Taking  down  gas  fixtures 15  00 

Clerk's  fees,  No.  15,728,  Fourth  District  Court 12  50 

Clerk's  fees,  No.  9,961,  Sixth  District  Court 71  95 

Amounting  to 8  989  20 

It  is  shown  that  the  movables  in  the  charge  of  the  keepers  were  at 
three  different  places,  the  residences  of  the  three  defendants;  that  three 
keepers  were  paid  the  sum  of  8546,  and  that  the  property  was  then 
removed  to  the  sheriff's  warehouse,  by  which  the  other  charges  were 
incurred.  Why  the  property — household  movables — should  have  been  so 
long  in  the  charge  of  keepers,  and  then  put  in  a  warehouse,  is  not 
explained. 

The  Code  of  Practice,  Art.  659,  makes  it  the  duty  of  the  sheriff  to  put 
movables  in  a  place  of  safety,  under  the  penalty  of  being  responsible  for 
loss  or  injury,  resulting  from  his  fault  or  neglect;  and  the  fee-bill  (acts 
1856,  p.  162,  {  12)  allows  a  compensation  for  keeping  personal  property 
at  the  discretion  of  the  Court 

Safety  of  the  property  from  loss  or  injury,  and  a  fair  compensation 
only  for  effecting  this  are  contemplated,  and  reasonable  expenses  neces- 
sary for  this  purpose  only  should  be  allowed.  Counsel  for  plaintiff,  in 
argument,  admitted  that  the  items  of  storage  830,  and  drayage  .825, 
might  be  properly  allowed;  but  in  the  evidence  before  us,  we  see  no 
justification  for  the  items,  expenses  at  sale,  'removing  furniture,'  *  labor/ 
and  '  taking  down  gas  fixtures.'  We  find  in  the  note  of  evidence,  that 
the  fees  of  the  clerk  of  this  court  (the  Fourth)  are  not  objected  to; 
hence  the  item,  clerk's  fees,  812  50,  must  be  admitted.  Wo  have  no 
i  of  testing  the  correctness  of  the  clerk's  fees  in  the  Sixth  District 
89 
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Court,  even  if  they  could  be  allowed  oat  of  this  fand.  One  witnea 
states  that  ffi  per  day  is  the  v$ual  charge  tot  keeping;  and  therein  proof 
that  the  sheriff  paid  9546  for  the  keeping  in  this  oase— nearly  $200  less 
than  he  has  charged,  We  think  the  sum  paid  may  be  reimbursed;  then 
is  no  evidence  to  warrant  a  reduction;  which  makes  the  sum  of  1375  70 
to  be  paid  to  plaintiff. 

It  is  therefbre  ordered  that  the  Judgment  appealed  from  be  reversed, 
and  it  is  now  ordered  that  the  rule  herein  taken  on  19th  June,  1866,  be 
made  absolute  so  far  as  to  order  the  late  sheriff;  G.  Bienvenu,  to  pay 
pver  to  the  plaintiff  the  sum  of  9376  70  retained  by  him  as  costs,  and 
that  he  pay  the  costs  of  this  proceeding  in  both  courts. 
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No.  1124.— Virginia  Deafer  and  W.  P.  Dbapeb  «.  Atotjstus  Richabds. 

107    fill        ***■■•  ttoriwd  wftboat  ohjaation.  and  *&ai*aioAfl  mad*  in  the  raoord.  mart  hava  thai*  *«!«*, 
although  QBAothorised  by  the  pleading*. 
A  party  in  poaaaasion  of  houaahold  faraitnrt  totoafinf  U  another,  may  ivltave  fciaaatf  inm  pajias 
emrtv  estimated  fahM  far  deltvtrint-  4na  artWa.  W  tta  ownac 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplanlier,  J. 
Carleion  Hunt,  for  plaintins  and  appellants.    J.  H.  New,  for  defen- 
dant and  appellee. 

Labauto,  J.  The  plaintiffs  claim  of  the  defendant  the  possession  of 
household  furniture,  or  the  value  thereof,  81,000,  On  bringing  the  suit, 
the  furniture  was  sequestered.    .  .     . 

,    The  defendant  answered  by  pleading  a  general  denial 

Judgment  was  rendered  below  in  favor  of  the  defendant,  and  the  plain- 
tiffs took  this  appeal. 

On  the  trial  of  the  case  below,  defendant  offered  a  witness  to  prove 
that  a  portion  of  the  property  in  dispute  belonged  to  him;  the  plaiotiffl 
objected,  on  the  ground  that,  under  the  general  issue,  such  proof  could 
not  be  received;  the  Court  sustained  the  objection,  and  a  bill  was  reserved. 
The  Court  did  not  err.  The  rule  is  well  settled  that  a  party  cannot  prove 
what  he  has  not  alleged.  The  case  of  Well  v.  $L  Dieier,  9  A-  120,  is  ex- 
actly in  point 

Thedefendant  then  moved  to  amend  his  answer  so  as  to  claim  the  owner- 
ship of  a  portion  of  the  property;  the  motion  was  refused,  and  the  ruling 
of  the  Court  excepted  to*  The  Court  did  not  err.  The  ease  was  on  trial, 
and  the  bill  of  exceptions  shows  that  testimony  had  already  been 
received,  and  plaintiffo  were  presumed  not  to  be  prepared  to  meet  this 
new  defence;  the  motion  was  too  late. 

The  testimony,  which  is  very  voluminous,  shows  that  the  furniture  was 
in  possession  of  plantiff,  Virginia  H.  Draper,  as  owner,  for  many  years, 
and  that  such  furniture  was  worth  $1,000. 

The  defendant  offered  in  evidence  the,  mortuary  proceedings  in  the  suc- 
cession of  Charles  Myers,  opene4  in  1858.  The  plaintiff  objected  to 
the  evidence,  on  the  ground  that  it  was  irrelevant,  and  unauthorized  by 
the  pleadings.  It  was  admitted,  and  a  bill  of  exceptions  taken;  which  we 
consider  abandoned  in  this  Court,  our  attention  not  having  been  called 
to  it    That  evidence  is  then  before  us,  together  with  the  following 
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admissions:  That  the  plaintiff  Virginia  Draper  was  duly  qualified  admin- 
istratrix of  her  deceased  husband's  succession,  and  that  she  was  the  widow 
in  community  of  said  Charles  Myers,  Many  articles  of  furniture  found  in 
the  inventory  of  said  succession  answer  the  description  of  some  of  those 
claimed  in  the  petition. 

It  was  contended  in  argument,  that  all  the  objects  olaimed  by  the  plain- 
tiff, belong  to  said  succession,  and  cannot  be  recovered  in  this  suit,  as 
plaintiff  claims  as  owner.  The  evidence  being  received,  and  the  admis- 
sions being  made,  although  not  authorized  by  -the  pleadings,  must 
have  their  effect  11  M.  26;  12  K.  242;  6  N.  &  &;  1  L.  301;  18  U  321; 
9  A.  251  It  is  then  clear  that  the  plaintiff,  Virginia  Draper,  is  owner  of 
one  undivided  half  of  said  furniture  as  belonging  to  the  community 
which  existed  between  her  and  her  said  deceased  husband,  and  that  as 
such,  she  has  the  right  to  recover  against  the  defendant,  who  has  no 
title,  and  is  an  usurper;  she  has  also  the  same  right  as  administratrix. 
A  great  majority  of  the*  witnesses  proved  thcf  urniture  to  be  worth  81,000; 
some  proved  it  to  be  worth  a  good  deal  under,  but  the  defendant  cap 
relieve  himself  from  the  payment  of  the  value,  by  delivering  the  articles. 

We  are  therefore  of  opinion,  that  plaintiff,  Virginia  Draper,  has  made 
out  her  case,  and  that  the  judgment  appealed  from  is  erroneous. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  District 
Court,  be  annulled  and  reversed.  It  is  further  ordered  and  decreed 
that  the  articles  of  furniture  described  and  claimed  by  said  plaintiff,  be 
restored  and  delivered  by  said  defendant  to  said  plaintiff,  and  that  in 
default  thereof,  the  said  Augustus  Richards  pay  to  said  plaintiff,  M»e 
sum  of  one  thousand  dollars,  with  legal  interest  from  his  failure  to  do  *o9 
and  costs  in  both  courts. 


No.  587. — Mrs.  Olympe  Boissb,  wife,  t.  Gbobqb  Hedbrics. 

A  jadnost  of  the  lower  ewwt  eon  eolj  he  Ata«iM  in  U»  •apellate  oourt  in  furor  of  appellant*  or 
appeOeee ;  it  oannot  bo  amended  between  appellees. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  l**umont>  J. 
J.  C.  Wallace,  for  plaintiff.    McCay  &  Luzenberg,  for  Campbell 

Ilslkt,  J.  The  facts  of  tfrie  petitory  action*  which  the  record  discloses, 
are  these: 

The  plaintiff  purchased,  oh  the  17th  January,  1855,  from  Robert  M. 
McAlpin,  the  lot  of  ground  described  in  her  petition,  and  designated  on 
the  plan  of  E.  Surgi  as  the  lot  number  cms*  of  the  square  comprised 
within  Laurent,  Josephine,  White  and  St  Andrew  streets,  being  the 
same  property  which  McAlpin,  on  the  80th  August,  1840,  purchased 
from  George  Pritohard. 

The  defendant  was  in  possession  of  the  lot  at  the  inception  of  this  suit. 

He  sets  up  title  to  it  tinder  a  sale  made  to  him'  on  the  21st  August,  1857, 
by  Henry  Doll,  whom  he  calls  in  warranty,  sod  his  vendor  calls  in  war- 
ranty his  author,  D.  W.  O.  Campbell,  who  in  torn  cites  his  warsntors,  the 
plaintiff  and  defendant  in  the  suit  of  Fanning  v.  PtwceH  Campbell  having 
acquired  it  at  a  constable's  sale  made  therein. 

The  property  described  in  the  several  conveyances  is  dot  the  lot  one 
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claimed  by  the  plaintiff,  bat  the  lot  number  seven  in  the  square  No.  261,  in 
the  Fourth  District  of  the  city,  as  per  plan  of  /.  A.  Puejo. 

The  plans  of  Surgi  and  Puejo  represent  separate  halves  of  the  same 
square,  so  that  lot  number  one  of  Surgi's  plan,  cannot  figure  in  Puejo'i 
plan. 

The  title  and  ownership  of  the  lot  one,  to  and  in  the  plantiff,  is  clearly 
established. 

There  was  judgment  in  the  lower  court  for  the  plaintiff  for  lot  nimb* 
one  claimed  by  her,  with  the  improvements,  hut  she  was  condemned,  at  the 
same  time,  to  pay  the  defendant,  Hederick,  the  sum  of  three  hundred  and 
ten  dollars,  and  Henry  Doll,  two  hundred  dollars,  for  improvements, 
placed  by  them  on  her  property.  It  was  also  decreed  that  the  sales  from 
Doll  to  Hederick  and  from  Campbell  to  Doll,  not  of  lot  number  one, 
but  of  lot  number  seven,  which  was  not  in  controversy,  be  declared  void, 
and  that  the  prices  respectively  paid  by  each  of  the  vendees  be  returned 
to  him  by  his  vendor,  and  from  this  judgment  D.  W.  G.  Campbell  alone 
appealed. 

As  Campbell  warranted  the  title  to  lot  number  seven  sold  by  him,  and  not 
to  lot  number  one,  no  action  of  warranty  in  this  case  lay  against  him;  and 
he  is  therefore  entitled  to  relief;  but  we  can  only  amend  the  judgment  as 
to  him,  as  the  other  parties  are  all  appellees  and  not  appellant*.  15  An. 
433,  448;  16  An.  193;  17  An.  26a 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  so  amended  as  to  strike  from  it  so  much  thereof  ai 
annuls  the  sale  of  lot  number  seven  from  D.  W.  C.  Campbell  to  Henry 
Doll;  also,  that  part  of  it  which  condemns  Campell  to  refund  Henry  Doll 
the  sum  of  four  hundred  dollars,  the  price  of  the  lot  paid  to  Campbell, 
with  legal  interest  from  judicial  demand;  and  also,  that  part  of  it  which 
condemned  him  to  pay  one  half  of  the  costs  of  suit;  and  it  is  further 
ordered  that  the  costs  of  appeal  be  paid  by  Henry  Doll,  who  called  D. 
W.  C.  Campbell  in  warranty. 
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-go™^'    No.  1600.— Widow  R.  Leooul  v.  The  Police  Juki  op  the  Pabish  of  St. 
hi6  838  James. 

I  *»  340  Private  property  can  only  be  expropriated  when  it  ia  neeeenary  for  the  public  nee.  Ta*  cmestioa 
whether  the  property  ewgrbib  to  be  expropriated  ie  neoeeeiry  for  the  pa  olio  nee  or  ooaveatenot 
most  be  judloUlly  determined. 

APPEAL  from  the  District  Court,  Pariah  of  St.  James,  BeauvaU,  J. 
A.  Roman  and  Johnson  k  Dennis,  for  plaintiff  and  appellant     F.  P* 
Pochi,  for  defendants  and  appellees,  . 

Ilsley,  J,  This  is  an  action  instituted  under  the  provisions  of  the  3d 
section  of  the  act  of  the  Legislature  of  the  12th  March,  1818. 

The  police  jury  of  the  parish  of  St  James,  haying  decreed  the  open- 
ing of  a  public  road  through  the  plantation  of  the  plaintiff,  she  applied 
to  the  District  Court  of  that  parish  for  an  injunction  to  restrain  the 
execution  of  the  decree,  on  the  ground  that  she  is  aggrieved  by  it  both 
with  respect  to  the  course  of  the  road  across  her  lands,  and  the  absest* 
ment  of  the  damages. 

The  petition  avers  that  for  the  last  sixteen  years  there  has  existed  a 
public  road,  laid  out  under  the  authority  of  the  State,  to  serve  precisely 
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the  same  purposes,  and  connect  the  same  points  as  the  road  now  projected 
and  here  complained  of;  that  that  road  and  the  soil  on  which  it  runs  ' 
belong  to  the  parish;  that  it  is  shorter  and  more  direct  than  tho  one 
proposed,  and  that  if  it  is  in  bad  condition,  it  is 'because  nothing  has  ' 
ever  been  done  by  the  parish  authorities  to  keep  it  in  repair;  that  with  ' 
proper  repairs  it  may  be  made  sufficient  for  all  the  wants  of  the  public, 
She,  therefore,  concludes  that  in  the  premises  there  is  no  such  ground  of 
necessity  for  the  public  good  as  to  justify  the  forced  expropriation  of 
her  property  in  the  way  proposed,  and  that  the  proceedings  of  the  police  \ 
jury  are  uncalled  for,  and  as  to  her  oppressive.  ♦ 

The  answer  claims  for  the  police  jury  the  right  to  open  as  many  roads 
as  their  wisdom  may  dictate,  and  the  public  wants  require.    It  then  goes  \ ' 
on  to  join  issue  with  the  plaintiff  upon  the  very  question  of  the  suffi- 
neney  of  the  State  road  for  the  wants  of  the  public,  and  of  the  existence 
of  such  a  necessity  for  the  public  good,  as  to  call  for  a  new  forced  expro-    . 
priation  for  another  road. 

By  our  law,  property  is  an  absolute  right,  and  the  action  of  the  owner  " 
of  particular  property  over  it  is  such  as  is  nobly  expressive  by  the  terms 
of  the  Roman  law:  Sui  quisque  rei  moderator  el  arbiter.  He  can  use  and 
even  abuse  it:  ntendi  et  abutendi.  The  only  restriction  to  that  right, 
growing  out  of  the  first  law  of  society,  being  that  the  owner  of  particular 
property  may  be  divested  of  it,  when  it  becomes  necessary  for  purposes 
of  public  utility;  but  when  such  expropriation  is  made  improperly  and  . 
illegally,  to  the  injury  of  the  owner,  he  has  his  legal  redress,  and  this 
remedy,  under  the  Constitution  and  the  laws,  the  plaintiff  now  invokes.  t  f 

The  only  question  involved  in  this  controversy,  and  there  can  be  no 
other,  except  the  one  of  indemnification,  which  it  is  unnecessary  to  pass 
upon,  is  whether  the  expropriation  of  the  plaintiffs  property  is  necessary 
for  the  general  utility. 

In  order  to  elucidate  this  question,  a  mass  of  testimony  was  addpcqd  .. 
on  both  aides,  and  heard  without  objection;  and  the  Court  below,  upon 
the  issues  raised  and  the  proof,  rendered  a  decision  adverse  to  the  plain- 
tifl;  which,  after  a  careful  consideration  of  the  facta  and*tfae  law,  we  are  -\ 
unable  to  affirm. 

We  have  already  stated  upon  what  principle  the  compulsory  transfer    ; 
of  private  property  is  justifiable  for  purposes  of  public  utility:  it  is 
only  when  it  becomes  necessary,  and  when  it  is  resisted,  it  is  so  judici/zlty  t 
determined.    Bee  Constitution  of  1884,  Arts.  109  and  110;  Tit.  5[,  Arts.  / 
489-2604,  a  C;  Toullier,  vol  8,  p.  173,  J  264.  * 

The  contingency  to  warrant  such  expropriation  must  be  evident  and 
imperious,  as  the  law  decrees  property  too  sacred  and  inviolable  to  sanc- 
tion the  expropriation  of  it,  except  it  be  necessary  for  public  purposes. 

As  to  such  necessity,  Toullier,  voL  8,  p.  170, {  258,  commenting  on  Art. 
545  of  the  Napoleon  Code,  taken  in  connection  with  the  law  of  8th 
Match,  1810,  while  reflecting  upon  the  special  provisions  of  that'  law, 
lays  down  generally  a  sensible  doctrine,  which,  in  our  mode  of  proceeding 
in  oases  like  this,  our  courts  Bhould  sanction  as1  conclusive  to  the  main- 
tenance of  private  rights,  so  far  as  they  can  be  upheld  with  a  due  regard 
to  the  public  wants.    That  author  observes: 

"Mais  id  commence,  pour  les  proprieties,  l'exereice  des  droits  pro-    : 
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• — 

pres  a  les  garantir,  soit  da  despotisme  des  gens  de  Tart,  soit  des  decisions 
irr6fl6chies  oa  injustes  de  rautorite*  meme. 

***********  Bspeuvent 
soutenir  que  Pexecution  de  cette  ordonnance  ne  rend  pas  neoessairela 
cession  de  leurs  fonds;  qu'il  serait  pins  expedient  et  moins  couteux  de 
passer  aillenrs  que  sur  leurs  heritages;  que  sur  la  direction  projetee  par 
management  on  complaisance  pour  les  uns,  deg£n6rerait  en  vexations 
pour  les  autres. 

•'H  faut  done  que  les  particuliers  soient  mis  en  etat  de  faire  de  ces 
moyens,  et  des  autres  qui  peuvent  se  presenter,  l'objet  d'une  discussion 
legitime,  afin  d'eclairer  l'administration,  avantd'appliquer  Impropriation 
a  leurs  propriStes. 

"  Cette  application  ne  pent  etre  faite  qu'apres  que  les  parties  interes- 
se>s  ont  6t6  mises  en  etat  d'y  former  leurs  contredits." 

As  a  question  of  fact,  we  do  not  find  from  the  testimony  which  we 
have  duly  weighed,  any  necessity  for  the  expropriation  of  the  plaintiffs 
land  for  public  use. 

The  parish  is  already  the  owner  of  a  road,  running  directly  and  in  a 
straight  line  from  the  Vacherie  settlement  to  the  river  Mississippi— the 
point  to  be  attained,  which  is  proved  to  have  originally  answered  all  the 
purposes  of  the  public,  and  to  have  been  a  good  and  sufficient  road,  bat 
it  has  for  years  been  allowed  by  the  defendants,  in  violation  of  a  plain 
duty,  to  go  without  repairs. 

Indeed,  it  does  not  appear  that  anything  has  been  done  since  the  State 
road  was  originally  opened  to  maintain  it  in  its  primitive  condition. 

In  the  low  alluvial  lands  that  border  on  the  Mississippi  river,  no  road 
can  remain  good,  except  by  constant  attention  and  at  considerable  cost 
In  the  case  under  consideration,  the  neglect  seems  to  have  been  absolute 
and  persistent,  yet  the  testimony  of  competent  engineers,  contained  in 
the  record,  shows  that  this  road  can  be  made  a  good  one,  and  it  indicates 
the  means  and  cost  of  making  it  so. 

No  one  questions  the  right  of  police  juries  to  open  as  many  roads  as 
may  be  necessary  for  the  public  use;  but  the  action  of  these  bodies  is 
still  controlled  by  the  law,  and  to  justify  it,  so  as  to  affect  individual 
rights,  the  essential  concomitant  of  necessity  for  public  purposes,  must, 
form  the  basis  of  such  action,  with  which  the  courts  will  not  interfere, 
except  where  it  trenches  illegally  upon  the  vested  rights  of  citizens. 

The  projected  road  would  sever  the  plaintiff's  plantation,  which  would 
necessarily  prove  very  injurious  to  her,  but  this  consideration  would  not 
be  the  weight  of  a  feather  in  the  scale,  if  the  road  through  her  land  was 
really  necessary  for  public  purposes.  This  we  do  not  consider  it  to  be, 
whilst  there  is  a  State  road  that  could  be  made  passable  at  all  times,  at 
less  cost  than  would  be  incurred  in  providing  the  new  road. 

We  think  the  plaintiff,  in  injunction,  is  entitled  to  relief. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed;  and,  proceeding  to  give 
Bich  judgment  as  in  our  opinion  should  have  been  rendered,  it  is  ordered, 
adjudged  and  decreed  that  the  injunction  issued  be  made  perpetual,  and 
that  the  defendant  and  appellee  pay  the  costs  in  both  courts, 
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No.  1691— State  op  Louisiana,  ex  reL,  Mrs.  Sattvb,  *.  Thb  Judge 
of  thb  Third  District  Court  of  New  Orleans. 

Whmapersonal  judgment  has  been  rendered  in  one  of  the  Distriot  Court*  of  New  Orleans,  with  a 
leoognition  of  the  mortgage  executed  to  secure  the  debt,  and  the  debtor  dies,  and  his  succession  fa 
opened  in  the  probate  oourt,  tha  Distriot  Courtis  not  thereby  directed  of  jurisdiction  over  the 
east:  execution  may  issue  on  the  judgment,  and  the  mortgaged  property  be  seized  and  sold  to 
oari*. 

A  writ  of  prohibition  will  not  issue  from  tho  Supremo  Oourt  restraining  the  Judge  of  the  District 
Court  from  executing  a  judgment  which  he  has  rendered,  unless  it  is  shown  that  he  is  incompe- 
tent rattan*  siottria  to  proceed  in  the  ease. 

rrr  OF  PROHIBITION. 
Cazabal  &  Philips,  for  plaintiff. 

xlslxy,  J.  This  is  an  application  for  a  mandate  of  pi-ohibition,  and 
the  question  presented  is,  whether  the  Third  District  Court  of  New 
Orleans,  which  rendered  a  final  judgment  on  the  mortgage  claim  of 
the  Bank  of  Louisiana  against  Pierre  Sauve*  and  wife,  in  the  suit  insti- 
tuted against  them  by  Joseph  W.  Dougherty  (No.  23178)  transferee  of  the 
bank's  claim,  can  proceed  to  execute  the  judgment  in  the  same  court, 
notwithstanding  the  death  since  the  judgment  wac  rendered,  of  Pierre 
Sauv6,  the  mortgagor,  and  the  opening  of  his  succession  In  the  Secon^ 
District  Court  of  New  Orleans.  If  the  Third  District  Court  is  incompe- 
tent ratione  materia*  to  proceed  in  the  case,  the  mandate  must  be  granted; 
(16  An.  186  but  not  otherwise.    C.  P.  849. 

As  was  said  by  this  Court,  in  Williams  v.  Bank  of  Louisiana  el  at, 
"According  to  the  81st,  34th  and  35th  sections  of  the  charter  of  the  Bank 
of  Louisiana,  (1  Moreau's  Digest,  55,)  it  cannot  be  doubted  that  the  right  of 
this  corporation,  of  causing  the  property  mortgaged  in  its  favor,  to  be 
seized  and  sold,  in  whatever  hands  it  may  be,  notwithstanding  any  sale,  or 
change  of  title  by  descent  or  otherwise,  can  in  no  manner  be  affected  by  the 
death  or  insolvency  of  their  debtors,"  and  the  proceedings  to  enforce  the 
mortgage,  as  was  said  in  11th  Bob.  209,  "to  avoid  delays  and  formal 
ities  from  which  it  was  the  intention  of  the  Legislature  to  relieve  the 
bank,  must  necessarily  be  before  the  ordinary  tribunals,  as  a  court  of  pro- 
bate can  issne  no  seizure  and  sale  nor  fieri  facias,  and  can  only  order  the 
sale  of  the  property  and  payment  of  debts  in  due  course  of  administra- 
tion."   C.  P.  986,  987,  990,  991  and  993. 

A  probato  sale  of  property  mortgaged  to  the  bank,  would  not  release 
its  mortgage,  (1  An.  120)  unless  made  with  the  bank's  consent  17  La. 
573;  2  An.  607. 

The  Bank  of  Louisiana  had  the  unquestionable  right  to  proceed  in  a 
Court  of  ordinary  jurisdiction,  either  via  execuiiva  or  via  ordinaries  to 
have  the  property  mortgaged  to  it,  seized  and  sold,  7  Bob.  508;  11  Bob. 
212.  And  this,  notwithstanding  the  mortgage-debtor's  succession  was 
opened  in  another  court. 

The  judgment  in  this  case  is  a  personal  one  against  the  debtors,  with  a 
special  recognition  of  the  mortgage;  but  as  there  is  no  order  in  the  decree, 
that  the  specific  thing  shall  be  seized  and  sold,  the  only  writ  that  can  issue 
on  it,  is  one  of  fieri  facias. 
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Buck  a  writ  was  issued,  and  following  the  judgment,  it  set  forth  the 
back's  mortgage,  and  under  tnis  writ,  of  fieri  facias  it  became  the  duty  of 
the  sheriff  to  seize  the  mortgaged  property.    G.  P.  646. 

Ibe«x£oution  of  the  judgment  must,  iu  ench  a  case  as  this,  be  ordered 
by  the  Court  that  rendered  it,  for  the  probate  court,  as  we  have  seen, 
can  issue  neither  writs  of  seizure  and  sale  nor  of  fieri  facias. 

If  the  proceeds  of  the  sale  of  the  hypothecated  property  is  insufficient 
to ,  satisfy  the-  whole  claim,  the  bank  or  its  transferee,  must  go  into  the 
probate,  court,  to  demand  the  balance.     11  Bob .  "209. 

AWe  have,  so  far  considered  the  Bank  of  Louisiana  as  the  party  holding 
th>jaaortgage  claims,  but  this  is  unimportant,  as  the  plaintiff  in  the  suit 
No.  23178,  being  specially  subrogated  by  the  bank  to  all  its  rights,  privi- 
lege*, actions  and  remedies,  he  may  lawfully  exercise  all  these  rights,  in 
the,  BtuoQ  manues  as  the  bank  itself  could  have  done.  12  An.  page 
83;  18  An..  177.. 

We  are  satisfied  that  the  TJUrd  District  Court  of  New  Orleans  is  not  ret- 
tiqne  materia  incompetent  to  proceed  with  the  execution  of  the  judgment 
rendered  by  it  in  suit  No.  23178,  and  it  is  therfore  ordered  that  the  man- 
date of  prohibition  ordered  be  Bet  aside,  and  rescinded,  and  that  the 
Judge  of  the  Third  District  Court  of  New  Orleans  proceed  to  the  execu- 
tion of  the  judgment  rendered  by  him  in  the  suit  No.  23178  on  the 
dteket  of  his  court. 
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20  312      No.  1215. —Eliza  J.   Sandebson,  Appellee,   t>.   George  Ralston,  her 
1808  Husband. — John  Watt  &  Co.,  Intervenors — Appellants. 

*  •  r"  >     ' 

The  »etbU  oonUnnattctf  of  residence  of  a  newly  married  couple,  at  one  establishment,  for  more 

than  one  year,  is  sttfioient  to  fix  their  domioil. 
A  domioil  once  acquired  cannot  be  lost,  until  tue  party  acquires  another- 
The  doknlcH  of  the  husband  will  control  that  of  the  wife. 
George  Balaton  an<&  EHza  J.  Sanderson  wen  married  in  1861    Soon  after  the  marriage  they 

removed  to  their  plantation,  in  the  pariah  of  Concordia,  La,  where  they  both,  resided  for  nets 

•  than  one  year.  Mrs.  Rahton  then  moved  to  Mississippi,  to  the  high  lands,  on  acoonnt  of  her 
foiling  health,  Bajstoa  stilt  remained  on  the  plantation  in  Concordia  parish,  exercising  all** 
rights  and  privileges  as  a  domiciliated  oitiseu  of  Louisiana;  soon  as  voting,  servivg  on  the 
j4ty  when  called  on,  and  was  at  cue  time  a  member  of  the  police  jury  of  the  parish.    He  span 

■  a  oonaiderablo  portion  of  his  time  in  Mississippi,  at  the  residence  of  his  wife  with  hie  family. 

Under,  this  state  of  facta,  it  was  held  that  Kalston.  having  acquired  his  domioil  in  LowMaea, 

and  not  having  acquired  one  elsewhere,  he  must  still  be  considered  as  domiciled  ham,  oet- 
-  withstanding  tha  fact  thai  his  wife  never  returned  to  Louisiana  to  reside.    The  domioil  of  the 

wife  being  controlled  by  that  of  the  husband,  the  legal  domicil  of  Ralston  and  wife  is  anlD  la 

Louisiana. 

APPEAL  from  the  District  Court,  Parish  of  Concordia,  Farrar,  J. 
Sparrow  <fi  Montgomery,  for  George  Ralston  and  Mrs.    Ralston. 
Campbell,  Spofford  &  Campbell,  for  Eliza  J.  Sanderson,  wife  of  George 
Balaton,    Mayo  4  Bpenoer  and  Farrar  &  Beeves,  for  intervenors. 

Ijabatjvb,  J.  The  plaintiff  alleges,  in  substance,  that  she  intermarried 
with  George  Ralston  on  the  7th  day  of  July,  1852,  and  that  after  her  said 
marriage,  petitioner  and  her  said  husband  settled,  and  became  domici- 
liated in  the  parish  of  Concordia  where  they  have  ever  since  claimed 
their  residence.  That  petitioner  has  large  claims  against  her  said  hus- 
band for  money  received  by  him  during  their  marriage,  from  her  father, 
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John  A.  Sanderson,  and  from  his  estate,  which  Bams  were  the  separate 
and  paraphernal  property  of  petitioner;  that  in  the  month  of  March,' 

1855,  petitioner's  said  father  gave  the  said  Balston  fox  petitioner  91,000; 
that  after  the  death  of  her  said  father,  in  making  a  partition  between 
petitioner  and  her  co-heirs,  the  latter,  besides  the  other  property,  to-wite 
the  Waverly  plantation  in  said  parish,  allotted  to  petitioner  by  said  parti* 
to,  became  indebted  to  her  in  the  sam  of  $60,437  91;  that  of  this  sum, 
$4000  was  paid  on  the  day  the  act  was  passed,  to- wit:  the  8th  February, 

1856,  and  the  balance,  together  with  the  accumulated  interest,  was  paid 
m  follows:  On  the  21st  March,  1856,  923,507  18,  with  the  interest;  on 
the  same  day  $1,000,  also  wijb  the  interest,  and  on  the  loth  October, 
1856,  $12,865  22,  also  with  the  interest;  and  that  he  also  received  on  the 
21st March,  1856,  in  her  own  right  $20,000,  her  paraphernal  money,  coming 
from  the  estate  of  her  father;  that  said  last-named  amounts  were  received 
from  petitioner's  mother,  Elizabeth  Sanderson,  who  was  administratrix 
of  the  estate  of  Jojin  A,  Sanderson,  deceased,  in  the  State  of  Mississippi, 
and  also  in  this  State,  as  will  appear  by  her  accounts  of  administration, 
filed  in  the  State  of  MisssissippL  She  alleges  that  her  husband's  affairs 
are  so  deranged  that  she  believes  his  estate  will  not  be  sufficient  to  satisfy 
her  claims,  which  her  said  husband  received  and  appropriated  to  his  own 
use. 

She  prays  accordingly  for  a  judgment  against  her  said  husband,  and 
for  a  mortgage  upon  his  property. 

In  a  supplemental  petition,  she  claims  the  further  amounts  as  having 
been  received  by  her  said  husband  from  her  said  father's  estate:  On  the 
7th  April,  1856,  $665  90;  on  the  11th  June,  1857,  $5,612  77;  on  the  29th 
April,  1856,  $15,000,  and  on  the  3d  May,  1856,  $523  09. 

John  Watt  &  Co.  intervened  in  this  suit,  alleging  their  residence  in 
New  Orleans,  where  they  were  doing  business  as  commercial  partners, 
and  to  be  creditors  of  said  George  Balston  in  the  sum  of  $33,349  12,  with . 
interest,  as  holders  of  four  promissory  notes,  executed  by  the  said  Bal* 
aton;  that  they  have  lately  commenced  suit  in  parish  of  Tensas  to  enforce 
their  claims,  where  his  principal  property  is  situated,  consisting,  in  a 
plantation*  for  the  use  of  which  the  said  indebtedness  was  contracted, 
they  being  his  factors  and  commission  merchants;  that  said  Mrs.  Balaton 
has  no  rights  or  claims  of  any  kind  upon  her  husband'B  property  in 
Louisiana;  that  said  Balston  and  wife  were  married  in  the  State  of  Mis- 
sissippi, where  they  have  before  and  ever  since  resided  and  had  their 
dojnieiL 

They  pray  to  be  permitted  to  intervene  in  this  suit,  and  that  plaintiff's 
demand  be  rejected  at  her  costs,  and  for  general  relief. 

Judgment  having- been  rendered  below  in  favor  of  plaintiff  and  reject- 
ing the  intervention,  the  intervenors  took  this  appeal 

The  claims  of  the  plaintiff,  charged  as  having  accrued  to  her,  and  been 
received  by  her  husband  from  the  estate  of  her  father,  in  the  State  of 
Mississippi,  are  not  disputed;  but  it  is  denied  that  she  has  any  right  or 
mortgage  upon  her  husband's  property  in  Louisiana,  on  the  ground  that 
said  Bakton  and  wife  were  before  their  marriage  and  ever  since  residents 
of  the  State  of  Mississippi 

Keither  the  claims  of  the  intervenors  are  disputed* 
40 
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The  whole  case  then  involves  but  one  question:  that  of  domioil  ae 
regards  Ralston  and  wife. 

The  plaintiff's  claims  being  founded  on  the  laws  of  Louisiana,  it  is 
incumbent  on  her  to  establish  clearly  that  her  husband's  domicil  was  in 
this  State  at  the  time  he  received  her  funds  as  alleged  in  the  petition. 

"  The  domicil  of  each  citizen  in  the  parish  wherein  his  principc! 
establishment  is  selected." 

"  The  principal  establishment  is  that  in  which  he  makes  his  habitual 
residence."    O.  C,  Art.  42. 

A  man's  domicil  is  his  house,  where  he  establishes  his  household,  and 
surrounds  himself  with  the  apparatus  and  comfort  of  life.  Tanner  v. 
King,  11  L.  178;  see  also  Cole  v.  Lucas,  2  A.  946.    7  A.  395.     9  A.  165. 

The  testimony  shows  that  said  George  Ralston  was  from  Philadelphia, 
where  he  was  raised,  and  came  to  the  parish  of  Concordia  in  the  spring 
of  1841,  where  he  resided  as  his  home,  on  the  Frogmore  place,  belonging 
to  his  uncle  by  marriage,  John  F.  Gillespie,  to  the  end  of  1843,  or  com- 
mencement of  1844;  in  the  meantime  he  had  entered,  under  the  right  of 
pre-emption,  a  piece  of  public  land  which  he  sold  to  his  said  uncle;  he 
left  this  place  and  went  to  Natchez;  afterwards,  in  1845  or  1846,  he  went 
'  to  Philadelphia. 

The  witness  who  testified  here,  says  that  next  time  he  saw  him  was  just 
before  or  just  after  his  marriage;  he  thinks  it  was  just  after.  **  I  was  fre- 
quently in  Natchez,  between  1844  and  1852,  many  times  in  each  year.  I 
have  been  a  resident  of  this  parish  a  little  over  thirty  years.  I  resided 
about  four  hundred  yards  from  the  Frogmore  plantation. 

If  Mr.  Ralston  had  resided  at  Frogmore  at  any  time  between  1844  and 
1852, 1  think  I  should  have  known  it." 

The  next  thing  that  is  seen  of  George  Ralston  in  the  parish  of  Concor- 
dia is,  that  after  his  marriage,  say  7th  July,  1852,  and  before  the  death 
of  his  father-in-law,  who  died  in  the  fall  of  1855,  he  was  residing  with 
his  wife  on  the  Waverly  plantation,  then  belonging  to  his  said  father-in- 
law. 

When  Ralston  left  the  plantation  called  Frogmore,  belonging  to  his 
Uncle  GUlespie,  in  the  parish  of  Concordia,  at  the  end  of  1843  or  com- 
mencement of  1844,  nothing  in  the  record  shows  that  anything  remained 
behind  him  which  would  excite  his  interest,  desire  or  thoughts,  to  return 
to  that  parish.  He  went  -  to  Natchez,  afterwards  to  Philadelphia,  and 
returned  not  to  Concerdia  but  to  Natchez,  where  he  married  on  the  7th 
July,  1852;  after  his  marriage,  as  we  have  seen,  he  went  with  his  wife  on 
the  Waverly  plantation  in  Concordia,  then  belonging  to  his  father-in-law. 
In  the  interval  of  over  eight  years,  between  his  former  residence  on  the 
Frogmore  plantation  and  his  new  residence  on  the  Waverly  plantation, 
it  is  not  pretended  nor  proved  that  he  actually  resided  in  that  parish,  or 
had  property  or  interest  therein. 

But  it  is  contended,  and  it  is  true,  that  he  had  resided  in  said  parish, 
on  Frogmore  plantation,  a  sufficient  length  of  time  to  acquire  a  domicil 
which  he  could  not  lose  until  he  had  acquired  another.  The  answer  is, 
that  he  absented  himself  from  the  State  for  more  than  ninety  days,  and 
that  domioil  not  being  preserved  as  prescribed  by  law  in  such  cases,  tins 
acquired  residence  was  interrupted.     Constitution  of  1845,  Arts.  10  and 
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11.  For  he  was  not  a  housekeeper,  nor  did  he  occupy  a  tenement  for 
carrying  on  business;  he  was  staying  at  his  Uncle  Gillespie's.  Besides, 
the  right  reserved  to  a  voter,  on  removing  from  one  parish  to  another,  to 
vote  in  the  former  parish  until  he  has  acquired  a  residence  in  the  latter, 
applies  to  the  removal  from  one  parish  to  another  within  the  State. 
Ralston  left  the  State.    Constitution  of  1852,  Art  10. 

Ralston  married  in  Adams  county,  in  the  State  of  Mississippi,  and 
gave  his  marriage  bond  as  a  resident  of  that  State*  and  the  presumption 
is  that  he  was  a  citizen  thereof. 

We  must  now  inquire  whether  or  not  he  became  a  resident  of  the  State 
of  Louisiana  subsequent  to  his  marriage. 

After  their  marriage,  and  before  the  death  of  plaintiff's  father,  Balaton 
and  wife  went  on  Waverly  plantation,  in  Concordia,  and  belonging  to 
said  Dr.  Sanderson.  They  stayed  there  one  year  or  more.  This  place 
being  believed  to  be  unwholesome  to  Mrs.  Ralston,  her  father  gave  her  a 
house  near  Natchez,  with  the  usual  convenience  and  comfort,  indicating 
thai  the  occupants  were  persons  of  fortune,  and  to  whioh  place  Ralston 
and  his  wife  removed,  and  have  ever  since  resided  in  that  house.  It  is 
not  shown  when  this  residence  on  the  Waverly  plantation  took  place, 
and  whether  it  was  intended  as  a  permanent  or  a  temporary  one.  This 
plantation  was  not  Ralston's  property,  but  belonged  to  his  father-in-law. 

To  acquire  domicil,  the  fact  and  intention  must  combine.  Ralston  has 
himself  shown  his  intention  by  his  own  declarations  in  pablio  acts.  We 
must  bear  in  mind  that  this  residence  was  between  the  marriage  of  these 
parties  and  the  death  of  the  wife's  father. 

In  two  public  acts  relating  to  the  estate  of  the  father,  deceased,  one 
passed  in  Natchez  on  the  7th  February,  1856,  and  the  other  in  Louisiana, 
Concordia  parish,  on  the  8th  February,  1856,  and  in  another  public  act 
of  sale  passed  in  Tensas,  on  the  5th  March,  1857,  the  said  Ralston  and 
wife  are  declared  to  be  residents  of  the  State  of  Mississippi.  This  series 
of  repeated  declarations  cannot  be  casual  or  accidental,  when  they  are 
supported  by  facts  and  circumstances.  Were  it  an  isolated  act,  contra- 
dicted by  other  acts  of  the  party,  it  might  be  recognized  as  an  error. 

We  do  not  attach  much  importance  to  Ralston's  acceptance  of  the 
appointment  by  Governor  Wells,  as  a  member  of  the  police  jury  for 
Concordia  in  1865,  neither  to  his  voting  in  May,  1866,  nor  to  his  declara- 
tion in  an  act  of  sale  passed  2d  November,  1865,  that  he  was  a  resident 
of  Concordia.  The  motives  and  purposes  are  clearly  shown,  and  indi- 
cated by  what  has  transpired  since.  Besides,  this  could  not  change  his 
domicil  from  Mississippi  to  Louisiana;  he  still  resided  in  the  former 
State  with  his  family,  and  retained  his  domicil  therein.  It  is  proper  to 
remark  that  this  property,  given  as  a  residence  to  Ralston  and  wife,  and 
on  which  they  have  ever  since  resided,  became  the  property  of  Mrs. 
Ralston  in  the  partition  of  the  estate  of  her  father,  made  in  1856. 

Upon  the  whole,  we  are  of  opinion  that  the  domicil  of  George  Ralston 
and  wife  was  always  in  the  State  of  Mississippi,  and  that  the  said  plain* 
tiff  has  no  right  of  action  against  her  husband  in  the  present  suit 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled  and  avoided.  It  is  further  ordered  and 
decreed  that  the  intervention  be  sustained,  and  that  said  plaintiff's 
demand  be  rejected,  and  that  she  pay  costs  in  both  oourte. 
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Petition  for  a  Behearing,  by  appellee. — These  judgments,  if  they  should 
become  final,  will  doom  to  a  life  of  penary  a  lady  who  was  born  to 
affl  ienee. 

Appalling  as  this  result  may  be  to  their  client,  the  habitual  respect 
which  the  undersigned  entertain  for  the  judgments  of  your  honors  would 
deter  them  from  the  present  application,  were  they  not  impressed  with  a 
profound  conviction  that  there  are  two  sufficient  grounds  upon  which  a 
reconsideration  of  the  oases  should,  and  will  be  awarded. 

1.  Because  the  leading  facts,  arguments  and  authorities  upon  which 
they  relied  to  show  that  Geo.  Ralston 's  domioil  was  in  Louisiana,  and 
which  do  show  it,  have  been  accidentally  overlooked,  and  passed  in 
silence  by  the  Court. 

2.  Because,  irrespective  of  the  question  of  domicil,  the  judgment  of 
the  Court  goes  beyond  the  case,  and  precludes  forever,  without  any  fault 
of  hers,  the  unquestionable  right  of  Mrs.  Ralston  to  a  dissolution  of  the 
community,  and  to  a  personal  judgment  against  her  husband,  which 
right  still  subsists,  even  if  he  were  a  citizen  of  Mississippi 

We  doubt  not  that  the  desire  to  dispense  impartial  justice,  which  ever 
prevails  in  this  court  as  its  ruling  principle,  will  secure  from  each  mem- 
ber a  patient  perusal  of  our  views  upon  both  these  points. 

L— r  rom  the  year  1812  until  now,  it  has  been  imposed  upon  judges, 
as  a  constitutional  duty,  "in  all  cases  to  adduce  the  reasons  on  which 
their  judgment  is  founded;"  not  simply  to  adduce  a  reason,  or  some 
reasons,  but  the  identical  reasons  which  compel  the  judgment  It  would 
therefore  be  disrespectful  to  this  Court  to  imagine  that  any  other  reasons 
than  those  set  forth  in  their  pronounced  opinion  influenced,  in  the 
slightest  degree,  the  judgments  in  these  cases.  We  then  proceed,  res- 
pectfully, to  show  that  important,  and,  as  we  think,  controlling  facta, 
arguments  and  authorities  adduced  on  behalf  of  Mr.  and  Mrs.  Ralston, 
have,  by  some  accident,  entirely  escaped  the  notice  of  the  Court. 

The  opinion  ignores  the  fact,  that  upon  their  marriage  Ralston  and 
wife  were  "  established  "  by  Dr.  Sanderson  at  the  Waveriy  plantation, 
in  Concordia  parish,  in  a  furnished  house,  where  they  both  lived  contin- 
uously for  more  than  a  year;  and  that  to  *' establish,"  according  to  Web- 
ster, means  as  its  first  definition,  "to  set  and  fix  firmly  or  unalterably;  to 
settle  permanently." 

The  opinion  ignores  the  argument  and  legal  inference,  that  this 
"  establishment "  of  the  newly  married  couple  in  Louisiana,  and  their 
both  continuing  to  live  there  more  than  one  year,  gave  George  Ralston 
necessarily  a  Louisiana  domicil,  whether  he  ever  had  one  before  or  not; 
and  that  this  domioil  could  not  have  been  changed  from  Louisiana  to 
Mississippi,  unless  he  afterwards  removed  to  Mississippi  in  fact,  with  the 
intention  of  making  that  State  his  durable  home,  and  abandoning  his 
Louisiana  domicil. 

The  opinion  ignores  the  pregnant  fact,  that  so  far  from  displaying  any 
design  thus  to  abandon  the  domioil  he  had  undoubtedly  acquired  in 
Louisiana  by  this  "establishment"  and  subsequent  residence,  Gtorge 
Ralston  continuously,  and  by  acts  of  public  notoriety,  which  are  not 
even  alluded  to  by  the  Court,  manifest  the  design  and  intention  of  retain- 
ing that  domicil,  by  "spending  the  greater  part  of  his  time  in  Louisi- 
ana ;"  by  serving  on  the  grand  jury  of  Concordia  parish,  which  he  is 
proved  to  have  done  before  the  war,  and  before  the  indebtedness  to 
watt  &  Co.  existed;  by  serving  frequently  on  juries  in  Concordia,  in 
which  capacity  he  was  often  seen  acting  by  intervenors'  witness,  Shaw; 
by  voting  at  elections  in  Concordia  parish  before  as  well  as  since  the  war; 
by  having  his  sole  property  and  business  in  Louisiana,  by  refusing  to 
serve  on  juries  in  Mississippi,  where  the  question  was  judicially  investi- 
gated, and  his  right  to  exemption  on  the  ground  of  his  Louisiana  domicil 
judicially  accorded  in  the  very  midst  of  his  neighbors,  where  his  out- 
goings and  i'oominiis  were  best  known.  Sunly  facts  like  these,  if  they 
had  been  remembered  by  the  Court,  would  Hot  have  passed  unmentioned 
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in  that  summing  up  of  reasons  pro  and  con,  which  constitutes  a  judicial 
opinion  on  a  contested  question  of  domicil. 

The  opinion  states,  that  though  Ralston  had  disappeared  for  about  six 
or  eight  years,  yet  from  his  appearance  and  marriage  in  1852,  m  Adams 
county,  Miss.,  and  his  giving  a  marriage  bond  as  a  resident  of  that  8tat$, 
"the  presumption  is  that  he  was  a  citizen  thereof."  If  this  be  so,  it' is  a 
nraoh  easier  thing  to  prove  that  one  man  is  a  citizen  of  Mississippi  than 
that  another  is  a  citizen  of  Louisiana. 

If  those  comparatively  irrelevant  circumstances  raise  a  "presumption  " 
of  Mississippi  citizenship,  why  should  not  the  pertinent  and  weighty  facts 
just  detailed  prove  positively  a  Louisiana  citizenship?  the  joint  estab- 
lishment of  the  married  pair  in  Louisiana;  the  sole  business  arid  interest 
of  the  husband  being  there,  where  he  has  always  spent  the  greatest  por- 
tion of  his  time;  his  serving  on  grand  juries  and  on  petty  juries 
continuously  in  Louisiana;  his  voting  constantly  there;  his  exercising 
none  of  these  sacred  rights  or  duties  of  citizenship  elsewhere;  and  his 
positive  exemption  from  these  duties  in  Mississippi,  upon  the  question 
being  there  raised. 

Facte  of  this  character  we  find  dwelt  upon  habitually  in  the  judicial 
reports  of  all  countries  as  important,  and  controlling  in  questions  of 
domicil,  while  we  have  yet  to  see  a  case  where  it  was  finally'  decided  tfhat 
the  place  of  marriage  is  presumed  to  be  the  husband's  domicil,  or  that  a 
description,  by  a  deputy  clerk,  in  a  8200  marriage  bond  of  M  A.  B.  prin- 
cipal and  O.  D.  surety,  of  the  county  of ,"  which  the  bridegroom 

seldom,  if  ever  reads,  should  determine  so  grave  a  question.  In  the 
first  ease,  the  bridegroom  usually  goes  to  the  bride's  domicil  to  be  mar- 
ried, and  when  the  rites  are  solemnized  his  domicil  becomes  hen  ipso 
jure;  and  in  the  second  case,  it  is  the  domicil  of  the  surety  only  which  is 
described,  for  he  only  is  required  to  be  a  resident  of  the  place  where  the 
license  is  issued,  and  the  residence  of  the  bridegroom  is  utterly  irreH*- 
vent  and  never  thought  of. 

Not  only  have  these  facts  and  arguments  been  ignored,  but  all  the 
authorities  we  cited  also.  Declarations  in  three  acts,  not  one  of  which 
was  written  by  Balaton,  and  in  none  of  which  was  his  residence  a  matter 
of  the  slightest  consequence,  are  treated  as  controlling,  and  the  authority 
of  New  Orleans  v.  Sheppard,  10  A.  268,  and  Hill  v.  Spangenberg,  4  A.  553, 
practically  overruled  sub  sUentio.  These  uncalled  for  declarations,  written 
by  third  persons,  where  numerous  parties  really  residing'  in  Mississippi 
were  lumped  together  with  Ralston,  and  his  residence  was  immaterial, 
are  here  treated  as  decisive,  and  the  habitual  voting  and  other  acts  arid 
services  of  the  party  himself,  directly  involving  the  highest  rates  of  citi- 
zenship are  treated  as  so  trivial  as  to  be  unworthy  of  a  passing  mention;, 
when  the  Court  in  4  An.,  page  553,  under  like  circumstances,  solemnly 
decided  that  "as  to  the  comparative  weight  of  this  evidence,  (a  declara- 
tion in  a  notarial  act)  it  maybe  considered  as  inferior  to  another  implied 
declaration  of  the  defendant  on  the  subject  of  his  domicil.  The  recital 
in  the  notarial  act  was  immaterial,  and  may  have  been  in  reality  the  a<jt 
of  the  notary,  and  not  suggested  by  the  defendant,  nor  noticed  by  him; 
but  his  voting  in  the  parish  of  Jefferson  was  his  own  deliberate  act,  clearly 
implying  a  declaration  that  he  resided  in  that  parish,  and  involving  a 
fraud  upon  the  public,  if  that  declaration  was  untrue." 

The  oases  of  Shetion  v.  Wffsn,  6  How.  185,  and  Gnferv.  &  Daniel,  1 
Binney,  854  note,  bearing  directly  and  intimately  on  the  vital  questions 
in  this  case,  are  also  unnoticed  by  the  Court  It  is  twice  repeate* t  in  the 
opinion,  that  Waverly  belonged  to  Dr.  Sanderson,  and  at  the  end  the 
Court  say:  It  is  proper  to  remark  that  the  property  near  Natchez,  given 
as  a  residence  to  Ralston  and  wife,  became  the  property  of  Mrs.  Ralston 
in  the  partition  of  the  estate  of  her  father,  made  in  1856. 

It  seems  to  us  that  it  would  have  been  equally  proper  to  remark  that 
Waverlv,  upon  which  Dr.  Sanderson  established  Ralston  and  his  wife, 
w!i*re  they  both  lived  for  more  than  ay  ir,  a  d  where  Ralston  continued 
to  live.  as*is  sworn  by  many  witnesses,  till  it  was  recently  sold,  also  be- 
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came  the  property  of  Mrs.  Ralston  in  the  partition  of  the  estate  of  tbe 
father,  made  in  1856,  and  that  not  by  lot,  but  by  the  voluntary  agreement 
of  the  widow  and  all  the  heirs,  furnishing  a  fair  presumption  that  this 
was  in  pursuance  of  the  common  understanding  at  the  time  of  the  ori- 
ginal establishment  of  Ralston  and  wife  there. 

The  only  facts  the  Court  does  mention  out  of  the  great  array  adduced 
on  our  side,  are  summed  up  in  this  laconio  sentence:  "We  do  not  attach 
much  importance  to  Ralston 's  acceptance  of  the  appointment  by  Got. 
Wells,  as  a  member  of  the  police  jury  for  Concordia,  in  1865,  neither  to 
his  voting  in  May,  1866,  nor  to  his  declaration  in  an  act  of  sale  passed 
November  2,  1865,  that  he  was  a  resident  of  Concordia.  The  motives 
and  purposes  are  clearly  shown  and  indicated  by  what  has  transpired 
since. 

We  respectfully  protest,  that  in  the  face  of  the  unnoticed  facts  »nd 
acts  and  declarations  of  Ralston,  running  back  to  the  year  1852,  this 
reflection  upon  his  motives,  adopted  from  the  arguments  f or  intervt:  on, 
is  inconsistent  with  the  evidence  on  the  record,  and  therefore  unmerited. 

Ralston  and  wife  were  not  established  on  Waverly  just  after  their 
marriage  in  1852,  to  evade  a  debt  to  Watt  &  Co.,  that  was  not  created  tul 
1662  and  18651  Not  for  that  purpose  did  they  live  there  together  more 
than  a  year  after  settling  therel  Not  for  that  purpose  did  RsJsion  con- 
tinue to  reside  there  till  the  war  and  after  the  war!  Not  for  that  purpose 
did  he  serve  in  Concordia  on  petit  juries  be 'ore  the  war,  and  on  the 
grand  jury  in  18601  Not  for  that  purpose  aid  he  vote  there  up  to  the 
time  of  the  war  as  well  as  afterwards!  The  three  circumstances  selected 
by  the  Court,  from  the  mass  of  our  evidence,  were  not  relied  upon  as  in 
themselves  sufficient  They  only  prove  the  consistent  carrying  out  of 
Ralston's  purpose  and  conduct  as  a  citizen  of  Louisiana,  ever  since  his 
marriage,  and  at  periods  entirely  free  from  suspicion.  Why  p  c  j»o  those 
pre-existent  facts  be  ignored?  They  would,  if  noticed,  desticy  e\ir 
vestige  of  ground  for  even  a  suspicion  of  Ralston's  motive j,  and  the 
injustice  unintentionally  done  him  by  their  omission,  is  itself,  we  humbly 
submit,  a  sufficient  reason  for  a  rehearing. 

IL — But  the  judgments,  so  far  as  they  affect  Mrs.  Ralston's  claims 
against  her  husband  are  erroneous,  for  the  further  reason,  that  her  peti- 
tion is  rejected  in  toto,  and  barred  in  all  its  manifold  branches  bv  a  res 
judicata.  The  Court  must  have  overlooked  the  injustice  of  this  decree. 
On  the  front  page  of  the  record.  No.  1215,  is  pasted  the  written  admission 
of  intervener's  counsel,  that  "the  amount  for  which  judgment  is  ren- 
dered in  this  case  is  fully  supported  by  the  evidence."  That  amount 
exceeds  $80,000.  Yet,  for  this  large  sum  all  claim  against  her  husband  is 
barred!  A  claim  that  is  indisputable,  though  without  mortgage,  even  if 
it  were  true  that  both  spouses  had  always  resided  in  Mississippi!  It  has 
been  so  adjudged  by  this  Court.  In  Arnold  v.  McBride,  6  A.  703,  the 
very  case  was  decided  in  regard  to  Mississippi  an  s;  it  was  held,  and  the 
law  is  there  quoted,  that  the  wife  had  a  valid  claim  in  Louisiana  to  a  per- 
sonal judgment  against  her  husband  for  moneys  inherited  from  her 
father's  estate,  whilst  all  parties  were  domiciled  in  Mississippi,  but  that 
the  law  of  Louisiana  would  not  superadd  a  mortgage  to  the  claim,  inas- 
much as  no  mortgage  existed  in  Mississippi.  But  this  unhappy  lady  is 
cut  off  by  the  Court  from  any  recourse  whatever,  even  as  a  personal 
creditor  of  her  husband. 

Again:  By  our  law  of  March  18th,  1852,  adopted  before  their  mar- 
riage, Ralston  and  wife,  even  if  they  were  non-residents,  fell  under  the 
community  regime,  as  to  Louisiana  property.  The  disorder  of  Ralston's 
affairs  is  proven  and  admitted.  She  prayed  for  a  dissolution  of  the  com- 
munity, and  the  right  to  administer  separately  her  own  affairs  in  Louisi- 
ana, and  both  were  accorded  in  the  decree,  which  your  honors  reverse. 
At  one  blow  her  right  to  this  double  relief  is  also  forever  barred! 

Mrs.  Ralston  could  not  have  conscientiously  alleged  her  husband  to  be 
a  Mississippian  when  she  knew  he  was  not;  and  when  he  had  for  so  many 
years  been  in  possession  of  the  undisputed  status  of  a  citizen  of  Louia- 
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ana;  recognized  uniformly  as  such  from  1852  until  now,  by  her  judges, 
her  sheriffs,  her  clerks,  her  jurors,  grand  and  petty,  her  police  jurore, 
her  commissioners  of  elections,  and  her  governor.  Not  only  so,  but  aha 
knew  that  Mississippi,  through  her  courts,  had  treated  him  as  a  citizen 
of  Louisiana.  It  is  difficult  to  depict  the  surprise  which  overwhelms  her 
upon  finding  him  now,  for  the  first  time,  at  a  place  remote  from  his 
haunts,  and  by  a  tribunal  that,  according  to  its  reasons  for  judgment, 
would  seem  to  know  little  or  nothing  of  these  important  facts,  rejected 
«  a  Louisianian,  and  declared  to  be  aMississippian!  If  the  courts  of 
Mississippi  and  this  Court  both  decide  correctly,  he  is  a  citizen  without 
a  country,  a  head  of  a  family  without  a  domicil,  a  man  without  a  home  I 
To  what  hospitable  shore  shall  he  flee? 

It  is  respectfully  submitted,  that  if  there  be  a  conflict  of  testimony 
this  Court  should  lean  in  favor  of  that  view  which  will  maintain  the  status 
hitherto  accorded  to  Balston  by  the  various  courts,  public  officers,  and 
citizens  of  Louisiana,  as  well  as  by  the  courts  of  Mississippi. 

These  considerations  are  deferentially  but  earnestly  laid  before  the 
Court.  It  is  not  strange  that  many  of  them,  though  urged* before,  failed 
to  attract  any  attention.  Three  months,  lacking  six  days,  intervened 
between  the  oral  argument  and  the  rendition  of  the  judgments  under 
review. 

In  that  long  interval,  questions  "  of  great  pith  and  moment "  have 
exercised,  and  sometimes  divided  the  Court.  Full  well  do  we  know  what 
ill-requited  toils  fall  to  the  lot  of  this  Bench.  But  equally  well  do  we 
know  that  one  of  its  highest  pleasures  as  well  as  one  of  its  noblest  duties, 
is  to  avail  itself  of  that  wise  provision  of  our  laws,  which  grants  a  delay 
after  judgment  pronounced,  purposely  to  afford  the  opportunity  to  cor- 
rect an  oversight  or  retrieve  an  error.  The  end  and  oDJeot  of  all  laws, 
forms  of  procedure  and  tribunals,  is  but  the  administration  of  justice. 

Both  cases  have  been  treated  together  by  the  Court,  and  the  reasons 
for  judgment  in  one  referred  to  as  the  main  reasons  for  judgment  in  the 
other.  For  the  causes  hereinbefore  assigned,  we  pray  that  a  rehearing 
be  granted  in  both  oases. 

On  Rehearing. 

Ilsley,  J.  This  case  is  before  us  on  a  rehearing.  The  rehearing  was 
granted  upon  the  plaintiff's  argument,  that  according  to  the  weight  of 
evidence,  after  the  marriage  of  George  Balston  to  Eliza  J.  Sanderson  in 
1852,  they  acquired  a  domicil  in  Louisiana. 

There  is  in  the  record  unquestioned  testimony,  that  after  the  marriage 
Balston  and  wife  were  established  on  the  plantation  called  "  Waverly," 
in  the  parish  of  Concordia,  and  this  seems  to  have  been  their  only  home 
for  a  year  or  more  after  such  establishment. 

The  establishment  of  a  newly  married  couple  carries  with  it  the  idea 
of  fixity  and  permanence. 

Upon  a  re-examination  of  the  evidence,  which  we  have  attentively 
reconsidered,  we  incline  to  the  opinion  that  the  actual  continuance  of 
Balston  and  wife,  for  a  year  or  more,  at  a  home  in  which  they  were  thus 
established,  was  sufficient  to  fix  their  domicil  iu  Concordia  parish  under 
the  law  of  Louisiana. 

It  is  true,  Dr.  Sanderson,  Mrs.  Balaton's  father,  did  not  then  convey 
a  title  to  Balston  and  wife,  or  either  of  them,  in  the  Waverly  plantation, 
but  from  the  fact  that  it  was  treated  as  their  plantation;  that  Balston, 
until  Dr.  Sanderson's  death,  had  no  other  occupation  but  that  of  admin- 
istering this  plantation,  and  that,  shortly  after  his  death,  the  heirs  in  an 
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amicable  partition  of  his  large  succession,  assigned  this  plantation  to 
Mfs.  Ralston  as  a  part  of  her  inheritance;  it  is  .not  unreasonable  to  con- 
clude that  it  was  always  the  intention  of  Dr.  Sanderson,  and  understood 
among  the  family,  to  set  apart  this  property  for  her. 

George  Ralston,  having  in  this  manner  acquired  a  domicil  in  Louisiana 
after  his  marriage,  could  not  lose  it  without  acquiring  a  new  one.  To 
accomplish  such  a  change,  it  should  appear  that  he  removed  in  fact  to 
another  State  or  country,  at  the  same  time  intending  to  give  up  his  dom- 
icil in  Louisiana,  and  get  a  new  one  elsewhere. 

Mrs.  Ralston,  having  resided  with  him  a  year  or  more  on  the  Waverly 
plantation,  and  finding  her  health  impaired  by  living  there,  went  to  a 
house  purchased  by  her  father,  in  his  own  name,  upon  the  elevated  land 
in  the  neighborhood  of  Natchez  and  a  few  miles  from  Waverly,  to  take 
up  her  abode. 

Her  removal  to  that  house  to  improve  her  health,  did  not  change  hex 
husband's  domicil.  Our  law  considers  the  domicil  of  the  husband  as 
controlling  that  of  his  wife,  although  she  may  actually  inhabit  another 
country.  The  evidence  shows  that  no  children  were  born  of  this  mar- 
riage, and  that  Mrs.  Ralston  was  actuated  by  a  desire  to  regain  and  pre- 
serve her  health  in  going  from  the  low  lands  of  Concordia  parish  to 
dwell  on  the  other  side  of  the  Mississippi  river,  upon  the  hills. 

The  fact  of  a  removal,  with  a  view  to  a  change  of  residence  by  Mr. 
Ralston  himself,  is  not  satisfactorily  established,  though  after  his  wife's 
removal  he  was  often  at  the  house  near  Natchez,  occupied  by  her.  But 
there  is  positive  testimony,  that  after  as  well  before  her  removal,  he  spent 
the  greater  part  of  his  time  in  Louisiana,  attending  to  his  interests  at 
Waverly.  It  should  have  been  shown  that  in  spending  the  rest  of  his 
time  at  the  house  near  Natchez,  he  did  so  with  the  intent  to  change  the 
domicil  acquired  in  Louisiana. 

But  the  evidence  leads  to  the  conclusion  that  he  did  not  intend  to  give 
up  that  domicil,  and  to  adopt  a  Mississippi  domicil. 

Without  such  an  intent  on  his  part,  accompanying  an  actual  removal, 
he  cannot  be  considered  as  having  changed  his  domicil.  We  rind  repeated 
allusions  to  his  service  on  juries  in  the  parish  of  Concordia.  He  served 
ion  a  grand  jury  in  that  parish  in  1860.  He  voted  there  not  only  since 
the  late  war  but  before. 

These  are  important  public  and  notorious  acts  of  citizenship,  implying 
a  Louisiana  residence,  and  they  occurred  ante  litem  tnotam  at  an  unsuspi- 
cious time. 

On  the  other  hand,  there  is  no  evidence  of  his  having  exercised  any 
such  rights  in  the  State  of  Mississippi  at  any  time. 

It  appears  that  he  was  on  one  occasion  called  upon  to  do  jury  duty  iu 
Adams  county,  Miss.,  but  that  the  Court  excused  him  on  the  ground  of 
his  non-residence.  Adams  county  is  opposite  Concordia  parish,  and  we 
think  much  weight  should  be  attached  to  these  circumstances,  occurring 
on  both  sides  of  the  river,  as  showing  in  what  light  his  domicil  was  re- 
garded by  those  who  had  the  best  means  of  knowledge  respecting  it 

His  appointment  as  a  police  juror  for  Concordia  by  the  governor  of 
Louisiana  in  1865,  his  voting  in  Concordia  in  1866,  and  his  declaration  in 
an  act  of  sale  of  November  2d,  1865,  alluded  to  in  our  former  opinion, 


NEW  ORLEANS,  MAT,  1868.  821 

S*nder*on  v.  R*tatoD. 

would  not  be  conclusive  if  they  stood  alone,  but  they  may  be  viewed  in 
connection  with  the  antecedent  facts  just  referred  to,  as  corroborative 
evidence  to  show  that  Ralston  never  intended  to  abandon  his  domicil  in 
Louisiana. 

In  the  absence  of  any  countervailing  tacts  oi  equal  weight,  showing  an 
intent  on  his  part  to  acquire  a  Mississippi  domicil,  those  which  we  have 
oonsidered  already,  would,  suffice  to  sustain  the  judgment  of  the  lower 
court. 

The  contradictory  circumstances  referred  to  in  the  first  opinion  of  the 
Court,  as  of  the  greatest  consequence,  were  the  descriptive  declarations 
in  the  acts  of  partition  of  the  7th  and  8th  February,  1856,  between  the 
Sanderson  heirs,  and  the  act  of  purchase  of  a  Tensas  plantation  on  the 
5th  March,  1857.  in  which  Ralston  is  spoken  of  as  a  resident  of  Mis- 
sissippi. 

Were  these  acts  written  by  Ralston  himself,  or  were  the  location  of  his 
domicil  at  all  material  to  the  subject-matter  of  the  acts,  these  declarations 
would  assume  a  graver  importance.  But  they  were  not  written  by  him,, 
and  it  was  not  material  that  his  residence  should  be  stated  with  accuracy 
or  even  stated  at  all.  Indeed,  in  two  of  the  acts,  there  were  a  number 
of  parties  who  resided  in  Adams  county,  Miss.,  and  Ralston  was  included 
in  one  common  description  with  them.  The  force  and  effect  of  such 
descriptive  recitations,  in  determining  the  domicil  of  parties,  has  been 
heretofore  discussed  in  this  court,  and  they  have  been  held  as  of  secon- 
dary importance  in  the  cases  of  Hill  v.  Spangenberg,  4  A.  553,  and  New 
Orleans  v.  Sheppard,  10  A.  268. 

In  the  former  case,  the  Court  said:  "  The  descriptive  words  used  in 
the  notarial  acts  were  admissible  in  evidence  against  the  defendant,  and 
a  fair  subject  of  consideration  in  connection  with  other  facts,  in  test- 
ing the  question  of  evidence.  But  we  do  not  consider  such  immaterial 
recitals  in  contracts  with  third  persons  as  conclusive  upon  the  party 
making  them,  in  a  contest  with  others  upon  a  question  of  jurisdiction. 
As  to  the  comparative  weight  of  this  evidence,  it  may  be  oonsidered  as 
inferior  to  another  implied  declaration  of  the  defendant,  on  the  subject 
of  this  domioiL  The  recital  in  the  notarial  act  was  immaterial,  and  may 
have  been  in  reality  the  act  of  the  notary,  and  not  suggested  by  the 
defendant,  nor  noticed  by  him;  but  his  voting  in  the  parish  of  Jefferson 
was  his  own  deliberate  act,  clearly  implying  a  declaration  that  he  resided 
in  that  parish,  and  involving  a  fraud  upon  the  public,  if  that  declaration 
was  untrue. 

In  the  case  of  New  Orleans  v.  Sheppard,  it  was  observed:  "  There  are 
in  evidence  but  four  documents  of  date  posterior  to  1847,  which  contain 
the  recitals  "of  New  Orleans,"  and  "residing  in  New  Orleans,"  to  which 
the  District  Judge  has  attributed  so  much  significance."  It  is  true  that 
such  descriptive  words  used  in  notarial  acts  and  judicial  proceedings  are 
admissible  in  evidence  against  the  defendant,  and  are  fair  subjects  of 
consideration  in  connection  with  other  facts  touching  the  question  of 
domiciL  But  it  must  be  observed  of  these  recitals,  that  upon  none  of 
the  cases  in  which  they  were  used  were  they  essential  averments;  they 
were  not  material,  either  as  regards  the  contract  in  which  this  occurred, 
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or  the  jurisdiction  of  the  court  to  which  they  were  addressed;  they  were 
inserted  in  one  case  by  a  notary,  in  the  other  by  an  attorney-at-law,  and 
being  immaterial  to  the  matters  in  hand,  may  not  have  received  the  deli- 
berate attention  of  Sheppard.  They  are  overshadowed  in  the  present 
case  by  other  facts:  continuous  acts  done  by  Sheppard,  and  declarations 
immediately  and  deliberately  emanating  from  him  at  a  time  not  sus- 
picions." 

The  case  of  the  Commercial  Bank  of  Natchez  v.  King,  3  Rob.  243,  like 
other  cases  cited  for  the  intervenors,  does  not  seem  specially  applicable 
to  the  present  case.  The  party  there  had  by  repeated  and  public  declar- 
ations upon  the  subject,  and  holding  himself  out  to  all  persons  as  a 
resident  of  the  parish  of  Madison,  induced  a  notice  of  protest  to  be  sent 
to  him  there,  and  he  was  held  bound  by  it,  though  in  fact  he  resided  in 
Mississippi. 

These  questions  of  domicil  are  usually  questions  cf  great  nicety,  and 
in  a  country  like  this,  of  constant  changes,  and  frequently  of  divided  or 
double  residences,  they  are  particularly  difficult  In  such  cases  it  is 
impossible  to  harmonize  all  the  evidence. 

A  preponderance  of  evidence,  tending  to  a  probability  of  truth,  must 
turn  the  scale. 

If  the  testimony  in  this  case  were  equally  balanced,  instead  of  leaning 
as  we,  upon  more  deliberate  consideration,  think  it  does  in  favor  of  the 
plaintiff's  position,  we  should  defer,  more  than  in  ordinary  cases,  to  the 
opinion  of  the  local  Judge,  whose  knowledge  of  parties  and  witnesses  is 
presumed  to  be  better  than  ours. 

He  decided  in  favor  of  the  plaintiff  and  against  the  intervenors. 

For  the  foregoing  reasons,  it  is  ordered  that  the  judgment  heretofore 
rendered  in  this  case  be  set  aside,  and  the  judgment  of  the  District 
Court  affirmed,  with  costs. 


No.  1224.— John  Watt  &  Co.  v.  George  Ralston. 

Ilsley,  J.  As  already  stated,  the  main  question  in  this  case  is  the 
same  as  in  that  of  Eliza  J.  Sanderson  v.  George  Ralston,  just  decided,  via: 
Was  George  Ralston  domiciliated  in  Louisiana  or  Mississippi? 

For  the  reasons  already  given  in  the  opinion  just  pronounced  in  the 
latter  case,  we  think  that  Ralston  had  a  Louisiana  domicil,  and  his  pro- 
perty was  not  therefore  subject  to  attachment  under  the  facts  of  the  case. 

But  as  personal  service  of  petition  and  citation  are  made  upon  him,  in 
the  parish  of  Tensas,  where  he  now  claims  to  reside,  the  suit  should  not 
have  been  dismissed. 

It  is  therefore  ordered  that  the  judgment  heretofore  pronounced  in  this 
case  be  set  aside,  and  it  is  now  ordered,  adjudged  and  decreed  that  the 
judgment  appealed  from,  so  far  as  it  quashes  the  attachment  at  plaintiff's 
costs,  be  confirmed;  but  that  in  all  other  respects,  it  be  avoided  and 
reversed,  and  the  case  be  remanded  for  an  answer  and  trial  upon  the 
merits,  the  defendant  paying  the  cost  of  appeal. 

(Judges  Labauve  and  Howell  adhere  to  the  former  opinion.) 
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No.  482. — H.  Millspauoh  v.  Crrx  op  New  Orleans. 

Tat  action  in  damages  for  offences  or  quasi-offences  it  prescribed    by  the    lapse  of   one  year 

a  a  am. 

APPEAL  from  the  Second  District  Court  of  New  Orleans, 'Thomas,  J. 
J.  W,  Gurtsy9  for  plaintiff  and  appellee.    2?.  Filleid,  for  defendant 
and  appellant 

Himan,  C.  J.  Howard  Millapaugh  in  November,  1864,  brought  suit 
against  the  city  of  New  Orleans,  alleging  that  on  the  15th  September. 
1862,  he  had  deposited  on  the  river  landing  within  the  limits  of  the  city 
three  hundred  tons  of  stone  ballast,  which,  by  public  notice,  he  was 
required  to  remove  therefrom  in  thirty  days.  That  before  the  thirty 
days  expired  he  applied  to  the  chairman  of  the  committee  of  streets  and 
landings,  who  had  issued  the  notice,  and  that  the  chairman,  on  being 
shown  that  the  ballast  did*  not  interfere  with  the  public  convenience, 
consented  that  it  might  remain  on  the  landing  until  further  order;  that 
notwithstanding  such  consent  the  street  commissioner  on  the  25th  of 
October,  1862,  in  violation  of  his  rights,  and  without  his  knowledge, 
removed  the  ballast  to  the  city  depot,  and  the  city  used  the  same  in  paving 
its  streets,  etc.  He  prayed  for  judgment  against  the  city  for  the  value  of 
the  ballast,  alleged  to  be  worth  $1,050,  with  interest,  etc. 

The  city  filed  answer,  and  pleaded  therein  prescription. 

The  District  Court  rendered  judgment  as  asked  for  by  plaintiff,  and 
the  city  has  appealed. 

All  the  facts  alleged  by  plaintiff  are  substantially  proved. 

According  to  the  allegations  of  plaintiff,  a  tort  has  been  committed  on 
him  by  the  city  and  its  servants,  and  the  law  declares  "  that  every  act  of 
man  that  causes  damages  to  another  obliges  him,  by  whose  fault  it  hap- ' 
pened,  to  repair  it"    C.  C.  2294.     But  it  also  declares  that  actions  for 
offences  or  quasi-offences,  are  prescribed  by  one  year.    C.  C  3501. 

More  than  a  year  elapsed  from  the  time  damage  was  done  by  the  city 
and  its  servants  to  plaintiff  before  he  instituted  suit;  so,  whether  the  act 
of  the  city  be  viewed  as  an  offence  or  quasi-offence,  the  right  of  action 
of  plaintiff  is  prescribed. 

The  plea  of  prescription  must  prevail,  as  plaintiff's  claim  is  extinguished 
by  effect  of  time. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  reversed; 
it  is  further  decreed  that  there  be  judgment  in  favor  of  defendant,  with 
costs  in  both  courts. 

Behearing  refused. 

No.  1244.—  Samuel  Pursbll  v.  Chauncy  C.  Poster.     ' 

Where  the  sheriff  sells  real  estate  for  the  taxes  due  on  it  under  an  order  of  seizure,  he  must  comply 

strictly  with  all  the  formalitise  required  by  taw,  otherwise  4be  sale  wilt  ha  a  nullity. 
The)  fadge  or  justice  of  the  peace,  who  issues  the  order  of  seizure  and  sale  of  real  estate  for  taxee 

diss,  has  the  right  to  appoint  a  curator  ad  hoe  to  represent  the  absent  owner,  on  whom  notiee  of 

■etxure,  etc.,  can  be  served,  which  will  be  binding  on  the  owner. 
Whccw  the  sheriff  has  sold  a  lot  of  ground  for  taxes,  and  the  record  01  the  proceedings  show  that  he 

hats  oomplied  with  every  requirement  of  the  law,  the  purchaser  Is  bound  to  comply  with  his  bid. 
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APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Lrawno*t*J. 
W.  W.  Handlin,  for  plaintiff  and  appellee.    E.  FiUetd,  for  defendant 
and  appellant. 

Tamafkreo,  J.  The  defendant,  being  the  purchaser  of  several  squares 
or  parcels  of  ground  lying  in  New  Orleans,  from  the  plaintiff,  to  whom 
he  executed  a  mortgage  by  authentic  act  to  secure  the  payment  of  the 
price,  and  failing  in  his  payments,  the  vendor  obtained  an  order  of 
seizure  and  sale,  and  caused  the  property  to  be  sold. 

At  the  sale  Henry  Samory,  who  occupies  the  position  of  appellant  in 
this  controversy,  became  the  purchaser  of  one  of  the  parcels  or  squares 
on  the  conditions  proposed,  but  declined  afterwards  to  comply  with  the 
terms  of  the  adjudication,  alleging  that  the  sheriff  and  the  seizing  credi- 
tor were  unable  to  make  a  valid  title  to  the  property.  He  caused  a  role 
to  be  served  upon  the  plaintiff,  the  defendant  and  the  sheriff  to  make 
him  a  valid  deed,  or  in  default  therein  to  show  cause  why  the  adjudica- 
tion should  not  be  set  aside,  and  the  sum  of  one  hundred  dollars,  depos- 
ited by  him,  restored.  Upon  trial  of  the  rule  it  was  dismissed.  From 
the  judgment  of  dismissal  Samory  appealed. 

In  this  court  the  case  was  heard  by  agreement  upon  the  order  of  seizure 
and  sale  found  in  the  record,  and  upon  the  arguments  and  notes  of  coun- 
sel presented  in  their  briefs. 

The  appellant  objects  that  the  tax  sale,  under  which  Handlin,  the 
plaintiffs  vendor,  acquired  the  square  of  ground,  is  null  through  infor- 
malities in  the  proceedings,  and  points  out  as  radical  defects  an  insuffi- 
cient and  vague  description  of  the  property;  and  the  land  having  been 
sold  as  property  of  a  non-resident,  no  legal  appointment  of  a  curator 
ad  hoc  to  represent  the  absentee  was  made  as  required  by  the  act  of  1858, 
(No.  285,  Session  Aots.)  It  appears  that  the  advertisement  describes  the 
property  as  sold  for  the  taxes  due  upon  it  for  the  years  1853,  1854,  1855, 
1856  and  1857,  and  is  described  as  square  No.  626,  bounded  by  the  streets 
Euphrosine,  Calliope,  Second  and  St.  John's  Avenue;  and  that  the  con- 
stable's sale  to  Handlin  gives  the  same  description. 

The  appellant  gives  the  description  of  the  square,  as  to  number  and 
'boundaries  taken  from  the  assessment  rolls  of  delinquent  taxpayers  for 
the  several  years  mentioned,  showing  some  variation  in  the  names  of 
streets,  and  that  in  the  deed  to  him  the  square  is  numbered  671 ;  Vhereas, 
in  all  the  assessments  referred  to  it  bears  the  number  626.  He  points  out 
also  that  in  the  deed  to  him  the  streets  named  as  boundaries  of  the  square 
are  Euphrosine,  Calliope,  Rendon,  St.  John  or  Hogan  Avenue.  On  the 
part  of  the  defendant,  however,  the  discrepancy  in  the  number  of  the 
square  as  well  as  that  in  the  name  of  one  of  the  streets,  forming  a  part 
of  the  boundary,  seems  to  be  explained. 

The  name  of  "  Second  street "  has  been,  by  a  city  ordinance,  changed 
to  Rendon.  Leovy's  City  Laws  and  Ordinances,  p.  282.  And  the  number 
of  the  square,  bounded  by  the  four  streets  above  named,  has,  by  the 
city  authority,  been  changed  from  626  to  671.  New  Digest,  City  Laws, 
page  487. 

We  shall  next  examine  the  objection  of  the  appellant,  as  to  the  appoint- 
ment of  and  services  of  a  curator  ad  hoc  to  represent  the  unknown  owner 
of  the  property. 
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Fareell  ▼.  Barter. 

Hm  justice  t>f  the  peace  of  the  Seventh  Justice's  Court  rendered  tjte 
order  of  sale  for  the  taxes,  and  appends  to  the  order  the  following:    : 

"C.  E.  Schmidt,  attorney  ad  hoc"  Mr.  Schmidt,  sworn  as  a  witness 
on  trial  of  the  rale,  said  that  he  acted  as  onrator  ad  hoe  in  the  case.  A 
receipt  of  the  witness  was  shown  for  fees  in  various  cases  of  the  kind, 
one  of  which  is  designated  as  the  case  No.  143,  in  the  Seventh  Justice 
Court,  and  this  corresponds  with  the  number  of  the  case  in  which  the 
order  was  rendered. 

Upon  the  whole,  we  think  that  the  requirements  of  the  law  have  been 
sufficiently  complied  with  to  render  the  title  acquired  by  the  purchaser 
at  the  tax  sale  a  valid  one. 

Ifr  appears  that  he  has  been  in  possession  for  a  number  of  years,  paying 
taxes  for  the  benefit  of  the  State  and  the  city,  and  that  his  title  has  not 
hitherto  been  questioned. 

We  see  no  sufficient  ground  for  the  purchaser,  Samory,  to  refuse  to 
comply  with  the  terms  of  the  adjudication  of  the  property. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
lower  court  be  affirmed,  reserving  to  the  parties  in  interest  the  right  to 
further  legal  proceedings  against  the  delinquent  purohaser,  according  to 
law,  the*  appellant  paying  costs  in  both  courts. 


;» 


No.  1778. — The  State  of  Louisiana,  ex  reL,  v.  J.  A.  Nobis,  Keeper  of    i_46  tw 
the  Oity  Work-House.  I  »  ~3»| 

"  I  M    03S| 

The  set  of  the  Legislature  of  USfc,  Seoe.  120  and  121,  resting  the  power  in  the  Recorders  of  the  Oltr  of 
Hew  Orleans  to  try  and  sentence  pertiea  for  minor  otfenese  against  the  law,  la  not  in  conflict  with 
section  US  of  the  Coaetitatton  of  ISM;  under  thla  law,  which  te  still  In  force,  a  sartor,  may  we  tried 
before  the  Recorder  on  the  charge  of  vagrancy,  and,  if  found  guilty,  eenteneed  without  indiot- 
nosnt  or  information. 

WIpT  OF  HABEAS  CORPUS. 
B  L.  Lynch,  Attorney  General,  for  State. 

Hyman,  G.  J.  A  writ  of  habeas  corpus  was  issued,  ordering  Julius  A. 
Noble,  chief  warden  and  keeper  of  the  work-house  of  the  City  of  New 
Orleans,  to  produce  before  this  court  the  body  of  John  Harris,  who,  in 
hia  petition  for  the  writ,  averred  that  he  was  illegally  deprived  of  his 
liberty  by  Noble,  who  justified  his  detention  by  virtue  of  a  warranto* 
commitment  issue<J  by  J.  A.  Letten,  Recorder  of  the  Third  District  of  the 
City,  which  warrant  commanded  Noble  to  keep  him,  Harris,  because  he 
was  convicted  of  being  a  vagrant  by  the  Recorder,  in  safe  custody  during 
six  months  at  hard  labor,  from  20th  February,  1868.  That  the  Recorder* 
without  trial  known  to  law,  and  in  violation  of  the  Constitution  of  the 
State,  proceeded  in  a  summary  manner  to  condemn  him  to  imprisonment 
at  hard  labor  in  the  work-house  for  the  term  of  six  months.  That  .the 
Recorder  had  no  authority  to  hear  and  determine  the  case  of  the  petitioner, 
and  that,  therefore,  the  proceedings  before  the  Recorder,  his  sentence 
and  warrant  of  commitment  were  null. 

Noble  answered  that  he  detained  Harris  by  authority  of  the  warrant 
described,  which  he  annexed  to  hia  answer. 

By  the  121st  section  of  an  act  entitled  "An  act  relative  to  crimes  and 
,M  approved  March  14th,  1855,*  the  Recorders  of  the  City  of  New 
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Orleans  are  authorized  to  determine  who  are  vagrants  under  description 
of  each  by  section  120th  of  the  act,  and  to  commit  them  to  the  work- 
house for  a  term  not  exceeding  six  months,  where  they  are  to  be  kept  at 
hard  labor. 

Art.  103  of  the  Constitution  of  1852,  declared  that  prosecutions  should  be 
by  indictment  or  information,  and  that  the  accused  should  have  a  speedy 
public  trial  by  an  impartial  jury  of  the  vicinage;  and  Art  124  of  same 
Constitution  declared  that  the  Legislature  might  vest  in  the  Recorders  of 
the  City  of  New  Orleans  such  criminal  jurisdiction  as  might  be  necessary 
for  the  punishment  of  minor  crimes  and  offences,  as  the  peace  and  good 
order  of  the  city  might  require. 

In  1859,  it  was  decided  that  the  acts  of  the  Legislature,  in  vesting 
Recorders  of  the  city  with  the  trial  of  minor  crimes  and  offences,  did  not 
violate  Art.  103,  which  requires  prosecutions  to  be  by  indictment  or 
information,  because  the  Legislature  was  expressly  authorized  b y  Ark  124 
to  vest  such  power  in  Recorders.  See  14  Annual  page  38.  And  in  1860 
it  was  decided  that  Art.  124  was  exceptional  to  Art.  103,  and  that  minor 
crimes  and  offences  could  be  tried,  under  authority  of  legislative  enact- 
ments, by  Recorders,  without  the  solemnity  of  jury  trial,  and  without 
indictment  or  information.     15  An.  p.  190. 

Thus,  it  was  settled  under  the  Constitution  of  1852,  that  the  Legislature 
could  vest  in  Recorders  the  right  if  trying  persons  for  minor  offences, 
without  indictment  or  information,  and  that  when  Recorders  tried  per- 
sons for  such  offences  under  legislative  authority,  they  were  not  entitled 
to  a  jury  trial;  and  120  and  121  sections  of  the  act  cited  is  still  in  force  em- 
powering Recorders  to  try  vagrants,  without  jury,  or  indictment  or 
information,  unless  they  be  in  conflict  with  the  Constitution  of  1864,  as 
they  are  not  repealed.  See  Constitution  1864,  Art  149.  We  do  not  per- 
ceive in  sections  120  and  121  of  the  acts  of  1855  any  conflict  with  the 
Constitution  of  1864. 

Article  105  of  the  Constitution  has  provisions  similar  to  the  provisions 
in  article  103  of  the  Constitution  of  1852.  The  only  difference  in  their  pro- 
visions, is  that  the  former  declares  that  the  accused  shall  have  a  speedy 
public  trial  by  an  impartial  jury  of  the  parish  in  which  the  offence  was 
committed,  while  the  latter  declared  that  the  accused  should  have  a 
speedy  public  trial  by  an  impartial  jury  of  the  vicinage;  article  133  of  the 
Constitution  of  1864  differs  not  from  article  124  of  the  Constitution  of 
1852,  as  minor  crimes  and  offences  are  contained  in  the  expression 
minor  offences. 

It  is  decreed  that  the  application  of  John  Harris  to  be  discharged 
from  imprisonment  be  refused,  at  his  costs. 

} 

No.  1685.— W.  A.  Knox  v.  Evans  White. 

Where  a  third  party  hii  acquired  a  promissory  note  in  good  faith  for  a  valuable  consideration  beta* 
maturity,  the  maker  is  preoluded  from  setting  np  as  a  defenoe  the  illegality  of  the  < 


APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Poeey,  J. 
Gross  &  Hardee  and  Race,  Faster  &  E.  T.  Merrick,  for  plaintiff  and 
appellant.    McYea  <ft  KUborame  and  X  JET.  Mute,  for  defendant  and 
appellee. 


NEW  ORLEANS,  MAY,  1868.  827 

Knoxr.  White. 

Hyxajt,  0.  J.  Defendant  gave  his  note  for  9304  38  on  the  12th  oi 
January,  1867,  payable  twelve  months  thereafter  to  James  A.  Cable,  ox 
order,  bearing  eight  per  cent,  interest  from  its  date. 

He  also  gave  a  mortgage  on  three  lots  of  ground  in  the  town  of 
Clinton,  parish  of  East  Feliciana,  to  secure  its  payment.  The  lots  are 
described  in  plaintiffs  petition. 

Cable  endorsed  the  note  in  blank,  and,  before  its  maturity,  plaintiff 
became  the  owner  of  it  for  a  valuable  consideration  and  in  good  faith. 

Plain  tiff  sued  to  recover  of  the  defendant  the  amount  of  the  note  with 
interest,  and  asked  that  the  mortgage  on  the  lots  be  recognized,  and  that 
they  be  sold  to  satisfy  his  claim. 

Judgment  was  rendered  against  plaintiff,  and  he  has  appealed. 

The  defence  set  up  by  defendant  is  that  no  recovery  can  be  had  on 
the  note,  because  it  was  given  in  renewal  of  a  note  that  was  given  for  the. 
price  of  a  slave. 

This  defence — illegal  consideration — cannot  avail  against  the  holder  of. 
a  note  who  acquired  the  same  bona  fide  before  its  maturity.  See  Story  on . 
Promissory  Notes,  sees.  101  and  192. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  annulled  and 
reversed.  It  is  further  decreed  that  plaintiff  recover  of  defendant  the 
sum  of  three  hundred  and  four  dollars  and  thirty-eight  cents,  with  interest 
thereon  at  the  rate  of  eight  per  cent,  per  annum,  from  the  12th  day  of  Janu- 
ary, 1867,  till  paid,  and  the  cost  of  this  suit. 

It  is  further  decreed  that  the  mortgage  on  all  the  lots  described  in 
plaintiff's  petition,  and  given  to  secure  the  payment  of  his  claim  be  recog- 
nized and  enforced,  and  that  the  lots  be  sold  to  satisfy  this  judgment. 


No.  1486. — PAfL  LlECTEAUD  V.  JEANNEAUD  &  CATHAIiOQNE. 

Where  a  partr  made  a  lease  of  a  house  in  New  Orleans  for  the  period  of  fire  yean  with  his  written 
wnMot  that  the  lessee  might  renew  the  lease  at  its  expiration  for  the  same  length  of  time,  on  the 
same  terms  and  conditions,  and  the  sub-lessee  with  the  consent  of  the  lessor,  notifies  him.  the 
lessor,  that  he  desires  to  renew  the  lease,  according  to  the  agreement,  the  lessor  oannot  avoid  a 
renewal  of  the  lease,  on  the  ground  that  bis  eonsent  so  to  do,  was  obtained  through  error  or  fraud. 

Where  one  of  two  innooent  parties  most  suffer  loss  or  inconvenience,  it  should  fall  on  the  party  who 
induced  it. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
A.  Robert,  for  plaintiff  and  appellant     G.  Schmidt,  for  defendants 
and  appellees. 

Htman,  G.  J.  This  suit  is  brought  by  plaintiff  to  evict  his  tenants  ol  a 
bouse  and  lot  in  New  Orleans,  because,  as  he  alleges,  the  lease  had  expired 
on  the  1st  September,  1867. 

Defendants  contend  that  the  lease  was  renewed  for  Ave  years  from  that 
date,  and  ask  the  Court  so  to  decree. 

A  lease  was  made  by  plaintiff  to  0.  Gessely,  of  the  property,  for  five 
years  from  1st  September,  1862. 

On  the  20th  October,  1862,  Gessely  sold,  by  written  act,  to  Lancour  & 
Baron,  his  stock  of  goods  in  the  house  rented,  and  also  his  right  and 
interest  to  the  contract  of  lease,  which  he  described  in  the  act  to  be  a 
lease  fox  the  term  of  five  years  from  the  1st  of  September,  1862,  at  the 
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Knox  t.  DapUntier. 


rent  of  forty-five  dollars  per  month,  with  the  privilege  of  renewing  it  at 
the  expiration  of  that  time  for  five  years  more,  on  the  same  terms. 
At  the  foot  of  the  act,  plaintiff  wrote  his  consent  to  the  transfer  of  (he 


In  March,  1863,  Baron  sold  the  right  of  lease  to  P.  Labrousse.  Plaintiff 
gave  his  written  consent  thereto  on  the  act  of  sale  by  Gessely  to  Lanconr 
&  Baron. 

In  March,  1864,  plaintiff  consented  to  the  transfer  of  the  lease  from 
Labronsse  to  defendant 

Before  1st  September,  1867,  the  time  when  the  lease  would  have 
expired  without  renewal,  defendants  notified  plaintiff  that  they  would 
renew  it  for  five  years  as  stipulated. 

Plaintiff  contends  that  he  made  no  agreement  with  Gessely  by  which 
the  right  was  granted  to  renew  the  lease;  that  he  knew  not,  that  in  the 
act  of  sale  by  Gessely  to  Lanoour  &  Baron,  the  statement  waa  made,  that 
the  lease  could  be  renewed;  that  he  consented  to  the  transfer  of  the  lease 
in  the  sale,  because  he  supposed  that  the  lease  described  therein  was 
such  as  he  had  agreed  to  with  Gessely,  and  that  his  consent  was  obtained 
through  error  -or  fraud,  and  was  given  through  inadvertence. 

It  may  be  as  plaintiff  contends,  but,  by  his  written  statements,  he  caused 
defendants  to  believe  that  the  lease  was  to  be  renewed  at  the  option  of 
the  lessee,  and  thus  believing,  they  purchased  with  his  consent,  the  rights 
to,  as  they  supposed,  a  contract  of  lease,  which  he  had  before,  And  at  the 
time  of  their  purchase  declared  to  be  his  contract. 

When  one  of  two  innocent  persons  must  suffer  loss  or  inconvenience,  it 
should  fall  upon  him  who  induced  it 

The  judgment  of  the  District  Court  was  rendered  as  asked  for  by 
defendants. 

It  is  decreed  that  the  judgment  be  affirmed,  the  plaintiff  who  is  appal* 
lant,  is  to  pay  costs  of  appeal 
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No.  1281.— N.  King  Knox  v.  A.  Duplantter  et  als. 

Whara  no  Appeal  bond  haa  bean  gWen  in  faror  of  the  partial  oalled  in  warranty,  the  appeal  will  U 


APPEAL  from  the  District  Court,  Parish  of  East  Baton  Rouge,  P<m$,  J. 
Dunn  &  Herron,  for  plaintiff.    Fftvrot  dc  Lamon,  for  defendant 
Burgess  &  Chaney,  for  warrantor,        • 

Taliaferro,  J.  A  motion  is  made  to  dismiss  the  appeal  in  this  case, 
on  ihe  ground  that  no  appeal  bond  has  been  given  to  any  of  the  parties 
called  in  warranty  and  made  defendants.  This  defect,  being  apparent 
from  the  appeal  bond,  the  motion  to  dismiss  must  prevail. 

It  is  therefore  ordered  that  the  appeal  in  this  case  be  dismissed,  at  costs 
of  the  appellants.    12  Bob.  203;  10  An.  232;  14  An.  315. 

Rehearing  refused. 


raw  0RLEAM8,  MAY,  1868.      329 

Grant  v.  Leach. 

No.  1149. — John  Grant  v.  Joseph  Leach.  so  32P 

58  1284 

AQeeetraetaare  to  be  ooastrued  so  as  to  accomplish  the  intention  of  the  parties,  and  in  determining     20     329 
their  provision*,  a  liberal  and  fair  construction  must  be  given  to  the  word*  need,  either  singly  or    119      772 
Id  oonneotion  with  the  subject-matter.    This  rule  of  construction  applies,  whether  the  ooattwot 
if  between  private  parties  or  a  legislative  crane, 

U  construing  a  oontract,  where  the  State  is  a  party,  the  rale  is.  that  all  rights  asserted  against  the 
Bute  must  be  clearly  defined,  and  nut  raised  by  inference  or  presumption. 

Where  the  State  by  legislative  act  has  made  a  grant,  or  given  a  privilege  to  an  individual  or  a  com- 
pany, and  there  is  reasonable  doubts  aa  to  the  proper  oonetruotion  to  be  given  to  the  grant,  such 
doubts  are  to  be  solved  in  favor  of  the  State. 

Where  the  legislature  has  oonferred  on  an  individual  or  a  company,  an  exclusive  privilege  or  mono* 
pohjiBagranfcor  license,  and  limited  that  monoply  to  a  number  of  years,  after  the  expiration 
of  which  it  shall  cease,  the  expiration  of  that  time  will  not  abridge  or  impair  other  privileges 
contained  in  the  grant  ox  license,  (snob  aa  ooileofting  toll,  eto.,)  in  perpetuity 

The  franchises  and  prerogatives  oonferred  on  an  individual  or  a  company  by  th*  Legislature  in  a 
grant  or  license,  do  not  oease  with  the  expiration  of  ta«  time  specified  in  the  grant  at  which  the 


Vessels  navigating  the  waters  rf  the  Gulf  cannot  uso  the  mnal  or  pom  on  the  coast  of  Alabama, 
known  as  Grant's  Pass,  without  paying  the  toll  and  charges  imposed  by  the  grantee  on  vessels 
patting  through,  notwithstanding  the  time  need  by  the  grantor  (the  Legislature  of  Auy»rt»P> 
jer  whaau  the  monopoly  was  permitted,  baa  expired. 

APPEAL  from  the  Fotirth  District  Court  of  New  Orleans,  Thiard,  J. 
Clarfe  &  Bayne  and  Campbell,  Spcfford  <&  Campbell,  for  plaintiff  and 
appellee.     Phillips  <£  Levy  and  Buchanan  eft  Gibnore,  for  defendant  and 
appellant 

I&sley,  J.     This  action  was  brought  by  the  plaintiff  to  recover  from 

{lie  defendant  tolls  due  by  the  Oeofe.in  passing  through  "  Grants  Pass," 

from  the  26th  October,  1865,  to  the  14th  March,  1866,  say. . . .  $3,183  20 

Damages  for  non-payment,  fifty  per  cent 1,591  60 

•4,774  80 
And  for  tins  gross  amount,  judgment  was  rendered  for  the  plaintiff. 
In  the  month  of  February,  1839,  the  General  Assembly  of  the  State  of 
Alabama  passed  an  act  entitled  "  aa  aet  to  authority  John  Grant  to  out 
or  excavate  a  channel  or  canal  through  the  shoal  or  shoal-reef,  whioh 
bow  obstructs  the  inland  navigation  between  Dauphin  Island  and  Cedar 
Point,  in  the  county  of  Mobile." 

This  act  seems  to  have  been  passed  under  the  following  circumstances: 
Before  the  opening  of  "Grant's  Pass,"  the  whole  transportation  between 
New  Orleans  and'  the  places  on  the  Mississippi  Sound,  the  waters  of 
Mobile  Bay,  with  few  occasional  exceptions,  passed  outside  the  islands, 
and  was  exposed  to  the  delays,  embarrassments  and  dangers  of  a  voyage 
on  the  Gulf  of  Mexico. 

A  more  safe  and  leas  difficnlt  communication  was  required  for  the 
incseseiiig'  trafllo  and  travel  between  the  Eastern  States  and  the  city  of 
Hew  Orleans. 

The  inconveniences  were  such,  that  at  the  session  of  Congress  of  1825 
an  appropriation  was  made  for  the  construction  of  a  proper  inland  pas- 
sage, to  be  expended  under  the  superintendence  of  the  engineer-corps 
of  the  United  States,  through  the  shoal  or  shoal-reef.  The  engineers 
•sleeted  one  of  the  natural  channels,  which  now  exists,  and  the  money 
then  appropriated,  with  one  or  two  other  appropriations,  were  expended 
to  accomplish  the  object  desired- 
Major  Chase,  of  the  engineer-corps,  reported  that  it  was  impracticable 
42 
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to  construct  a  navigable  channel  through  the  reef,  and  no  further  appro- 
priations were  made. 

The  failure  on  the  the  part  of  the  scientific  and  experienced  officers  of 
the  United  States,  effectually  prevented  the  enlistment  of  enterprise  or 
capital  in  the  undertaking  proposed  by  John  Grant,  as  to  the  construction 
of  the  work  needed,  and  he  was  compelled  to  rely  upon  his  own  energy, 
skill,  and  the  means  he  could  command,  to  out  or  excavate  a  channel  or 
canal  through  a  shell  reef,  about  two  miles  in  length,  and  it  is  not  a  mat- 
ter of  question,  that  the  work  was  punctually  completed,  and  has  been 
suitably  maintained  for  the  purposes  of  navigation. 

The  Jlrst  section  of  the  act  in  favor  of  Grant  authorizes  him  to  enter 
upon  and  take  possession  of  so  much  of  the  shoal  as  may  be  necessary 
to  cut  or  excavate  a  channel  or  channels  of  sufficient  depth  and  width, 
to  afford  a  good  and  safe  inland  passage  for  steamboats  and  other  vessels 
in  the  trade,  between  the  waters  of  the  Mobile  Bay  and  other  places  in 
the  Gulf  of  Mexico;  and  said  Grant  is  authorized  to  build  all  such  light- 
houses, beacons,  wharves  and  other  buildings,  as  may  be  necessary  to 
carry  the  object  of  the  act  into  fuU  effect. 

The  second  section  allows  him  to  charge  and  receive  from  all  such  boati 
or  vessels  as  may  go  in  or  out  of  such  channel,  specified  rates  of  toll,  with 
facilities  of  collecting  them  by  suit 

The  third  section  invests  the  grantee  with  all  the  rights  and  powers 
necessary  for  the  construction  and  repair  of  said  channel  or  channels, 
and  the  State  stipulated  and  agreed  that  for  and  during  the  space  of 
twenty-five  years  from  the  passage  of  the  act,  he  should  have  and  enjoy 
the  exclusive  right  and  privilege  of  constructing  a  channel  or  canal,  for 
the  passage  of  steamboats  or  other  vessels,  through  the  shoal  or  shell- 
reef  referred  to. 

The  fourth  section  authorizes  him  to  sell  or  convey  any  portion,  or  all 
of  the  rights  and  privileges  oonf erred  on  him  by  the  act,  at  any  time  after 
he  had  so  far  completed  the  work  as  to  admit  the  passage  of  steamboats 
or  other  vessels  drawing  five  feet  of  water. 

The  fifth  seotion  provides  that,  if  any  person  should  wilfully  or  care- 
lessly do  any  act  whereby  said  work  shall  be  injured  or  impaired,  or  the 
navigation  of  the  channel  obstructed  or  hindered,  whereby  the  said 
Grant  or  his  assigns  should  be  obstructed  or  hindered  in  the  prosecution 
or  enjoyment  of  the  work,  said  person  shall  be  liable  to  a  fine  and  to  s 
suit  for  damages. 

The  act  imposes  upon  the  grantee  the  obligations  to  complete  the  work 
in  twelve  months,  so  as  to  admit  the  passage  of  vessels  drawing  five  feet 
water,  and  to  maintain  the  work  in  such  a  condition  of  repair  that 
vessels  should  not  be  hindered  in  passing  for  six  consecutive  months, 
under  pain  of  forfeiture;  also,  that  none  of  the  existing  channels  should 
be  obstructed  or  interfered  with  by  him. 

The  plaintiff  has  been  in  possession  of  the  canal  made  by  him  ainee 
1839,  and  has  collected  tolls  without  any  challenge  from  the  pubfc 
authorities  of  the  State  of  Alabama. 

He  has  not  forfeited  the  privilege  granted  by  any  misuses  or  non-nsss. 
Nor  is  it  pretended  that  he  has  failed  in  the  performance  of  his  duty. 

The  defendant  objected  in  the  lower  court — 
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1.  That  the  act  is  unconstitutional,  and  because  it  imposes  a  tonnage 
duty  without  the  consent  of  Congress,  in  violation  of  the  Constitution 
of  the  United  States,  and  the  act  by  which  the  State  of  Alabama  was 
admitted  to  the  Union. 

2.  That  the  act  is  a  regulation  of  commerce,  and  repugnant  to  the 
Constitution  of  the  United  States. 

3c  That  the  act  has  expired  by  its  own  limitation;  and 
L  That  the  canal  has  been  under  the  control  of  the  military  autho- 
rities of  the  United  States,  during  a  portion  of  the  period  in  which  the 
defendants  used  it,  and  that  the  defendants  are  not  chargeable. 

In  this  court,  the  objections  urged  against  the  plaintiffs  claim  are 
restricted  to  three  grounds: 

1.  Admitting  the  plaintiffs  right  to  recover  in  this  case,  the  amount 
allowed  is  not  justified  by  the  evidence. 

2.  The  act  under  which  the  plaintiff  makes  this  claim,  expired  by  its 
own  limitation  on  the  2d  February,  1864,  and  consequently  there  is  no 
right  to  recover  any  amount  whatever;  and 

3.  That  the  capture  by  the  Federal  troops  in  August,  1864,  of  "  Grant'* 
Pass,"  which  had  been  previously  occupied  and  fortified  by  the  Confede- 
rate authorities,  vested  a  title  by  the  laws  of  war  in  the  United  States, 
and  that  the  navigation  was  free  from  toll. 

The  objections  to  the  unconstitutionality  of  the  act  being  waived — the 
first  question  in  order  is,  whether  the  grant  has  become  extinct  by  limi- 
tation; if  it  has,  the  plaintiff's  claim  would  have  no  basis  to  rest  upon. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  the  Binghamp- 
ton  Bridge,  say ■:  "All  contracts  are  to  be  construed  to  accomplish  the 
intention  of  the  parties,  and  in  determining  their  provisions  a  liberal 
and  fair  construction  will  be  given  to  the  words,  either  singly  or  in  con- 
nection with  the  subject- matter.  It  is  not  the  duty  of  a  court  by  legal 
subtlety  to  overthrow  a  contract,  but  rather  to  uphold  it  and  give  it  effect. 
And  no  strained  or  artificial  rule  of  construction  is  to  be  applied  to  any 
part  of  it  If  there  is  no  ambiguity,  and  the  meaning  of  the  parties  can 
be  clearly  ascertained,  effect  is  given  to  the  instrument  used,  whether  it 
be  a  legislative  grant  or  not.  The  Court  state  the  principle  of  strict 
construction.  They  say:  "The  principle  is  this,  that  all  rights  which 
are  asserted  against  the  State  must  be  clearly  defined,  and  not  raised  by 
inference  or  presumption;  and  if  a  charter  is  silent  about  a  power,  it 
does  not  exist. 

If,  on  a  fair  reading  of  the  instrument,  reasonable  doubts  arise  as  to 
the  proper  construction  to  be  given  to  it,  these  doubts  are  to  be  solved  in 
favor  of  the  State;  and  when  it  is  susceptible  of  two  meanings,  the  one 
restricting  and  the  other  extending  the  powers  of  a  corporation,  that 
construction  is  to  be  adopted  which  works  least  harm  to  the  State.  But 
;  if  there  is  no  ambiguity,  and  the  powers  conferred  are  clearly  marked, 
and  their  limits  can  be  readily  ascertained,  then  it  is  the  duty  of  the 
Court  to  sustain  and  uphold  it,  and  to  carry  it  out  to  the  true  interest 
ind  meaning  of  the  parties  to  it  And  any  other  rule  of  construction 
Would  defeat  all  legislative  grants,  and  overthrow  all  contracts. 

The  doctrine  thus  enounced,  is  in  accordance  with  the  cardinal  rule 
kid  down  in  Art  18  of  the  Louisiana  Code.    This  Court,  keeping  in  view 


SUPREME  COURT  OF  LOUISIANA, 


Gnat  v.  Lmod. 


the  principle  that  it  is  its  duty  to  ascertain  the  intention  of  the  Legisk- 
tore,  and  to  give  effect  to  it,  considered  itself  bound  to  carry  out  their 
intention  according  to  a  fair  and  liberal  construction  to  acts  passed  spe- 
cially, with  the  view  to  the  accomplishment  of  great  public  good,  by  the 
promotion  of  internal  improvements.  See  the  case  of  New  Orleans  v. 
SL  Romes,  9  A.  577. 

With  these  sound  rules  of  interpretation  to  guide  us,  the  meaning  of 
the  act  may  be  ascertained  from  a  disquisition  of  it,  in  its  entirety. 

The  point  essential,  in  the  present  controversy,  regards  the  right  of  the 
plaintiff,  under  the  grant,  to  hold  and  possess  the  canal  and  the  accessory 
works  by  whatever  title  it  confers  upon  him,  and  to  collect  and  receive 
tolls,  notwithstanding  the  clause  of  limitation  contained  in  the  act,  and 
the  expiration  of  the  time  limited. 

As  we  have  seen,  from  the  several  sections  of  the  legislative  act,  the 
plaintiff  is  authorized  as  grantee  to  take  possession  of  so  much  of  the 
shoal  as  may  be  necessary  to  cut  or  excavate  a  ohannel  or  channels  and 
concomitant  therewith,  to  build  such  light-houses,  wharves,  etc.,  as  may 
be  necessary  to  carry  the  object  of  the  act  into  full  effect;  and  he  is 
invested  with  all  the  rights  and  powers  necessary  for  the  construction 
and  repair  of  said  channel  or  channels;  and  fines  and  damages  are 
recoverable,  if  his  work  is  wilfully  and  carelessly  injured  or  impaired,  or 
the  navigation  of  the  channel  obstructed,  or  he  is  injured  in  the  prose- 
cution or  enjoyment  of  the  works;  and  by  way  of  recompense  for  his 
skill,  work  and  expenditures,  he  is  allowed  to  charge  or  receive  tolls,  etc. 

Here  then  is  a  license  coupled  with  an  interest,  which  amounts  to  a 
grant.  2  Bouvier's  Inst.  568.  And  there  is  no  limitation  as  to  time  in 
the  act,  in  regard  to  that  franchise. 

But  the  grant  was  not  an  exclusive  license  or  a  monopoly,  as,  without  a 
protective  clause  in  favor  of  the  grantee,  the  General  Assembly  of  Ala- 
bama might  at  any  time  confer  similar  concurrent  privileges  upon  other 
persons,  with  whom  the  grantee  would  be  brought  into  injurious  compe- 
tition. See  the  cases  of  the  Charles  River  Bridge,  11  Peters,  S.  G.  R. 
422,  71;  Tuokahoe  Canal  Co.  v.  Tuckahoe,  R.  R  Co.,  10  Leigh's  Va. 
Rep.  42,  71;  18  How.  S.  C.  R.  71;  9  Geo.  518,  526;  6  Cuah.  875;  2  Gray 
1,  and  the  Fontchartrain  Railroad  Co.,  11  A.  853. 

Considering  the  magnitude  of  the  work  undertaken  by  the  grantee, 
and  as  incentive  to  the  performance  of  the  work  designed,  the  State  made 
the  grant  an  exclusive  one;  not  however  in  perpetuity,  but  limited  to*  a 
term  of  twenty-five  years,  during  which  time  the  grantee's  monopoly 
protected  him  from  even  legislative  interference,  in  granting  similar 
privileges  to  others. 

The  clause  of  limitation,  by  the  very  letter  of  the  act,  applied  solely  to 
the  plaintiff's  prerogative  or  exclusive  privilege,  and  to  no  other  right, 
title  or  privilege,  vested  in  him  by  the  grant. 

In  reaching  our  conclusion,  as  to  the  proper  construction  to  be  placed 
upon  the  act,  we  have  not  permitted  the  bill  presented  by  the  plaintiff  on 
the  80th  November,  1865,  to  the  Legislature  of  Alabama,  of  which  he 
was  then  a  member,  to  escape  our  attention. 

The  bill  purported  to  be  an  amendment  or  supplement  to  the  original 
act  in  favor  of  the  plaintiff,  and  it  contained  four  sections, 
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Il  was  rejected  in  toio,  either,  as  may  be  supposed,  because  the  rights 
aridffrmleges  originally  conferred  were  thereby  sought  to  be  extended 
oz  enlarged,  which,  under  special  orders  No.  83,  from  Headquarters  of  the 
Department  of  Alabama,  could  not  be  done  without  the  previous  consent 
of  the  government  of  the  United  States,  or  because  the  existing  grant. 
was  sufficient  for  all  the  purposes  designed  by  the  Legislature. 

It  is  not  fair  to  presume,  from  the  insertion  in  the  supplemental  act, 
tint  the  expiration  of  the  twenty-five  years  "should  not  impair  1he 
gnmfiu?*  right*,"  that  he  questioned  the  existence  or  the  validity  of  his 
franchise;  because,  when  the  bill  was  presented  by  him  in  November, 
1865,  sometime  after  the  expiration  of  the  limitation,  he  was  in  the  full 
possession  and  enjoyment  of  his  canal,  collecting  freely,  and  generally 
without  any  disputation,  tolls  or  tonnage  duties  from  all  vessels  making 
use  of  it 

Entertaining,  as  we  do,  no  doubt  of  the  correctness  of  our  interpreta- 
tion of  the  act  we  have  been  considering,  we  do  not  deem  it  necessary  to 
inquire  why,  in  the  supplemental  act,  the  grantee  inserted  the  clause  that 
his  rights  should  not  be  impaired  by  the  expiration  of  the  time  for  which 
the  monoply  was  limited. 

The  doctrine  of  the  defendant,  as  to  the  legal  effect  of  the  expiration 
of  a  limitation  to  a  license  or  grant,  illustrated  by  the  case  cited  from 
6  Hill,  271,  is  correct  in  principle;  but  it  has  no  application  to  a  ease  like* 
this  one,  where  no  express  limitation  attaches,  except  as  to  the  enjoyment 
of  the  exclusive  privilege  or  monopoly. 

The  plaintiff  maintains  that  the  grant  is  not  revoked,  or  at  all  events  is 
one  that  cannot  be  revoked  without  remuneration  to  the  grantee  of  the 
expenditure  incurred  by  him,  and  he  cites  numerous  authorities  in  sup- 
port of  that  position.  See  11  N.  H.  B.  102;  17  8.  and  B.  388;  7  N.  H.  B. 
237;  7Benj.;  7  Tenn.  373;  1  Greenl  117;  5  Greenl.  9;  15  Viner's  (abridg. 
ecL)  Incense,  p.  94. 

Bui  this  question  does  not  properly  arise  in  this  case  now,  as  up  to  the 
time  at  which  the  defendant's  debt  was  contracted,  neither  by  the  ori- 
ginal nor  any  supplemental  or  posterior  legislation  had  the  State  of 
^uAm— .  manifested  any  intention  to  revoke  the  grant,  or  any  opposition 
whatever  to  the  rights  under  it,  claimed  and  enjoyed  by  the  plaintiff 

It  has  always  permitted  the  grantee  to  hold  and  occupy  the  canal  and 
its  adjuncts,  and  seems  wholly  unconscious  of  any  usurpation  by  the 
plaintiff  of  its  exclusive  right  or  title  to  the  property.  The  works  con* 
structed  by  the  plaintiff  have  become  so  necessary,  nay,  indispensable  to 
inland  navigation,  that  it  may  be  reasonably  supposed,  if  the  State 
deemed  the  grant  extinct  by  the  expiration  of  the  limited  term,  some 
legislative  provision  would  have  been  made  in  respect  to  its  permanent 
occupation,  and  the  keeping  in  good  order  and  repair,  the  canal  and  the 
buildings,  etc.,  attached  to  it. 

*The  defendant  has  not  been  deprived  of  any  right  of  navigation, 
indeed  the  act  prohibited  the  grantee  from  interfering  with  any  existing 
channel.  These  channels  still  remain  in  their  original  condition,  and  if 
the  defendant  desired  to  employ  them  it  was  competent  for  him  to  do  soj 
but  he  could  not  in  justice  make  use  of  the  capital,  labor  and  care  of  the 
plaintiff  for  his  own  benefit,  without  paying  to  him  a  legal  equivalent. 
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It  is  needless  to  allude  to  the  occupation  of  the  canal  by  the  Federal 
authorities  prior  to  the  23d  October,  1865,  as  the  plaintiff  was  on  that 
day,  by  order  of  the  President  of  the  United  States,  reinstated  in  the 
full  possession  thereof. 

From  the  testimony  in  the  record,  it  appears  the  Creole's  passage 
through  the  canal  only  commenced  in  November,  1865,  whilst  the  canal 
was  in  the  plaintiffs  possession,  and  they  terminated  inMarch,  1866.  She 
made  forty-one  trips  through,  and  this,  at  the  rate  of  fifteen  cents  per 
ton,  on  393  tons,  makes  a  total  of  two  thousand  four  hundred  and  sixteen 
dollars  and  ninety-Jive  cents. 

The  charge  of  fifty  per  cent.,  as  damages  for  non-payment  within  the 
legal  delay  of  this  amount,  cannot  be  allowed  in  this  proceeding,  as  from 
the  act  of  the  Legislature  of  Alabama,  as  it  is  extant  upon  the  transcript 
of  the  record,  no  specified  amount  is  fixed  as  damages  for  the  failure  of 
a  boat  or  vessel,  to  pay  tolls  or  tonnage  duty  within  the  stated  delay. 

The  amount  for  which  judgment  was  rendered  in  the  lower  court  for 
the  plaintiff,  must  be  reduced. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  plaintiff,  John 
Grant,  have  judgment  against,  and  recover  from  the  defendant,  Joseph 
Leach,  the  sum  of  two  thousand  four  hundred  and  sixteen  dollars  and 
ninety-five  cents,  with  legal  interest  from  judicial  demand,  5th  April, 
1866,  and  the  costs  of  suit  in  the  District  Court;  and  it  is  further  decreed 
that  for  the  amount  claimed  as  damages,  there  be  judgment  in  favor  of 
the  defendant  and  against  the  plaintiff,  as  in  case  of  nonsuit 

And  it  is  further  ordered,  that  so  far  as  the  judgment  appealed  from 
conflicts  with  the  decree  now  rendered  by  this  Court,  that  it  be  annulled, 
avoided  and  reversed,  otherwise  affirmed,  the  costs  of  appeal  to  be  paid 
by  the  plaintiff  and  appellee.. 


No.  1100.— W.  G.  Bakewell,  Testamentary  Executor  of  Alexander  Gor- 
don, Appellant,  v.  Police  Jubt  et  als.,  Appellees. 

A  railroad,  passing  through  a  parish,  is  liable  to  an  assessment  of  a  parish  tax  on  the  property  of  tat 
toad  located  within  the  parish,  unless  exempted  by  a  special  law  The  burden  of  showing  sooa 
an  exemption  is  on  the  railroad  company. 

Where  an  injunction  is  dissolved,  no  damages  can  be  allowed  to  the  party  enjoining. 

APPEAL  from  the  District  Court,  Parish  of  St  Bernard,  CazabcU,  J. 
C.  0.  Delahoussage  and  S.  Belden,  for  plaintiff  and  appellant    P.  A. 
Ducros,  Jr.,  and  Sambola  eft  Ducros,  for  defendants  and  appellees. 

Taliafebro,  J.  A  collector  of  parish  taxes  for  the  pariah  of  St  Ber- 
nard, having  seized  certain  property  in  default  of  payment  of  the  amount 
of  the  parish  tax  assessed  against  the  Mexican  Gulf  Bailroad,  advertised 
it  for  sale. 

The  appellant,  in  his  representative  oapacity,  took  out  an  injunction  to 
prevent  the  sale,  alleging  various  grounds  for  his  proceeding. 
1.  That  all  the  movable  property  and  fixtures  of  the  railroad,  through- 
J  out  its  entire  course,  is  assessed  at  its  domioil  in  New  Orleans,  and  is  not 

!  subject  to  taxation  in  the  parish  of  St  Bernard. 

]  2.  That  the  lot  of  lumber,  inoluded  among  the  personal  effects  seiied, 
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belongs  individually  to  the  complainant  and  not  to  the  railroad. 

8.  That  the  eight  and  a-half  arpents  of  land  lying  adjacent  to  said 
railroad,  and  assessed  as  belonging  to  it,  is  the  property  of  the  widow  of 
Alexander  Gordon,  deceased. 

4.  That  the  assessment  posted  for  examination  and  correction,  wasille* 
gaily  made  in  this,  that  the  plaintiff  in  injunction  should  have  been, 
assessed  in  his  representative  capacity,  and  not  the  Mexican  Gulf 
Railroad. 

5.  That  no  application  for  a  list  of  plaintiffs  taxable  property,  in  his 
fiduciary  capacity  or  otherwise,  as  is  required  bylaw  in  the  case  of  absent 
owners,  or  agents  of  property  subject  to  taxation  was  ever  made,  and 
from  this  neglect  of  the  proper  officer,  the  plaintiff  was  debarred  the 
privilege  of  correcting  the  rolls  within  the  delays  granted,  and  that  the 
assessment  was  illegal  on  that  account,  the  property  assessed  not  having  i 
been  designated  or  given  in  by  the  proper  agent  or  representative  of  the 
railroad. 

6.  That  the  valuation  was  made  in  bulk,  and  not  in  separate  parcel*, 
and  carried  out  in  separate  columns. 

It  was  urged  on  the  trial,  that  a  much  larger  amount  of  property  was, 
seized  and  advertised  for  sale  than  was  necessary  for  the  payment  of  the 
taxes  assessed. 

The  plaintiff  prayed  that  damages  to  the  amount  of  one  thousand  dot* 
lars  be  awarded  him  for  the  illegal  and  oppressive  proceedings  taken 
against  him  by  the  defendants. 

The  Court  below  dissolved  the  injunction,  and  ordered  a  sale  of  so 
much  of  the  property  seized  as  would  be  necessary  to  pay  the  amount  of 
taxes  claimed  and  costs. 

The  Court  further  decreed,  that  the  defendant  should  pay  twenty-five 
dollars  damages,  to  be  deducted  from  the  amount  of  the  tax  assessed 
against  the  railroad. 

From  this  judgment  the  plaintiff  and  appellant  appeals. 

In  this  court  the  defendant  and  appellee  prays  that  the  judgment  be 
amended  by  striking  out  of  it  the  decree  of  damages  against  him. 

It  appears  that  the  taxes  claimed  amounted  to  one  hundred  and  ninety 
dollars.  A  witness  testified,  that  the  property  seized  to  pay  the  taxes 
was  worth  between  four  and  five  thousand  dollars. 

If  the  railroad  is  exempted  from  the  payment  of  taxes,  except  at  New 
Orleans,  by  any  special  law,  it  was  incumbent  upon  the  plaintiff  to  show 
it  This  he  has  not  done,  and  in  the  absence  of  any  special  provision  of 
law  to  the  contrary,  we  conclude  that  an  assessment  of  a  parish  tax  by 
the  parish  of  St  Bernard  might  legally  be  made  upon  the  property  of  the 
corporation  or  owners  of  the  railroad  within  the  limits  of  that  parish. 
We  do  not  find,  from  the  evidence,  that  the  plaintiff  has  made  good  the 
allegations  in  his  petition  for  injunction.  The  lot  of  lumber  among  the 
property  seized,  is  shown  to  have  belonged  to  plaintiff  only  in  part  The 
eight  and  a-half  arpents  of  land,  shown  to  belong  to  Mrs.  Gordon,  is  not 
identified  as  part  of  the  property  seized. 

The  plaintiff  has  not  shown  how  the  "Mexican  Gulf  Railroad  "  was 
erroneously  denominated  on  the  assessment  roll 

If  his  own  name  should  have  been  inserted,  he  does  not  allege  or  show 
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that  the  error  caused  him  any  injury,  or  that  he  was  taken  by  surprise, 
or  that  he  did  not  know  in  due  time  of  the  irregularity  complained ol 
Not  having  examined  the  roll  within  the  time  prescribed  by  few,  it  vat 
too  late  afterwards  to  object  to  it  on  mere  grounds  of  informality.  11  A. 
261.     13  A.  497. 

It  is  not  alleged  in  the  petition  for  injunction  that  the  amount  of  pro- 
perty seized  was  greatly  in  excess  of  the  amount  of  the  taxes.  This 
appears  to  be  the  case,  but  we  do  not  think  the  plaintiff  has  made  it  suf- 
ficiently clear  by  proof  that  he  sustained  any  damage  from  the  over 
seizure,  and  consequently  we  are  unable  to  concur  with  the  District 
Judge,  in  the  award  of  damages  made  by  him. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ef  the 
lower  court  be  annulled,  avoided  and  reversed,  so  far  as  it  awards  dam- 
ages to  the  plaintiff  in  injunction;  and  that  in  all  other  respects  it  he 
confirmed.  It  is  further  ordered,  that  the  plaintiff  and  appellant  pay 
costs  in  both  courts. 
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No.  1042.— AtatdSN  L.  Hates  v.  B.  L.  Haykah. 

fch0  action  for  the  reoorery  of  personal  property  1*  prescribed  by  the  lapse  of  three  year*,  wbeji  the 
possMsorholdsbya  just  title,  in  rood  faith,  unless  the  thin*  is  shown  to  hare  bee*  stolen  a* 
.    lost.    C.  0.3472. 

Where  a  party  haa  been  arrested,  and  on  examination  no  cause  la  shown  for  the  arrest,  tasifeo  «Q 
be  presumed,  and  damages  may  be  reoorered  for  maliotous  proeeculioni. 

Where  there  is  want  of  probable  cause  for  the  arrest,  malice  will  be  inferred. 

Express  malice  may  be  proved. 

In  an  action  for  damages  for  malicious  prosecution,  It  is  enfldent  to  show  that  Um  orinasal  pr> 
oeedings  won  entirely  without  cause. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Lcaumont,  J. 
Belden  <&  Fusdier,  for  plaintiff  and  appellant     T.  A.  BarOette,  for 
defendant  and  appellee. 

Iusuby,  J.  The  plaintiff  sues  to  recover  from  the  defendant  a  watch, 
valued  at  two  hundred  dollars,  which  he  alleges  was  atolen  from  tun 
sometime  since,  and  is  now  unlawfully  in  the  possession  of  the  defendant 
He  also  claims  one  hundred  and  fifty  dollars  damages. 

The  defendant,  after  pleading  the  general  issue,  avers  that  he  bought 
the  watch  in  good  faith  for  the  sum  of  two  hundred  dollars,  and  that  ke 
and  his  vendors  having  possessed  the  same  more  than  three  years,  ante 
'  purchase  in  market  overt,  he  has  acquired  title  by  prescription,  and  prays 
that  the  plaintiff's  claim  be  rejected;  but  if  .the.  plaintiff  establish  hit 
title  to  the  watch,  that  he  pay  the  defendant  the  sum  of  two  hundred  dol- 
lars, the  price  paid  by  him,  before  recovering  it. 

The  defendant  also  claimed  in  reconvention  from  plaintiff  live  tfcoat- 
end  dollars  for  malicious  prosecution. 

The  Court  below  gave  judgment  for  plaintiff  for  the  watch,  or  pejnsat 
of  two  hundred  dollars,  and  condemned  him  to  pay  defendant  fifty  dol- 
lars damages  and  costs  of  suit. 

The  plaintiff  appealed. 
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The  poiDflcwoion  of  the  watch  by  the  plaintiff,  as  owner  of  it,  was  ante- 
rior to  the  date  at  which  the  defendant  or  the  persons  from  and  under 
whom  he  holds  his  title  and  possession  to  it;  and  he  has  not  shown  a 
divestiture  of  the  plaintiff's  title  by  onerous  or  gratuitous  title,  but  he 
pleads  and  relies  upon  the  prescription  of  three  years,  (C.  C.  8472)  during 
all  which  time  he  and  his  Tendon  or  authors,  have  continuously  and 
uninterruptedly  had  the  possession  of  the  watch,  in  good  faith,  and  by  a 
just  title,  as  owners.    See  Art  C.  G.  3460,  par.  2. 

The  defendant  purchased  the  watch  about  June.  1864,  from  one  S.  Sil- 
verstein,  a  jeweller,  who  purchased  it  on  the  5th  August,  1862,  from  one 
J.  B.  Prudhomme,  also  a  jeweller,  each  purchaser  paying  for  the  watch 
its  full  value. 

More  than  three  years  therefore  had  elapsed  between  the  purohsso 
from  Prudhomme  and  the  date  of  service  of  the  petition. 

The  plaintiff,  however,  contends  the  watch  was  stolen  from  him,  and 
that  the  prescription  laid  down  in  Art.  3472,  does  not  apply. 

There  is  no  legal  evidence  in  the  record  to  show  that  the  watch  was 
lost  or  stolen;  and  it  was  therefore  unnecessary  for  the  defendant  to  prove 
that  he  bought  it  in  market  overt,  or  from  persons  in  the  habit  of  selling 
such  things,  although  he  has  satisfactorily  proved  that  all  the  persons, 
through  whose  hands  it  passed,  were  dealers  in  watches. 

The  plaintiff's  action,  for  the  recovery  of  the  watch,  is  prescribed. 

The  reconventional  demand  of  the  defendant,  whose  residence  is  not 
in  the  same  parish  as  that  of  the  plaintiff,  grows  out  of  certain  acts  of 
his,  in  prosecuting  the  defendant  criminally  on  a  charge  of  having  pur- 
chased his  watch,  knowing  it  to  have  been  stolen. 

The  record  shows  this  state  of  facts: 

The  plaintiff  caused  the  watch  to  be  put  into  the  custody  of  a  police 
officer,  who  discovered  that  some  name  which  had  been  engraved  on  the 
watch  had  been  nearly  erased  by  filing.  The  defendant  promptly  gave 
the  name  of  his  vendor,  and  stated  the  price  he  had  paid  him  for  it,  which 
upon  inquiry,  the  plaintiff  ascertained  was  true.  This  vendor,  one  Sil- 
verstein,  also  informed  the  plaintiff  where  he  had  purchased  the  watch, 
and  the  price  he  had  paid  for  it  to  his  vendor,  Prudhomme,  which,  upon 
inquiry  from  Prudhomme  he  found  to  be  true,  declining  to  go  further 
back  to  Prudhomme's  vendor,  whose  name  was  given  to  him  by  Prud- 
homme. 

The  plaintiff  then  instituted  against  the  defendant  a  civil  suit,  claiming 
theVateh,  which  suit  he  afterwards  dismissed,  paying  the  costs.  He 
subsequently  instituted  against  the  defendant  a  criminal  prosecution, 
caused  him  to  be  arrested  and  taken  before  the  recorder,  who  dismissed 
the  proceeding  without  investigation,  "  being  of  opinion  that  the  action 
was  prescribed,  or  something  of  that  kind/' 

Publicity  was,  as  usual,  given  of  the  defendant's  arrest,  etc.,  in  all  the 
principal  newspapers  of  the  city. 

And  it  is  to  obtain  damages  for  the  illegal  acts  of  the  plaintiff,  that  the 
defendant  urges  his  reconventional  demand. 

From  all  the  facts  and  circumstances  of  the  case,  we  are  to  determine 
whether,  in  the  criminal  prosecution  in  which  the  plaintiff  was  the  pro- 
43 


838  SUPREME  COURT  OF  LOUISIANA, 

llaje*  ▼.  Hnym«ii. 

secutor,  ho  was  actuated  by  malice;  whether  there  was  probable  cause 
for  the  prosecution,  and  whether  the  defendant  has  sustained  damage 
thereby.     12  A.  332.    8  A.  12.     5  A.  714.     9  Rob.  387.     3  Rob.  17. 

Malice  is  usually  inferred  from  want  of  probable  cause;  or  express 
malice  may  be  proved.     9  Rob.  387,  418.  9  A.  216. 

And  if  no  probable  cause  be  shown  for  an  arrest,  malice  will  be  pre- 
sumed.    4  A  377. 

In  the  case  of  McConncll  v.  Michel,  6  A.  577,  this  Court  said:  "  The  use 
of  criminal  process  to  enforce  a  civil  claim  is  an  intolerable  abuse,  even 
when  the  claim  exists.  But  if  the  claim  is  unfounded,  it  shows  a  reck- 
lessness of  the  rights  and  characters  of  others  which  amounts  to  malice." 

The  wanton  injury  of  an  individual  is,  iu  itself,  a  malicious  act,  and 
where  the  criminal  proceedings  are  shown  to  be  entirely  without  cause, 
no  further  malice  need  be  proved. 

And  in  PeUenz  v.  Bullerdeick,  13  A.  274,  this  Court  also  held  that  "to 
judge  of  the  question  of  malice  and  the  want  of  probable  cause,  both  of 
which  are  essential  to  maintain  the  action,  we  must  look  at  the  case  as  it 
appeared  to  the  defendant  when  he  made  the  complaint. " 

What  was  the  aspect  of  the  case  as  it  was  presented  to  the  plaintiff 
when  he  made  the  criminal  charge  against  the  defendant?  He  had  been 
informed  when,  where,  from  whom  and  for  what  price,  the  defendant 
had  purchased  the  watch,  and  upon  inquiry  he  ascertained  the  truth  of 
the  statement  in  regard  to  the  defendant's  possession  of  the  watch. 

It  is  true,  that  some  name  which  had  been  engraved  in  the  watch  had 
been  partially  or  almost  entirely  erased,  but  it  is  not  shown  that  the  name 
so  erased  was  the  plaintiff's,  or  when  it  was  done,  or  by  whom;  and  he 
knew  this  fact  when  he  instituted  his  first  civil  suit. 

If,  as  was  argued  by  counsel,  the  defendant  set  up  the  plea  of  prescrip- 
tion to  the  criminal  prosecution,  which  was  a  suspicious  circumstance, 
that  plea  did  not  cause  the  prosecution,  as  it  would  have  been  if  urged 
after  the  arrost,  etc. ;  but  we  cannot  discover  that  any  such  plea  was 
urged  by  the  defendant  The  charge  was  dismissed,  because  the  recorder 
was  of  opinion  "that  it  was  prescribed,  or  something  of  that  kind." 

From  all  the  facts  and  circumstances  of  the  case,  under  the  law  and 
the  authorities  cited,  it  is  clear  that  the  defendant  is  entitled  to  damages, 
(Art.  2294,  C.  C.)  which  the  Court  below  assessed  at  fifty  dollars;  knowing 
the  parties  and  their  circumstances,  and  which  we  think  should  not  there- 
fore be  increased,  as  prayed  for  by  the  appellee. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  ^f 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered,  adjudged  and  decreed,  that  judgment  be  and  it  is  hereby 
rendered  against  the  plaintiff  and  in  favor  of  tho  defendant  for  the  watch 
sued  for;  it  is  further  ordered,  that  on  the  defendant's  reconventions! 
demand  he  recover  from  and  have  judgment  against  the  plaintiff,  Allen 
L.  Hayes,  for  the  sum  of  fifty  dollars;  and  further,  that  the  said  plaintiff 
pay  the  oosts  of  suit  in  both  courts. 
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No.  1128.— Joseph  Maohbca  v.  Philip  Avegno,  Jb. 

Id  a  suit  to  enforce  a  right  of  Mrritad*,  parol  OTidenoe  U  adminibl*  to  prore  ponoMion  of  the  pro- 
perty oltiming  it. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplaniier,  J. 
Swnbola  <£  Ducros,  for  plaintiff  and  appellant     W.  B.  KoonU,  for 
defendant  and  appellee. 

Labauve,  J.  The  plaintiff  is  the  owner  of  the  lot  and  house  No.  8, 
and  Philip  Avegno,  of  lot  and  house  adjoining.  No.  10,  on  Toulouse  street 

Plaintiff  claims  to  have  been,  him  and  his  vendors,  in  possession  for 
nearly  ten  years,  of  his  said  lot  and  house  and  appurtenances  thereunto 
belonging,  and  of  servitudes  or  rights  of  passage,  and  of  drain  through 
the  adjoining  lot  of  Philip  Avegno,  and  also  of  the  servitude  or  right  of 
receiving  hydrant- water  through  pipes  extending  over  said  lot  of  defen- 
dant, Avegno.  On  proper  allegations,  plaintiff  obtained  an  injunction 
enjoining  the  defendant  from  closing  the  gutter,  conducting  the  water 
from  petitioner's  lot  through  defendant's  into  the  public  street;  and  also 
from  destroying  the  pipes  through  which  hydrant- water  is  communicated 
into  petitioner's  lot 

Plaintiff  prays  accordingly,  and  for  damages. 

The  defendant,  Philip  Avegno,  answered  by  a  general  denial,  and  that 
his  ancestor,  having  been  at  one  and  the  same  time,  the  owner  of  the 
premises  of  both  plaintiff  and  respondent  aforesaid,  temporarily  con- 
structed a  water-pipe,  conveying  hydrant-water  through  the  premises, 
now  owned  by  respondent,  No.  10  Toulouse  street,  which  pipe  is  the 
property  of  respondent 

The  answer  concludes  by  praying  for  judgment,  and  damages  in 
reconvention. 

By  consent  of  counsel  of  both  parties,  the  writ,  as  regards  the  other 
defendant,  Pierre  Pujol,  was  dismissed. 

Judgment  was  rendered  in  favor  of  Philip  Avegno,  and  the  defendant 
appealed. 

The  plaintiff  does  not  pretend  to  have  any  title  to  the  alleged  servitude, 
but  he  claims  it  as  having  been  possessed  by  him  and  his  vendor  for 
nearly  ten  years,  and  he  calls  this  suit  a  possessory  action. 

On  the  trial  of  the  case  below,  defendant,  Avegno,  offered  to  prove 
verbal  declarations,  said  to  have  been  made  by  plaintiff  in  the  presence 
of  Numa  Avegno  and  Philip  Avegno,  the  defendant,  in  relation  to  said 
servitude;  plaintiff  objected,  on  the  ground  that  said  evidence  was  irrele- 
vent,  inasmuch  as  the  testimony  would  tend  to  destroy  title  to  real  pro- 
perty. The  Court  properly  overruled  the  objection,  and  admitted  the 
evidence.  Possession  is  a  matter  of  fact,  which  can  be  established  only 
by  parol  evidence,  and  the  defendant  had  the  right  to  rebut  plaintiff's 
evidence  by  the  same  kind  of  proof. 

The  defendant  also  offered  Numa  Avegno  as  a  witness.  Plaintiff 
objected,  on  the  ground  that  the  witness,  being  the  plaintiff's  vendor  and 
warrantor  of  the  rights  of  servitude  claimed,  was  interested  in  the  result 
of  the  suit  The  Court  properly  overruled  the  objection,  and  admitted 
the  witness.    The  witness'  interest  was  the  other  way;  for  if  he  had  sold 
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the  servitude,  his  interest  was  to  show  that  it  existed,  and  he  waicaned 
to  prove  there  was  none,  thereby  rendering  himself  responsible  to  the 
plaintiff  in  damages,  if  it  were  so. 

This  case  involves  none  but  questions  of  fact,  and  having  eattefoHr 
examined  the  evidence,  we  are  of  opinion  that  plaintiff  has  failed  toahow 
clearly  the  possession  and  enjoyment  of  the  servitude  claimed,  as  required 
by  Arts.  47  and  49  of  the  Code  of  Practice. 

Numa  Avegno  sold  to  plaintiff  the  lot  in  question,  on  the  11th  Novem- 
ber, 1865,  and  this  suit  was  filed  on  the  18th  August,  1866.  The  testimony 
of  said  Numa  Avegno,  the  vendor,  shows  that*  while  he  possessed  and 
owned  this  lot,  this  alleged  servitude  was  precarious,  and  enjoyed  by 
him  at  the  will  of  defendant,  Philip  Avegno, 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  frost 
be  affirmed,  with  costs. 

No.  1727.— Succession  of  Jean  Martin  Abmat— On  Rule  to  Comply  with 
the  Terms  of  Adjudication. 

Waaratheaatoont  And  by  the  Judca  tor  tba  appeal  bond.  It  feat  than  that  raqnfead  by  taw  far* 

auapenaifa  appeal,  it  will  be  good  aa  a  deTolnUve  appeal,  Um  bond  in  ttaa  latter aaaa  aping  omb;  ft» 

aacui*  the  payment  of  ooata. 
A  poiehaear  of  property,  at  probata  aate.  may  ba  compelled  by  rale  lb  oomply  with  the  term*  of  Me 

bid;  he  oan,  however,  eet  up  in  defanoe  of  the  rale,  any  delect  of  tttle  in  Ua  *a*doa\<ar  ataew  aap' 

outstanding  title  in  a  third  party. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
0.  Drouet,  for  appellant.     C.  E.  Schmidt,  for  appellee. 

Taliafekbo,  J.  Lorenzo  Siza,  haying  become  the  purchaser  at  a  pro- 
bate sale  of  a  lot  of  ground  and  the  improvements  thereon,  situated 
within  the  Fourth  District  of  the  oity  of  New  Orleans,  at  the  price  of 
nine  thousand  dollars,  whereof,  by  the  conditions  of  the  sale,  he  was 
required  to  pay  in  cash  95,600,  and  the  remainder  in  one  year,  refused 
to  comply  with  the  terms  of  the  adjudication. 

A  rale  was  taken  against  him  by  Esther  Garcia,  widow  of  Annat,  and 
tutrix  of  her  minor  son,  Amen  Louis  Armat,  to  show  cause  why  he 
should  not  be  condemned  to  comply  with  the  terms  and  conditions  of 
the  adjudication,  and  why — in  case  the  Court  should  order  such  compli- 
ance, and  he  should  fail  to  obey  the  order  within  the  legal  delays,  a  writ 
of  distringas  should  not  issue  against  his  property,  to  enforce  a  compli- 
ance with  the  order. 

On  trial  of  the  rule,  judgment  was  rendered  in  conformity  with  the 
purport  of  the  rule,  viz:  that  he  should  pay  in  cash  $5,500,  and  famish; 
his  note  for  the  payment  of  the  remainder,  as  required  try  the  terms  of 
the  adjudication,  and  that  in  default  of  complying  with  the  order,  a  writ 
of  distringas  should  issue  against  his  property  to  compel  compliance. 
From  this  order  the  adjudieatee,  Siza,  took  a  suspensive  appeal  by 
motion  in  court,  and  executed  a  bond  with  security  in  the  sam  fixed 
by  order  of  the  Court,  to -wit:  the  sum  of  92,050.  A  motion  is  filed  in 
this  court  to  dismiss  the  appeal  on  the  ground,  that  the  appeal  bond  is 
not  for  a  sufficient  amount  according  to  law.    The  judgment  < 


1 


HEW  ORLEANS,  MAT,  1868.  841 

•  Snirowrion  of  Annas. 

payment  of  a  fixed  sum  in  money,  and  in  default  of  such  payment  that 
the  pasty  be  ittstzmmdd  of  his  property  until  he  does  pay  it.    This  decree ' 
seems  absolute,  and  to  present  a  case  in  which,  if  a  suspensive  appeal  be- 
taken,  the  amount  of  the  bond  is  fixed  by  law. 

>W<eeoaolnde  that  the  amount  of  the  bond  is  insufficient  for  a  suspen* 
-  site  appeal*,  bnl  we  are  not  inclined,  on  the  appellee's  motion,  to  dismiss 
the  appeal,  but  to  regard  it  as  devolutive  in  conformity  with  frequent ; 
\  dusMuim  of  this  Court.    1  Bob.  324.    3  Bob.  63.    9  Bob.  185.    10  A. 
v8ia    11  A.  687. 

The  defendant  and  appellant,  in  his  answer  to  the  rule,  denied  that  the 
miaon  Aman  Louis  Armat  is  the  heir  of  Jean  Martin  Armat;  that  the 
order  recognizing  the  minor  as  sole  heir  of  Jean  Martin  Armat,  is  ex  parte 
and  illegal;  and  lastly,  if  the  tutrix  of  the  minor  were  regularly  put  in 
possession  of  the  estate,  ther*  was  no  title  to  the  property- in  the  ances- 
tor, Jean  Martin  Armat 

Ihe  defence  is  wholly  untenable.  The  record  shows  that  the  order  of 
court,  recognizing  the  minor  as  the  sole  heir  of  Jean  Martin  Armat,  was 
rendered  upon  the  application  of  the  tutrix,  and  contradictorily  between 
her  and  the  curator  and  the  counsel  for  absent  heirs. 

The  fact  of  the  minor  being  the  sole  heir  of  J.  M.  Armat  is  also  abun- 
dantly shown  by  other  facts  adduced  in  evidence. 

Title  to  the  property  in  Jean  Martin  Armat  is  dearly  shown,  and  traced- 
from  prior  owners.  The  defendant  does  not  point  out  any  defect  in  the 
title  shown,  nor  even  allege  an  adverse  outstanding  title  in  any  other 
person. 

It  is  clear  that  the  defendant  shows  no  good  reason  to  refuse  to  comply 
with  the  terms  oi  the  adjudication. 

It  is  therefore  ordered*  adjudged  avd  decreed  that  the  judgment  oi  the 
lower,  court  he  afllrmed,  with  costs  in  both  courts. 


No.  6774. — Mabhk  M.  Costa,  Administratrix,  Appellee,  e.  Wk.  B.Whtm- 
h*ad  AtfD  J.  M.  Cabboli/— John  Gorus,  Warrantor,  Appellant 

Where  a  party,  owning  a  lot  of  ground,  •recto  a  bnilding  or  wall  thereon  at  hit  own  expeese*  the 

tatlo  thereto  is  absolute  in  him;  bat  the  adjoining  owner  may  maks  It  a  wall  in  common  by 

■  paslntt  OM-fealf  of  til*  cost  of  oonstraotioo. 
Where  the  adjoining  proprietor  makes  qm  of  the  wall  erected  by  the  other,  aa  •  awsjpeit  for  a  . 

wall  or  building  afterwards  erected  by  him,  the  party  first  building  may  recover  one-half  of  the 

cost  of  constructing  the  wall  thus  used  in  common. 

APPEAL  from  the  Fifth  District  Court  of  New  OrleanB,  Eggletfon,  J. 
CarkUm  Hunt  and  &  K  Browne,  for  appellees.     W.  D.  Hertnen,  for 
appellant*  • 

Taumtsbbo,  J.  Marie  M.  Costa,  as  administratrix  of  the  succession 
of  her  deceased  husband,  brings  this  Buit  against  defendants,  Whitehead 
and  OsrrolL  for  the  sum  of  9379  12,  with  interest,  from  80th  of  Septem* 
hen.  1857. 

fibe  alleges  this  indebtedness  to  have  arisen  in  this  manner:  That 
tvid  succession  owns  a  lot  of  ground  situated  on  the  west  side  of  Fulton 
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Oct*  ▼.  Whitehead  «t  als. 

afreet,  between  Lafayette  and  Poydras  streets,  running  through  to  New 
Levee-  street,  on  which  lot  of  ground  there  is  a  brick  building,  also 
belonging  to  her.  That  defendants,  being  proprietors  of  a  lot  of  groand 
adjoining  the  one  referred  to  as  belonging  to  the  said  succession,  have 
erected  on  their  premises  a  certain  building,  in  the  structure  and  support 
whereof  they  have  appropriated  and  made  use  of  the  wall  of  plaintiffs 
building. 

She.  claims  the  aforesaid  sum  as  the  value  of  one-half  the  cost  to  her 
of  the  erection  of  the  wall,  the  benefit  of  which  the  defendants  hm 
availed  themselves  of  in  the  structure  of  their  edifice. 

The  defendants  called  in  warranty  their  vendor,  John  Corlis.  The 
answers  of  defendants  and  their  warrantor  are  general  denials.  The 
answer  of  Corlis  admits  the  erection  of  a  building  by  him  as  charged  by 
plaintiff,  but  specially  denies,  that  in  the  structure  thereof,  he  appropri- 
ated the  wall  or  derived  any  benefit  from  it  whatever. 

The  plaintiff  had  judgment  for  the  amount  claimed,  and  the  warrantor 
appealed. 

The  Art  672  of  the  Civil  Code  provides,  that  "  the  neighbor  who  has 
refused  to  contribute  to  the  raising  of  a  wall  in  common,  preserves  stiH 
a  right  of  making  it  a  wall  in  common,  by  paying  to  the  person  who  has 
made  the  advance,  the  half  of  what  he  has  laid  out  for  its  construction," 
according  to  certain  rules  laid  down  in  subsequent  articles. 

This  Court  has  maintained  the  perfect  ownership  of  a  party  in  a  will 
built  solely  by  himself,  and  at  his  individual  expense.    See  11  A.  468. 

The  testimony  is  somewhat  contradictory.  A  number  of  witness* 
the  majority  of  them  artificers,  testify  in  the  case.  Some  of  them  mj 
that  the  building  erected  by  Corlu  derives  no  support  from  the  wdl; 
that  it  rests  upon  up-rights  standing  upon  the  ground;  and  that  it  would 
stand  erect  and  firm  if  the  wall  were  removed.  Others  are  of  the  belief 
that  the  newly  erected  fabric  derives  much  support  by  lateral  pressors 
against  the  wall,  and  would  scarcely  stand  of  itself  independent  of  to* 
wall  It  seems,  from  the  general  tenor  of  the  evidence,  that  th*  wall  in 
question,  serves  for  a  side  to  the  upper  portion  of  the  building  constructed 
by  Corlia,  that  without  the  wall  it  would  not  be  habitable;  and  as  oae 
of  the  witnesses  expressed  it:  "  without  the  wall  Corlis  would  have  ao 
house  at  all" 

The  preponderance  of  the  evidence  is  clearly  in  favor  of  plaintiff!  It 
satisfies  us  that  the  wall  is  and  always  has  been  of  great  benefit  to  tat 
defendant  To  all  intents  and  purposes  he  seems  to  have  made  it  s 
wall  in  common,  and  appears  now  to  refuse  to  pay  for  the  benefit  he  att 
derived  from  it 

The  very  manner  and  character  of  the  fabric  he  erected  adjacent  to  the 
wall  would  seem  to  raise  a  suspicion  that  he  aimed  to  evade  the  law  » 
gelation  to  walls  in  common. 

We  believe  the  decree  of  the  District  Court  to  have  been  properly 
.  rendered. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  Ik* 
District  Court  be  affirmed,  with  costs  in  both  courts* 
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Bisso  t.  Cairo. 

No.  1666. — Hubs  of  Egbert  Morgan  v.  G.  K  MoCoy,  Administrator; 

The  evidence  in  this  ease  shows  that  tbe  consideration  of  ths  notes  sued  on.  wu  the  prloe  of  the  emit 
of  sieves  The  Court  KOd  that,  under  the  doctrine  settled  in  the  earn  of  Wainvriffht  v.  Bridg*,  Q$ 
As,  231,;  payment  of  the  notes  could  not  be  judicially  enforced. 

APPEAL  from  the  District  Court,  Parish  of  St  Helena,  Mis,  J. 
K  F.  Russell,  for  plaintiff.     /.  E.  Wilson,  for  defendant, 

Taliapebbo,  J.  This  suit  is  founded  upon  three  promissory  notes, 
executed  in  the  year  1861,  for  the  payment  of  the  price  of  a  slave 
purchased  by  Hezekiah  Harrell,  at  a  succession  sale  of  property  of 
Egbert  Morgan,  deceased,  in  1861.  Judgment  was  rendered  in  1866,  in 
favor  of  the  plaintiff,  and  the  defendant  appealed. 

The  defendant  is  entitled  to  judgment  in  his  favor  under  the  decision 
of  this  Court,  rendered  in  the  case  of  Waimoright,  administrator  v. 
Bridges,  in  May,  1867. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
lower  court  be  annulled,  avoided  and  reversed ;  that  judgment  be  rendered 
in  favor  of  defendant  releasing  him  from  the  obligation  to  pay  the  notes 
sued  upon,  and  that  the  plaintiff  and  appellee  pay  costs  in  both  courts. 


No.  1243. — Mrs.  Marie  Bisso  v.  Jerome  Calvo. 

Where  a  surrey,  by  the  parish  surveyor,  has  been  made,  and  a  boundary  line  established  thereby,  and 
'  one  party  is  suffered  to  occupy  up  to  the  line  for  more  than  ten  years,  the  action  by  the  other 
,  party  to  bare  the  line  oorrected  is  prescribed.    C.  O.  849. 

APPEAJj  from  the  District  Court,  Parish  of  Jefferson,  Cazabai,  J. 
N.  Commandeur,  for  plaintiff  and  appellee.     H.  R.  Grandmoni,  tot 
defendant  and  appellant. 

HowEiii*,  J.  This  is  an  action  of  boundary  to  which  the  prescription 
of  ten  years  is  opposed. 

Thereoord  shows  that  on  the  20th  March,  1852,  J,  E.  Loreilhe  sold  lot 
number  one  in  square  number  one,  Greenville,  to  the  defendant,  Calvo, 
according  to  a  plan  drawn  by  C.  Giroux  and  A.  Castaing,  dated  15th 
January,  1852,  and  on  the  same  day,  and  by  the  same  plan,  sold  the 
adjoining  lots,  numbers  2  and  3,  in  said  square,  to  Joseph  Damonte,  who, 
on  the  5th  July,  1866,  sold  them  to  plaintiff  according  to  the  same  plan, 
each  act  of  sale  specifying  the  dimensions  of  the  lots.  On  the  5th  Novem- 
ber, 1852,  at  the  request  and  in  the  presence  of  both  proprietors,  B.  Btris- 
eon,  who  made  the  original  plan  of  Greenville  in  1886,  made  a  survey 
of  their  respective  properties,  to  which  no  objection  was  made,  and  accord- 
ing to  which  W.  H.  Williams,  parish  surveyor  and  witness  for  plaintiff,  says 
the  line  complained  of  is  correctly  located,  and  it  is  shown  that  defen- 
dant and  plaintiff's  v  sudor  have  occupied  in  accordance  therewith  ever 
since.  Whether  there  was  error  or  not  in  Buisson's  survey,  the  uninter- 
rupted possession  of  defendant  for  more  than  ten  years,  adversely  to  plain- 
tiffs pretension,  prescribes  the  action  of  the  latter  for  correcting  the 
boundary.    C.  C.  849. 

:  The  Court  did  not  err  in  admitting  the  report  of  Buisson  in  connection 
with  his  testimony. 

4  It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed  arid 
thatihere  be  judgment  in  favor  of  defendant,  with  costs  in  both  courts. 
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Molten  ▼.  Lion. 

No.  1717.— Block  Bbothebs  v.  L.  J.  Babthb.  < 
$  Hi 

•  Cue  1         An  appeal  will  not  lie  from  an  interlocutory  order  penntUinf  a  party  to  bond  property  nader  ssejate- 
H3  1047  tration. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont>  J. 
E.  Bermudez,   for  appellant.    Buchanan  <&  Gilmoret  for  appellee* 
,  Taliaferro,  J.    This  case  is  before  the  Court  on  a  motion  to  difinpa 
the  appeal  on  the  two  grounds,  viz: 

1.  That  this  court  is  without  jurisdiction;  the  value  of  the  cotton  in 
dispute  not  exceeding  three  hundred  dollars. 

2.  The  order  appealed  from,  being  an  interlocutory  judgment,  not 
working  an  irreparable  injury  to  the  appellant,  he  had  no  right  to  appeal 

We  shall  examine  only  the  latter  ground  for  dismissal. 

Block  Brothers  sequestered  four  bales  of  cotton  in  possession  of  Phren 
&  Co.,  alleging  that  they  have  a  lien  and  privilege  upon  it  for  supplies 
furnished  Barthe,  a  resident  of  St.  Landry,  to  enable  him  to  make  a  crop. 

It  seems  that  Barthe,  who  is  styled  defendant  in  this  case,  shipped  these 
four  bales  of  cotton  to  some  one  in  New  Orleans,  who  sold  them  to 
Phren  &  Co.  The  last-named  party  was  allowed  to  release  the  seques- 
tration by  entering  into  bond  for  the  forthcoming  of  the  cotton.  From  the 
order  authorizing  the  release  of  the  cotton,  the  plaintiffs  have  appealed. 

The  court  having  no  jurisdiction  in  personam,  the  defendant*  Barthe, 
being  a  resident  of  the  parish  of  St.  Landry,  the  matter  is  merely  a  pro- 
ceeding in  rem.  The  sole  matter  being  in  regard  to  the  right  to  the 
cotton.  We  regard  Phren  &  Co.  as  properly  the  defendant;  and  si 
such  he  had  the  right  to  bond  the  cotton.  We  do  not  comprehend  how 
the  order  allowing  this  party  to  bond  the  cotton  can  work  them  an 
irreparable  injury.  We  should  rather  consider  it  an  advantage,  as  it 
saves  the  expense  of  keeping,  risk  of  file,  etc  It  is  bat  the  substituting* 
bond  for  the  return  of  the  cotton,  or  the  payment  of  the  debt  14  L. 
591;  2  Rob.  395. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  the  costs  of  the 
appellants. 


«>/VVN-V«S<N<'VS~N»**^» 


No.  883.—  GUILLATJMB  Mot£j£BB  V.  MlCHAEL  LtOK. 

Where  the  consideration  of  a  promissory  note  is  sho«w  to  be  the  price  of  the  sale  of  a  person  (stew) 
payment  thereof  oannot  be  judicially,  enforced.    Watmwight  t.  Bridge*.  1*  An.  2M. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  ThSard,  J. 
H.  F.  Deblieux,  for  plaintiff.    N.  H.  Rightor,  for  defendant 
Taliafebro,  J.    This  action  is  based  upon  a  promissory  note  given  is 
part  of  the  consideration  stipulated  for  the  price  of  a  slave  purchased  in 
the  year  1860  by  defendant  from  plaintiff.    Judgment  was  rendered  is 
January,  1866,  in  favor  of  the  plaintiff,  and  defendant  appealed. 
-  For  tne  reasons  assigned  by  this  Court  in  the  case  of   Wainwright  v. 
Bridges,  decided  in  May,  1867,  the  defendant  is  entitled  to  a  reversal  of 
the  judgment 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed;  that  defendant  have 
judgment  in  his  favor  releasing  him  from  the  obligation  sued  upon,  and 
that  the  plaintiff  pay  costs  in  both  conrts.  Ilslet,  J.  recuse! 
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Ptssssn  t.  Titus. 

No.  1020. — 0.  Duband,  Administrator,  v.  John  Hiknn. 


'  note  is  prescribed  in  five  years  from  its  maturity.    O.  O.  3603. 
To  iwid  the  effect  of  the  plea  of  prescription  of  a  promissory  note,  the  holder  most  *hov  that  tho 
lev  has  bees  *%spended.  > 

A'FPftAL  from  the  Second  District  Court  of  New  Orleans,  Thomat,  J. 
.  A.  &  M.  Voorhie*,  for  plaintiff  and  appellant  M.  GhHvot,  for  defen- 
dant and  appellee. 

Htman,  G.  J.  Plaintiff,  as  the  administrator  of  the  succession  of  Jean 
Baptist©  Oeraud,  deceased,  instituted  suit  against  defendant  in  October, 
1866,  on  three  notes  given  by  him,  payable  to  the  order  of  the  deceased* 

AD  the  notes  had  matured,  and  were  due  in  August,  1858. 

In  the  lower  court  defendant  pleaded  the  prescription  of  five  years, 

Plaintiff  contends  that  he  was  unable  to  bring  suit  for  several  years; 
that  during  the  time  of  inability  to  bring  suit  prescription  did  not  run, 
but  w*s  suspended,  and  that  the  inability  continued  a  sufficient  time  to 
prevent  the  acquisition  of  prescription  before  suit  was  brought 

The  evidence  does  not  establish  such  inability. 

The  silence  of  the  creditor  for  five  years,  from  the  time  the  notes  were 
payable,  has  extinguished  them  and  released  the  debtor.    0.  C.  3505, 

The  judgment  of  the  District  Court  is  in  favor  of  the  defendant 

It  is  decreed  that  it  be  affirmed. 

the  plaintiff,  who  is  appellant,  is  to  pay  costs  of  appeal 

No.  348.--STAKI3LAS  PkASSAN  V.  AUCTOSTB  TlTUS. 

.tnt  attaching  creditor  hM  no  pvittlege  or  preference  OT«r  the  property  attached,  until  ho  hot 
obtained  judgment 

Foley  ease  •  aassberof  the  creditors  proceeded  by  attachment  against  Augusts  Titos,  an  absconding 
debtor;  other  creditor*  proeeeded  by  sequestration,  and  procured  the  appointment  of  *  sjyndio 
to  tabs  charge  of  the  estate  of  the  abeoonding  debtor,  and  administer  it  for  the  benefit  of  all  the 
creditors.  Tne  ayndio  filed  a  provisional  tableau,  giving  the  attaching  oreditor*  a  preference 
etsr  other  creditor*.  The  other  creditor*  opposed  the  distribution :  -ff«M— That,  inasmaqh  as  the 
attaching  creditors  had  not  obtained  jndgmenteon  their  olaima  at  the  dale  of  the  sequestration, 
they  had  acquired  no  pieforenee  over  other  creditors  on  the  property  in  the  bands  of  the  syndic, 
and  the  opposition  filed  by  them  to  the  tableau  filed  by  the  syndic  must  be  sustained. 

APPEAL  from  Second  District  Court  of  New  Orleans,  Howell,  acting  J. 
/.  JL  Tissoij  C.  Dttfour  and  Hunion  <&  Miller,  for  appellants.     Q.  Le 
Gardeur,  for  appellee. 

H^KAjr,  C.  J.  J»  Baliba,  C.  Cavaroc  &  Co.  and  Ponrsine  &  'Bell,  cre- 
ditors of  Angaete  Titos,  the  first  for  the  aim  of  91,000,  with  five  per 
.ejeni  interest,  fronvihe  6th  of  August,  1859;  the  second  for  the  sum  of 
18,110,  with  like  interest*  from  the  12th  March,  1859;  and  the  third  for 
Jhejom  of  $2,726  84,  with  tike  interest,  from  the  9th  of  July,  1850, 
obtained  attachment  on  certain  property  of  their  debtor;  but  before  they 
got  judgments  on  their  attachments,  other  creditors  of  Titos,  alleging 
that  he  .had  absconded  from  the  State  to  avoid  the  payment  of  his  debts, 
procured  an  order  for  sequestering  his  property,  and  for  a  meeting  of  hip 
creditors. 

0.  Cavaroc,  the  appointed  syndic  for  the  creditors,  filed  a  provisional 
tableau  of  the  assets  of  the  estate  of  Titus,  and  asked  that  they  be  dis- 
tributed among  .the  creditors  in  accordance  therewith. 
4* 
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Plau»n  t.  Tito*. 

This  tableau  represents,  that  these  attaching  creditors  are  to  be  paid 
in  preference  to  other  creditors,  out  of  the  proceeds  of  the  property 
attached,  which,  after  deducting  certain  privileges  not  contested,  net  the 
sum  of  eleven  thousand  six  hundred  and  nine  dollars  and  forty  cents. 

Queyrouse  &  Langsdorff  and  S.  Plassan,  creditors,  the  former  for 
$3,518  26,  the  latter  for  91,267  75,  made  opposition  to  the  payment  by 
preference  of  these  attaching  creditors,  alleging  that  the  attaching  credi- 
tors had  not  obtained  judgment  against  Titus,  the  debtor,  aad  therefore 
were  not  entitled  to  preference.  They  made  other  opposition  not  urged 
in  this  court. 

Judgment  was  rendered  on  23d  July,  1861,  dismissing  their  opposition, 
amending  the  tableau  in  other  respects,  and  homologating  the  tableau  so 
amended. 

The  opposing  creditors  have  appealed  from  this  judgment.  A  prior 
judgment,  signed  on  the  11th  of  January,  1861,  was  rendered  on  the 
tableau,  decreeing  its  homologation,  wherein  it  was  not  opposed;  and 
this  judgment  must  have  effect,  until  its  reversal  be  asked  for  in  some 
manner  provided  by  law.  No  appeal  has  been  taken  therefrom,  and  until 
appealed  the  Court  can  neither  revise  nor  change  it 

There  is  no  provision  of  law  expressly  giving  a  privilege  to  an  attaching 
creditor. 

Article  265  of  the  Code  of  Practice  provides  that  the  plaintiff;  when 
attaching  the  property  of  his  debtor,  must  proceed  in  the  ordinary  form 
to  obtain  judgment  against  him,  and,  on  execution,  have  the  property 
attached  sold  to  satisfy  the  judgment;  and  this  Court  has,  from  this 
article,  and  oh  the  principle  that  diligence  should  be  favored,  decided 
that  the  attaching  creditor  should  be  paid  by  preference  out  of  the  pro- 
ceeds of  the  property  attached;  on  condition,  however,  that  he  obtain 
judgment  against  his  debtor  before  a  cession  of  property  by  the  debtor 
to  his  creditors;  that  should  he  fail  to  get  judgment  against  his  debtor 
before  surrender,  attachment  gave  neither  privilege  nor  preference. 

Such  have  been  the  invariable  decisions  of  this  court,  from  1811  until 
the  case  of  Tufts  <fi  Hobart  v.  Casey  was  decided  in  1860. 

This  is  the  only  judgment  conflicting  with  former  decisions,  and  the 
reason  given  therein  is  insufficient  for  the  subversion  of  well-settled  prin- 
ciples of  law. 

The  proceedings  adopted  by  the  creditors  against  Titus,  were  autho- 
rized by  the  6th  section  of  an  act  entitled  "an  aot  supplementary  to  an 
act  entitled  an  act  relative  to  the  voluntary  surrender  of  property,  and 
to  the  mode  of  proceeding  as  well  as  for  the  direction,  as  for  the  disposal 
of  debtor's  estate,  and  for  other  purposes. "  Approved  March  29, 1826. 
This  section  provides,  that  three  creditors  of  an  absconding  debtor  (he 
being  a  merchant  or  trader)  might  have  his  property  sequestered  on  their 
taking  a  certain  oath,  that  a  syndic  should  be  appointed  who  should  be 
put  in  possession  of  the  debtor's  property  as  by  way  of  forced  surrender, 
and  that  in  such  case  all  other  formalities  and  rules  prescribed  by  law  in 
matter  of  voluntary  surrender  of  property  should  be  complied  with. 
One  of  these  rules  is,  that  all  proceedings  against  the  debtor  shall  be 
staid,  and  continued  against  the  syndic.  Another  is,  that  no  change  shell 
take  place  after  the  surrender  so  as  to  favor  any  creditor;  but  that  all  the 
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rights  of  the  creditors  shall  remain  in  the  state  they  were  at  in  insol- 
vency, and  that  the  property  of  the  debtor  shall  be  divided  between  the 
creditors,  according  to  their  rank  at  the  time  of  surrender.  Bee  the 
statate  cited,  and  the  act  of  which  it  is  amendatory*  2  Martin's  Rep.  98; 
12  Martin,  32;  5  Rob.  Rep.  101;  7  Rob.  61;  8  An.  Rep.  682;  6  A.  680; 
7  A  39.  j 

No  judgment  can,  therefore,  be  rendered  in  favor  of  these  attaching 
creditors,  so  as  to  give  them  a  preference  on  the  property  attached,  bus 
snbseqently  sequestered,  without  violating  statutory  provisions,  and  re- 
versing many  decisions  of  this  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
lower  court,  dismissing  the  opposition  of  these  opposing  creditors,  be 
reversed ;  that  their  opposition  be  sustained ;  that  the  preference  accorded 
to  the  attaching  creditors  be  disallowed;  that  in  that  respect  the  tableau 
be  amended;  that  after  deducting  from  the  amount  of  the  claims  of  the 
opposing  creditors  six-and-a-half  per  cent,  and  also  six-and-a-half  per 
cent,  from  $1,239  28  of  the  claim  of  Ponrsine  &  Bell,  (which  was  allowed 
by  the  decree  of  homologation  of  the  16th  of  January,  1861)  there  be  a 
pro  rata  dividend  of  the  said  sum  of  $11,609  40  among  the  creditors 
named  herein;  that  the  syndic  pay  these  creditors  as  here  decided,  and 
that  in  all  other  respects  the  judgment  of  the  District  Court  be  affirmed, 
the  cost  of  opposition  and  appeal  to  be  borne  by  appellees. 

Howell,  J.,  recused. 


On  Rkhkabiko. 

Htmak,  C.  J.  Re-examination  of  this  case  on  a  rehearing  has  not 
caused  us  to  change  our  opinion  as  expressed  in  our  first  decision. 

It  is  therefore  decreed  that  the  judgment  first  rendered  by  us,  be  and 
remain  the  judgment  of  this  court 


No.  1676. —Nancy  Stephens  p.  EL  J.  Landbb  and  W.  Ajtjbbs. 

The  burden  of  proof  is  on  the  party  who  seeks  to  avoid  the  payment  of  a  promissory  note,  on  the 
ground  that  the  consideration  has  failed. 

APPEAL  from  the  District  Court,  Parish  of  St.  Tammany,  Ellis,  J. 
Alfred  Hennen,  for  plaintiff  and  appellee.     O.  H.  Penn,  for  defen* 
dants  and  appellants. 

Htman,  O.  J.  Two  suits,  numbered  657  and  779,  bearing  the  above 
title,  were  consolidated  and  tried  together,  and  from  a  judgment  ren- 
dered in  same  in  favor  of  plaintiffs,  defendants  have  appealed. 

It  is  suggested  by  plaintiff,  that  all  the  parties  interested  in  maintain- 
ing the  judgment  have  not  been  made  parties  to  the  appeal,  and  that 
therefore  it  should  be  dismissed. 

There  are  no  other  parties  to  the  suits  than  those  the  title  indicates. 

The  suits  are  brought  on  two  promissory  notes. 

The  defence  is,  that  the  plaintiff,  with  others,  sold  a  slave  having  red- 
hibitory defects  to  one  of  the  defendant?,  and  that  the  notes  sued  on 
were  given  for  a  part  of  the  price  of  the  slave. 
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The  notes  do  not  state  their  consideration;  there  is  no  evidence  adduced 
that  indicates  their  consideration. 

It  is  not  shown  that  plaintiff  sold  or  authorized  the  sale  of  the  date, 
or  that  she  received  any  part  of  the  price,  or  that  she  ratified  the  sale. 

The  judgment  condemned  defendants  to  pay  plaintiff  the  amount  of 
the  notes,  with  interest  and  costs. 

It  is  decreed  that  it  be  affirmed,  at  the  cost  of  defendants. 

No.  1771. — Kicb  Bbothebs  &  Go.  t>.  Albert  Levy  et  aL 

The  appeal  bond  moat  be  given  In  favor  of  all  the  parties  (appellees)  to  the  Judgment  appeal*! 
from,  otherwise  the  appeal  will  be  dismissed  on  motion. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Emerton,  J. 
Roselius  &  Philips  and  JV.  H.  Rogers,  for  plaintiffs  and  appellees. 
O.  Schmidt  and  Cotton  <fc  Levy,  for  defendants  and  appellants. 

Howell,  J.  A  motion  is  made  to  dismiss  this  appeal,  on  the  ground 
that  the  appeal  bond  is  not  given  in  favor  of  all  the  parties  interested  in 
the  judgment,  being  in  favor  of  Bice  Brothers,  and  not  in  favor  of  Bice 
Brothers  eft  Co.,  in  whose  favor  the  judgment  was  rendered. 

The  suit  is  brought  by  Bice  Brothers  &  Co.,  a  firm  alleged  to  be  com- 
posed of  Augustus  Bice,  Henry  Bice,  Herman  Bioe,  Philip  Bice  and 
Jacob  Bores,  and  the  judgment  is  in  favor  of  Bice  Brothers  ft  Go.  The 
bond  of  appeal  is  in  favor  of  Bice  Brothers,  and  in  the  conditions  of  the 
bond  it  is  stated  that  the  party  bound  has  appealed  from  the  fin  d  judg- 
ment rendered  against  him  in  the  suit  of  Rica  Brothers  v.  <?.  ConJrownisky 
and  himself,  etc.  The  bond  is  clearly  not  in  favor  of  all  the  plaintiib, 
parties  to  the  judgment,  and  the  motion  must  prevail.  Parties  should 
be  careful  to  have  their  proceedings  properly  conducted. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  the  costs  of  the 
appellant. 

Behearing  refused. 

No.  941.— Chables  Collins  et  al  t\  N.  B.  Tbibt  et  aL 

Where  a  person,  nut  s  party  to  a  bill  or  note,  puts  his  name  upon  it,  he  is  presumed  to****  dent 
so  as  surety,  and  he  is  bound  thereon  as  snoh. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Tftiord,  J. 
Ed.  Phillips,  for  plaintiffs  and  appellants.     V.  Olivier,  Jr.,  and  JT. 
B.  Trisl,  for  defendants  and  appellees. 

Brief  of  plaintiffs  and  appellants. — This  suit  was  instituted  upon  certain 
promissory  notes  given  by  defendants  to  plaintiffs  for  the  purchase  of  a 
plantation  and  slaves,  in  the  parish  of  Pointe  Coupee. 

All  the  notes  sued  on,  except  the  one  for  $1,087  50,  *ere  endorsed  by 
Martin  Gordon,  Jr.,  but  were  not  protested  for  non-payment  at  maturity, 
aud  the  only  matter  now  in  controversy  is,  whether  Mr.  Gordon  is  ««*fo 
for  their  payment,  either  as  endorser  or  surety. 

The  District  Court  decided  that  he  was  not  liable  in  either  capacity, 
and  rendered  judgment  in  his  favor,  from  which  judgment  plaintira 
have  taken  this  appeal. 
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The  ruling  of  the  District  Court,  we  respectfully  urge,  is  erroneous, 
and  Mr.  Gordon  is  liable,  whether  he  be  viewed  as  surety  or  endorser. 

We  contend  first,  that  Mr.  Gordon  is  liable  as  surety  on  the  notes* 

Mr.  Trist,  one  of  the  defendants  who  was  called  on  the  stand  by  the . 
plaintiff  as  a  witness,  says:    "  The  endorsements  of  Martin  Gordon  on 
these  six  notes  were  placed  (on  them)  before  they  were  delivered  to  Mr. 
Collins,  and  before  the  act  of  sale  was  passed  from  Collins  to  Trist." 
See  Bee.  p.  73. 

Mr.  Gordon  was  not  a  party  to  the  notes  at  all.  Mr.  Collins  requested 
his  name  to  be  upon  them  as  well  as  the  names  of  the  purchasers,  before 
he  would  accept  them  in  payment  of  the  property.  The  name  of  Mr. 
Gordon  was  placed  on  them  in  this  city  several  days  before  the  sale  was 
made,  the  act  of  sale  having  been  passed  in  Pointe  Coupee,  and  when 
the  notes  were  delivered  to  the  payees,  the  name  of  Mr.  Gordon  was  on 
them. 

These  are  the  facts  as  disclosed  by  the  testimony,  and  under  the  well- 
settled  jurisprudence  of  this  State,  we  think,  show  very  clearly  that  the; 
contract  entered  into  by  Gordon,  was  as  eurety  and  not  that  of  endorser*  . 

Had  the  notes  been  made  payable  to  Mr.  Gordon,  or  had  the  name  x>f 
the  payee  been  left  blank,  his  obligation  would  have  been  that  of  endorser 
oiJy. 

'Ihe  decisions  of  the  courts  of  this  State  are  entirely  uniform  upon 
this  subject,  and  are  also  in  accordance  with  commercial  law. 

In  the  case  of  Cooky  v.  Lawrence.  4  M.  639,  after  the  notes  were  exe- 
cuted, but  before  maturity,  the  holder  requested  security  for  their  pay- 
ment, and  the  defendant  endorsed  them  at  the  request  of  the  debtor; 
held  that  he  was  liable  as  surety  without  protest. 

In  3  N.  S.  659,  the  plaintiff,  on  selling  his  property  to  the  maker  of 
the  note,  required  the  defendant  should  give  his  signature,  which  was 
done.  The  Court  held  that  he  signed  to  secure  the  payment  of  the  note, 
and  was  bound  as  surety. 

In  10  La,  376,  the  Court  say:  "We  consider  it  now  well  settled,  that 
when  a  person,  not  a  party  to  a  bill  or  note,  puts  his  name  upon  it,  he  is 
presumed  to  have  done  so  as  surety." 

In  14  La.  389,  the  Court  say:  "  By  putting  their  names  to  a  bill  not 
made  to  their  order,  they  must  have  known  that  they  were  making  them- 
selves not  endorsers  but  guarantors;  that  their  endorsement  must  be 
considered  as  a  direct  and  positive  undertaking  on  their  part  to  pay  the 
bill,  and  not  as  a  conditional  one;  that  an  absolute  guarantee  could  have 
been  written  over  their  name."  The  same  rule  is  recognised  in  this  case 
as  in  10  La.  quoted  above. 

In  4  R  162,  the  same  rule  is  again  laid  down.  The  endorsement  of 
the  defendants  being  proved  to  have  been  made  before  that  of  the 
payees,  they  were  held  to  be  bound  as  sureties. 

The  same  principle  was  reaffirmed  by  Chief  Justice  Eustis,  in  1  A.  248, 
and  again  in  same  volume,  page  274,  in  the  case  of  Penny  v.  Parham, 
which  was  a  case  almost  exactly  parallel  to  the  one  before  the  court,  and 
to  which  the  particular  attention  of  the  Court  is  respectfully  asked. 

The  same  principle  is  again  reaffirmed  in  2  A.  592,  3  A.  590,  in  4  A.  273, 
and  in  9  A.  583. 

The  case  of  Braudv.  LeBlanc,  10  A.  97,  appears  to  conflict  with  these 
decisions,  but  the  case  is  not  fully  star-  1  in  the  decree.  An  examination 
of  the  record  in  that  case,  No.  3820,  will  show  that  the  judgment  is 
strictly  in  conformity  with  the  previous  decisions  upon  the  subject. 

The  defendant  signed  the  prooes-verbal  of  the  sale  as  surety  for  the 
purchaser,  but  when  the  notes  were  given  by  the  purchaser  they  were 
drawn  to  the  order  of  and  endorsed  by  the  surety,  M.  A.  LeBlanc,  and 
in  (hat  form  they  were  delivered  to  the  administrator,  which  indicated 
clearly  the  manner  in  which  Mr.  LeBlanc  intended  to  bind  himself,  to- 
wtt:  as  endorser  only. 

In  12  A.  517,  the  name  of  the  payee  was  left  blank,  which  the  Court 
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held  was  sufficient  to  enable  any  person  whose  name  was  on  the  back  to 
fill  up  the  blank  in  such  a  manner  as  to  make  him  an  endorser. 

These  decisions  are  all  uniform,  and  we  think  are  decisive  of  the  ques- 
tion  now  presented.  Any  other  construction  of  the  contract  would  lead, 
as  was  remarked  by  Chief  Justice  Eustis,  in  1  A.  274,  to  a  palpable  absur- 
dity. It  is  evident,  from  the  testimony,  that  Mr.  Collins  required  Mr. 
Gordon's  name  on  the  notes  to  secure,  in  some  form,  the  payment  of  the 
notes  to  himself,  (Mr.  Collins;)  that  Mr.  Gordon  was  to  be  bound  in  some 
manner  for  the  payment  of  the  debt  to  him,  in  case  the  purchasers  failed 
to  do  so. 

Whereas,  if  Mr.  Gordon  be  viewed  as  endorser  only,  instead  of  hia 
being  bound  to  plaintiffs  for  the  debt,  they,  the  plaintiffs,  being  payees, 
and  necessarily  first  endorsers,  would  be  bound  to  refund  to  him  the 
money  in  case  he  should  hare  to  take  up  the  notes. 

The  following  authorities  from  other  States  also  sustain  the  position 
alone  contended  for  by  us.  Many  others  could  be  quoted,  but  we  append 
only  those  which  can  be  found  in  our  law  library;  36  Maine  (1  Heath) 
147-265;  9  Cushing  Mass.  104;  9  Texas,  615;  20  Missouri,  (5  Ben  net)  571; 
2  CaL  605;  18  Missouri,  (3  Bennet)  74-140;  6  Indiana,  478.        *    *    * 

Taliafebbo,  J.  In  this  case  judgment  was  obtained  by  plaintiffs 
against  N.  B.  Trist  and  the  administrator  of  J.  B.  Trist,  each  for  one-hall 
the  amount  sued  for,  viz:  $52,494  11,  the  aggregate  sum  of  six  several 
promissory  notes  of  different  amounts,  falling  due  at  different  periods, 
and  bearing  interest  from  their  respective  maturities.  These  notes  were 
given  in  payment  of  land  and  slaves  sold  to  the  defendants,  N.  B.  Trist 
and  J.  B.  Trist,  the  latter  having  died  since.  In  the  same  suit  Martin 
Gordon,  Jr.,  was  included  as  a  party  defendant.  His  sole  defence  k, 
that  as  endorser  of  the  notes,  he  was  entitled  to  notice  of  non-payment; 
and  in  default  of  protest  and  notice  he  is  discharged*  Judgment  was 
rendered  in  his  favor,  and  the  plaintiffs  appealed. 

The  sole  question  presented  for  our  consideration  is,  what  is  the  char- 
acter of  the  obligation  entered  into  by  the  defendant,  Gordon,  in  placing 
bis  signature  to  the  notes  in  question.  It  appears  from  the  evidence  that 
these  notes  were  drawn  several  days  before  the  execution  of  the  deed  in 
Folate  Coupee;  blank  spaces  being  left  for  the  insertion  afterwards  of 
the  several  amounts,  which  could  not  be  accurately  fixed  at  the  time  the 
notes  were  presented  to  Mr.  Gordon,  in  New  Orleans,  for  hia  endorse* 
ment;  after  which,  and  at  the  time  of  executing  the  deed  in  the  parish 
of  Pointe  Coupee,  the  blanks  were  filled.  It  appears  also,  that  the 
endorsement  of  the  notes  by  the  defendant,  Gordon,  was  a  condition  in 
the  contract  between  the  plaintiffs  and  the  purchasers.  Gordon  had  no 
interest  in,  and  was  not  a  party  to  that  contract  The  notes  have  new 
been  negotiated,  and  have  not  been  endorsed  by  the  payees. 

According  to  the  well-settled  jurisprudence  of  this  State,  we  conclude, 
from  the  facts  of  the  case,  that  the  contract  entered  into  by  Gordon  is 
that  of  a  surety  and  not  that  of  an  endorser.  The  decisions  of  this  Court 
are  numerous  to  the  effect,  that  when  a  person  not  a  party  to  a  bill  or 
note  puts  his  name  npon  it,  he  is  presumed  to  have  done  so  as  sorely. 
10  L.  876;  14  L.  389;  4  Bob.  162;  1  A.  248;  2  A.  592;  8  A.  590;  4  A.  273; 
9  A.  533;  12  A.  517. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court,  so  far  as  it  relates  to  the  defendant,  Gordon,  be  urnr?11**, 
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avoided  and  reversed.  It  is  further  ordered,  adjudged  and  decreed  that 
Charles  Collins  and  his  wife,  Louisa  Flower,  have  judgment  against  the 
defendant,  Martin  Gordon,  Jr.,  for  the  sum  of  352,494  11,  say  fifty-two 
thousand  four  hundred  and  ninety-four  dollars  and  eleven  cents,  with 
interest,  as  follows,  viz:  On  $4,500,  six  per  cent,  per  annum,  from  12th 
of  May,  1860,  to  the  12th  of  May,  1862,  and  eight  per  cent  thereafter, 
until  paid.  On  the  like  sum,  84,500,  at  six  per  oent  per  annum,  from 
12th  May,  1860,  to  the  12th  May,  1863,  and  eight  per  cent  per  annum 
thereafter  until  paid.  On  the  like  sum,  84,500,  from  12th  May,  1860,  to 
the  12th  of  May,  1864,  at  six  per  cent  per  annum,  and  thereafter  at  the 
rate  of  eight  per  oent  per  annum,  until  paid.  On  811,863,  eight  per 
oent  per  annum,  from  12th  of  May,  1862,  until  paid.  On  812,484  at 
eight  per  cent  per  annum,  from  12th  of  May,  1863,  until  paid;  and  on 
814,647  50,  at  eight  per  cent  per  annum,  from  12th  of  May,  1864,  until 
paid;  the  defendant  to  pay  costs  in  both  courts. 


No.  1553.— L.  J.  Fbigekio  v.  Mabtial  Cbottes. 

The  correct  rule  to  govern  In  the  eettlement  of  a  partnership  aooount  is  to  aeoertain  what  each 
partner  baa  contributed,  and  make  them  equal  in  this  reepeot,  and  diride  the  balaaoa  of  the 
prooeeda. 

APPEAL  from  the  District  Court,  Parish  of  St  Tammany,  MU,  J. 
Alfred  Hennen,  C.  Roselius  and  A.  Philips,  for  plaintiff  and  appel- 
lee.   L.  Castera  and  ft  Hunt,  for  defendant  and  appellant 

Howkli.,  J.  This  is  an  action  for  the  settlement  of  a  partnership 
formed  for  the  purpose  of  buying  and  selling  cotton  on  speculation,  and 
the  only  matters  of  dispute  are  the  purchase  and  sale  of  two  lots  of 
cotton — one  of  (hiriy-fow  and  the  other  of  ffly-two  bales. 

Both  parties  admit  that  they  were  equal  partners;  that  on  31st  Janu- 
ary, 1865,  they  made  a  mutual  settlement,  which  showed  that  the  defen- 
dant owed  plaintiff  8590,  on  their  joint  transactions,  8500,  cash  advanced 
thai  day  and  a  bill  of  merchandise  amounting  to  81,145  16,  making  an1 
aggregate  of  82,435  16,  irrespective  of  the  said  two  lots  of  cotton;  and  after 
trial,  a  jury  gave  plaintiff  a  verdict  for  82,642  32,  from  a  judgment  oil 
which  the  defendant  has  appealed. 

The  net  proceeds  of  the  two  lots  of  cotton  in  question,  according  to 
the  accounts  of  sale  rendered  by  the  factors,  and  to  the  correctness  of 
which  we  see  no  well  founded  objection,  amount  to  810,846  58;  from  one 
half  of  which,  (85,428  29)  if  we  deduct  the  above  sum  of  82,485  16,  due  by 
defendant,  we  have  82,988  13  in  the  hands  of  plaintiff  as  due  to  the 
defendant  But  it  is  contended  that  the  defendant  did  not  pay  his  pro* 
portion  of  the  purchase  price  of  said  cotton,  or  the  half  of  8908  458, 
expenses  paid  by  plaintiff  in  securing  the  cotton  sold;  while,  on  the  other 
hand,  the  defendant  contends  that  he  advanced  more  than  his  share,  and 
that  the  charges  in  the  accounts  of  sales  and  the  sum  paid  for  securing 
the  cotton  are  exorbitant,  and  some  of  them  unauthorized. 

For  one  lot,  sold  by  E.  A.  York,  we  find  that  plaintiff  paid  82,264  29 
more  than  the  defendant  paid.  For  the  other  lot,  bought  of  A.  H. 
Gardner  and  sold  by  J.  F.  Caruthers,  according  to  plaintiffs  reeept 
"B,"  each  party  paid  his  proportion. 
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Hence  we  must  deduct  from  defendant's  share  in  the  hands  of  pbuvtiC 
to-wit:  $2,988  13,  as  above  stated,  the  sum  of  $2,718  63,  consisting  of 
$2,264  29,  overpaid  by  plaintiff,  and  $454  34,  one-half  of  the  amount  paid 
for  securing  and  hauling  the  cotton,  which  will  leave  $269  50  due  the  defen- 
dant on  thej  two  lots  of  cotton. 

The  error  of  plaintiffs  calculation  consists  in  making  defendant  ac- 
count to  him  for  one- half  or  the  loss  on  the  adventures,  out  of  the 
proceeds  before  the  division,  while  the  trtfe  rule  is  to  ascertain  what  each 
has  contributed,  make  them  equal  in  this  respect,  and  divide  the  balance 
of  the  proceeds.  Under  this  rule  we  have  obtained  the  above  res**, 
using  plaintiff's  figures. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  and  the 
verdict  of  the  jury  be  set  aside,  and  that  plaintiff's  demand  be  dismissed, 
and  defendant  recover  of  plaintiff,  on  his  reconventions!  demand,  the  sum 
of  $269  50,  with  legal  interest  from  judicial  demand,  and  costs  in  both 
courts. 

Petition  f&r  Rehearing,  by  defendant  and  appellant — The  defendant  res- 
pectfully prays  the  court  to  grant  him  a  rehearing,  and  to  assign  this 
cause  again  for  oral  argument. 

In  its  opinion  heretofore  rendered,  the  court  through  Mr.  Justice 
Howell,  said: 

"The  error  of  plaintiff's  calculation  consists'  in  making  defendant 
account  to  him  for  one-half  of  the  loss  on  the  adventures,  out  of  the  pro- 
ceeds before  division,  while  the  true  rule  is  to  ascertain  what  each  had 
contributed,  and  make  them  equal  in  this  respect,  and  divide  the  balance 
of  the  proceeds.  Under  this  rule  we  have  obtained  the  above  result* 
using  plaintiff's  figures. " 

The  result  here  referred  to  by  the  learned  Judge  is  $269  50.  The  bank 
of  the  calculation  made  by  the  court,  is  the  accounts  current  renderd  by 
the  factors,  which  were  given  in  evidence  in  behalf  of  Frigerio,  and  to  the 
correctness  of  which  the  court  deemed  there  were  no  well  founded  objec- 
tions. The  case  was  viewed  from  this  stand-point,  and  the  net  proceeds 
of  these  accounts  stated  to  amount  to  $10,846  58.  (See  opinion  of  the 
court.) 

But  the  defendant  believes  that  a  review  of  the  figures,  furnished  by 

the  factors,  tinder  the  rule  laid  down,  will  show  beyond  possibility  of 

doubt  that  the  court  has  fallen  into  an  error  to  his  disadvantage,  and 

that  the  balance  in  his  favor  amounts  in  reality  to  the  sum  of  $1,401  61 

************* 

It  must  be  borne  in  mind  that  the  calculation  which  has  now  been  an 
fully  explained,  and  which  makes  out  the  balance  due  to  Crottes  arising 
out  of  the  partnership  transaction  in  cotton  of  the  firm  of  Frigerio  i 
Crottes,  to  be  $1401  65,  presupposes  the  correctness  of  the  accounts  of 
York  and  Caruthers,  and  leaves  out  the  view  entirely,  the  objections 
which  have  been  urged  to  the  admissibility  of  those  accounts  as  well  as 
to  their  correctness,  which  the  defendant,  with  deference  to  the  superior 
judgment  of  the  court,  still  deems  well  taken. 

On  the  trial  below  a  bill  of  exceptions  was  taken  to  the  introduction  of 
these  accounts  in  evidence.  (K.  p.  83.)  It  would  appear  that  those  of 
York  were  only  certified  to  be  true  copies  from  his  books,  and  that  no 
'legal  proof  was  made  of  the  items  of  which  they  were  composed.  These 
contain  many  heavy  charges,  but  it  is  not  shown  that  such  charges  have 
'actually  been  paid,  or  that  they  were  necessary,  or  even  usual  sad  proper. 
Can  it  be  decided  that  such  accounts  prove  themselves;  and  is  not  Crottes 
justly  entitled  to  the  advantage  resulting  to  him,  from  the  failue  Of 
Frigerio  to  make  out  this  essential  part  of  his  case? 

Besides,  according  to  account  No.  1,  the  gross  reoeipts  for 
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January  20th,  of  twenty-three  bales  of  cotton  were  $6089  20,  and  the 
charges  $2789  17,  leaving  a  net  balance  of  $3800  03,  but  then  this  small 
balauce  ia  further  reduced  by  a  charge  for  freight  paid  by  L.  J.  Frigerio 
(the  plaintiff)  of  $26  per  bale  for  transportation  from  Madison vi He  to 
New  Orleans,  making  an  aggregate  charge  against  proceeds  of  the  cotton  of 
the  partnership  for  re-paying  him,  of  $575. 

Account  2  shows  a  result  reached  in  a  similar  manner.  According  to 
this  account,  the  eleven  bales  (making  up  with  those  on  Account  1,  thirty 
four  in  all)  sold  for  $1887  13,  gross,  and  the  charges  being  $1441  64,  a 
balance  of  $455  49  is  made  to  appear. 

Again,  however,  according  to  this  statement,  Frigerio  having  paid  $25 
per  bale  freight,  the  net  proceeds,  $170  43,  are  once  more  reduced  in 
order  to  reimburse  him  $275  for  that  outlay. 

It  appears,  thus,  that  Frigerio  has  received  from  York  in  addition  to 
the  proceeds  realized  from  the  sales  made  by  the  latter  of  the  thirty- tour 
bales  of  cotton  which  belonged  to  the  partnership,  the  round  sum  of 
eight  hundred  and  fifty  dollars,  freight  stated  in  these  accounts  to  have 
been  paid  by  him  on  the  cotton;  but  these  statements  of  York,  which 
pretend  the  payment  of  freight  by  Frigerio  as  charged,  must  be  com- 
pared with  the  testimony  of  Jose  Colamer,  captain  of  the  schooner  Lucy, 
who  brought  the  thirty-four  bales  on  his  vessel  for  Frigerio  from  Madi- 
sonville  to  New  Orleans.  He  testified  on  the  trial  had  before  the  jury  in 
Si.  Tammany,  May  29th,  1867 — more  than  two  years  after  receiving  the 
cotton  and  transporting  it  on  the  Lucy — to  the  following  effect; 

"  That  cotton  was  consigned  to  Mr.  York  and  delivered  to  him;  was 
at  the  time  the  sole  owner  of  the  Lucy.  Some  freight  on  it  (the  cotton j 
never  has  been  fully  paid  for.  Mr.  Frigerio  shipped  the  cotton,  receivea 
on  account  of  the  freight  of  the  cotton  somewhere  in  the  neighborhood  of 
about  $150."    *    *    *    *    R.  p.  51. 

In  conclusion,  the  court  is  requested  to  reconsider  the  defendant's 
hill  of  exceptions  to  the  introduction  in  evidence  in  behalf  of  plaintiff  of 
pages  74  and  76  in  book  marked  "  Ledger  " — page  74  containing  a  state- 
ment of  thirty-four  bales  of  cotton,  purchased  for  joint  account  of 
Krigerio  &  Crottes,  worth  fifty  five  cents  per  pound — and  page  76  pur- 
porting to  be  an  account  in  columns  headed  Debtor  and  Creditor,  styled 
AfftH^ftl  Crottes,  and  having  on  the  credit  aide,  in  the  handwriting  of 
Crottes,  the  entry,  January  31st  Samise  de  fond  $2037  13.  See  B.  p. 
39;  R  p.  29.     Opinion  Dist.  Judge,  B.  p.  127. 

The  "Ledger"  so  offered »was  a  private  book,  (B.  p.  30)  the  property 
of  Frigerip  alone,  and  under  his  individual  control.  Notwithstanding 
this  however,  two  isolated  pages  thereof — numbers  74  and  76,  were 
admitted  against  the  defendant,  in  a  suit  relating  to  the  special  business 
of  the  partnership  of  Frigerio  &  Crottes,  where  the  settlement  of  that 
partnership  and  acts  done  in  connection  with  its  business  only  wero 
before  the  court. 

The  manifest  error  of  considering  such  evidence  as  binding  upon  the 
defendant  will  be  here  explained  by  recalling  to  the  court  the  declara- 
tions of  Frigerio  himself,  which  are  contained  in  the  record:  "  I  cannot, 
said  he,  (speaking  of  the  transactions  in  business  of  Frigerio  &  Crottes 
as  far  back  as  May  24,  1866;  B.  p.  58.)  detail  fully  or  with  any  accuracy, 
because  when  settled  and  liquidated,  the  books,  accounts,  and  papers, 
relative  thereto,  were,  by  mutual  consent  burnt,  and  destroyed.    *    * 

And  again,  (when  answering  as  a  garnishee  in  the  suit  of  Deynoodt  vs. 
Crottes,  R.  pp.  157,  158.)  "The  said  partnership  contract  of  Frigerio  & 
Crottes  was  not  reduced  to  writing,  but  was  oral,  and  was  for  the  purchase 
and  sale  of  cotton  in  co-partnership  with  equal  shares  of  profit  and  loss." 

The  wise  and  salutary  rule  which  permits  rehearings,  will  receive  a 
beneficent  application  if  the  petition  of  the  defendant  be  now  granted. 
Sis  all  ia  at  stake  in  this  contest,  and  he  will  await  its  final  decison  with  no 
common  anxiety.  The  case  has  run  through  a  vexed  and  intricate  litiga- 
tion, and  the  transcript  sent  up  from  the  District  Court,  is  so  volumi- 
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nous  that  further  discussion  is  needed  to  develop  its  contents  thoroughly. 
So  much  of  the  judgment  already  rendered  as  justly  sets  aside  the 
verdict  of  the  jury  in  the  parish  of  St.  Tammany,  is  gratefully  received 
by  the  defendant;  and  he  does  not  suffer  himself  to  doubt,  that  his 
olaiins — when  again  explained — will  be  recognized  and  fully  sustained  by 
the  court. 

ONREttKABlKO. 

Howeijj,  J.  A  rehearing  has  been  granted  in  this  case  because  we  had 
erred  in  the  application  of  the  rule  recognized  by  us,  in  the  mode  of 
making  the  calculation,  to-wit;  The  true  rule  is  to  ascertain  what  each 
had  contributed,  and  make  them  equal  in  this  respect,  and  divide  the 
balance  of  the  proceeds. 

The  following  is  the  calculation  under  this  rule: 
Net  proceeds  of  cotton  sold 810,846  58 

Less  expenses  of  transportation 908  67 

$9,937  91 

Deduct  amount  paid  by  Frigerio  in  excess  of  Crottea  2,264  29 

Leaves  amount  to  be  equally  divided $7,673  62 

Crottea1  share,  one-half  of  this  amount $3,836  81 

From  which  deduct  items  received  by  Crottea  as 
follows: 

Amount  paid  him  by  Frigerio $590  00 

Amount  paid  by  Frigerio 500  00 

Amount  of  merchandise 1345  16    2,435  16 

Leaves  amount  due  Crottea 1,401  65 

Instead  of  $269  50  as  before  allowed. 

We  see  no  reason  for  making  any  other  change. 

It  is  therefore  ordered,  that  our  former  decree  herein  be  amended  by 
increasing  the  sum  allowed  defendant  on  his  reconventional  demand, 
from  $269  50  to  $1,401  65,  with  legal  interest  from  judicial  demand,  aod 
costs  in  both  courts,  and  that  in  other  respects  it  remain  undisturbed. 

20    S54' 

49  ion  i  No.  1430.— Stats  op  Louisiana  v.  Thomas  N.  Davis. 

I  80  smI 

I  50   6051  Where  the  petit  Jury  return*  ft  special  verdiot,  they  taunt  ftod  all  theeiroomttftjioee  which  epejO- 

~~  tnte  the  offence,  otherwise  the  judgment  of  the  Court  rendered  thereon  will  be  erroneous 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Howe,  J. 
C.   H.  Luzeriberg,  District  Attorney,  lor  State.    A.    P.  Field,  for 
defendant  and  appellant. 

Taliaferro,  J.  An  information  was  filed  in  this  case  against  tat 
defendant  for  the  violation  of  the  law  prohibiting  the  keeping  *4* 
banking-game  or  banking-house,  at  which  money  and  bone  or  itorj 
checks  representing  money,  were  bet  and  hazarded  contrary  to  the  font 
of  the  statute  of  Louisiana,"  etc. 

The  accused  was  found  "  guilty  for  keeping  a  banking-game  or  gam- 
bling-house." He  was  convicted,  and  sentenced  to  pay  a  fine  of  one 
thousand  dollars,  and  in  default  thereof  to  imprisonment  for  tarsi 
months  in  the  Parish  Prison,  and  to  pay  the  costs  of  prosecution.  Tta 
defendant  appealed. 
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The  defence  is,  that  the  finding  of  the  jury  being  in  the  nature  of  a 
special  verdict,  most,  to  authorize  judgment,  find  all  the  facto  necessary 
to  constitute  the  offence  charged  in  the  information. 

The  statute  of  1355  (Revised  Statutes,  p.  151,  sec.  96)  provides  that 
"  whoever  shall  keep  a  banking-game  or  banking-house,  at  which  money 
or  anything  representing  money,  or  any  article  of  value  shall  be  bet  or 
hazarded,  or  shall  aid  or  assist  in  keeping  one,  shall,  on  conviction,  for 
the  first  offence,  be  fined  not  less  than  one  thousand  nor  more  than  five 
thousand  dollars;  and  on  conviction  of  a  second  offence,  not  less  than 
five  thousand  nor  more  than  ten  thousand  dollars,  and  be  imprisoned  at 
hard  labor  for  not  less  than  one  nor  more  than  five  years." 

We  think  the  verdict  of  the  jury  defective,  as  was  said  by  tL.a  Court  in 
the  case  of  the  Slate  v.  RitcJiie,  3  A.  512:  "When  special  verdicts  are 
returned,  the  jury  must  find  all  the  circumstances  which  constitute  the 
offence  in  order  to  enable  the  Court  to  render  judgment." 

Failing  in  this  essential  requisite,  the  judgment  of  the  court  below  was 
erroneous. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed;  it  is  further  ordered 
that  the  case  be  remanded  for  a  new  trial  according  to  law. 


No.  1654. — In  the  Matter  of  the  Succession  of  Euka  Phelan,  deceased, 
Augustin  Leoleboq,  Tutor,  v.  T.  J.  Bird,  Sheriff,  et  al. 

The  tar  doea  not  contemplate  the  tale,  by  the  administrator,  of  more  property  than  faneoeiaarykt 
pay  the  debt*  and  defray  the  expenses  of  administration. 

APPEAIi  from  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  J. 
Favrol  dt  Lamon,  for  plaintiff  and  appellant     JR.  W.  Knickerbocker, 
for  defendants  and  appellees. 

Labaute,  J.  Eliza  Phelan  died,  leaving  a  second  surviving  husband 
and  two  sets  of  children;  two  by  a  first  and  two  by  her  second  marriage. 
The  second  surviving  husband,  James  J.  Dundas,  was  appointed  admin* 
istrator  of  the  succession  of  his  deceased  wife,  and  after  having  sold  the 
movable  property,  obtained  an  order  to  sell  a  certain  lot  and  house  to 
pay  debts  of  the  estate  and  community. 

Augustin  Leclercq,  in  his  capacity  of  tutor  to  the  minor  children  of  the 
first  marriage,  obtained  an  injunction  against  said  sale,  on  the  ground 
mat  it  was  unnecessary  to  sell  the  real  estate  to  pay  the  debts  of  the 
community;  that  the  price  realized  from  sale  of  dry  goods  and  groceries, 
enumerated  in  a  former  inventory,  and  not  mentioned  in  the  inventory, 
taken  on  the  27th  April,  1867;  $2,000  in  gold,  silver  and  United  States 
currency,  belonging  to  the  community  and  not  mentioned  in  either 
inventory,  the  rents  of  real  estate  are  more  than  sufficient  to  pay  the 
debts,  etc. 

The  injunction  was  dissolved,  and  the  plaintiff  appealed. 

This  sale  was  ordered  to  be  made  for  cash,  and  we  are  satisfied  from 
the  evidence  that  the  amount  of  debts  is  very  small,  comparatively  to  the 
value  of  the  property  ordered  to  be  sold,  and  we  are  of  opinion  that,  in 
such  a  case,  a  family  meeting  should  have  been  consulted  upon  the  terms 
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and  conditions  of  sale,  as  regarded  the  minors.  The  record  informs  « 
that  Dundas  was  appointed  administrator,  applied  for  the  sale,  which 
was  ordered  for  cash  by  the  clerk,  all  on  the  same  day,  the  29th  of  April, 
1867;  the  law  does  not  contemplate  such  summary  and  ex  parte  proceed- 
ings.    C.  C.  Arte.  1155,  1156,  1157;  3  R  35. 

It  is  therefore  ordered  and  decreed  that  the  judgment  be  annulled  and 
reversed,  and  that  the  injunction  be  perpetuated;  it  is  further  ordered 
and  decreed,  that  all  other  matters  set  forth  in  the  petition  for  injunction 
and  not  passed  upon  herein,  are  reserved  to  the  plaintiff,  to  be  adjusted 
hereafter  at  proper  time;  it  is  further  decreed*  that  the  defendant,  Don" 
das,  pay  costs  in  both  courts. 


No.  1755.— The  Statu  t>.  J.  A-  DaKocha  et  ala. 

A  party  indicted  for  a  crime,  hat  the  right  to  challenge  the  array  of  the  jury  empanelled  to  try  M"V 
.  and,  if  the  jury  haa  been  illegally  drawn,  the  panel  will  be  Qflaahed,  notwithstanding  erory  •ca- 
ber thereof  may  poesese  the  personal  qualification*  requisite  for  a  juror.     * 
Where  the  petit  Jury  have  not  been  drawn  in  the  mode  prescribed  by  law,  the  trial,  conviction  efed 
aentenoe  are  null,  and  the  prisoner  stands  as  though  he  had  not  been  tried, 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Howe,  J. 
.   B.  L.  Lynchy  Attorney  General,  and  C.H.  Luzenberg,  District  Attor- 
ney, for  State.    A.  A.  Atocha,  for  appellants. 

Howell,  J.  The  defendant,  J.  A.  DaRocha,  having  been  convicted 
and  sentenced  for  "a  malicious  attempt  to  set  fire  to  a  house, w  and* 
"  preparing  combustible  matters  to  set  fire  to  a  bouse/*  has  taken  tin 
appeal,  and  assigned  several  errors,  one  only  of  whicb  we  deem  it  neces- 
sary to  examine. 

Before  empanelling  the  jury  the  accused  challenged  the  array,  on  the 
ground  "that  the  said  panel  of  jurors  was  not  drawn  by  the  sheriff  and' 
clerk  of  the  court  from  the  qualified  voters  of  the  parish  and  city  of  New 
Orleans  at  the  time  of  said  drawing,  as  required  by  law;  that  said  list  of 
jurors,  so  drawn  and  returned  as  aforesaid,  was  drawn  and  returned  from 
the  list  of  registered  voters  of  1865,  whereas  said  panel  of  jurors  should 
have  been  drawn  from  the  list  of  registered  -voters  of  1867,  taken  and 
completed  under  the  acts  of  Congress  commonly  called  the  Reconstruc- 
tion Acts;  and  that  said  jurors  were  not  drawn  according  to  the  order  of 
the  Court*'  To  this  the  district  attorney  demurred, ' '  that  the  said  chal- 
lenge to  the  said  jury  panel,  and  the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  pleaded  and  set  forth,  are  not  sufficient  to 
bar  or  preclude  the  said  State  from  prosecuting  the  indictment  in  this 
case  by  a  jury  selected  and  empanelled  from  the  said  panel  of  jurors* 
and  that  the  said  State  is  not  bound  to  quash  the  jury  panel  aforesaid. w 
The  demurrer  admits  that  the  panel  of  jurors  was  drawn  as  set  forth  in  the 
challenge,  and  according  to  our  ruling  in  the  case  of  The  State  v.  Morgan 
&  Wilson,  recently  decided,  the  drawing  was  not  in  conformity  to  law, 
and  the  panel  of  jurors  was  not  properly  constituted.  The  objection  on 
the  part  of  the  State  that  the  challenge  could  be  made  only  to  the  poll 
and  not  to  the  array,  is  not  well  taken. 

Each  man  called  may  have  possessed  the  personal  qualifications  of  a 
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]Rror*andyet  not  have  been  &  good  and  proper  juror  in  this  case,  because 
of  informality  in  the  drawing  and  making  up  the  panel  of  jurors.  The  law 
prescribes  the  mode  and.  manner  of  drawing  the  array,  and  that  mode 
mot  be  pursued,  or  the  array  will  be  quashed;  otherwise,  the  law  would 
be  nugatory. 

The  trial,  conviction  and  sentence  were  consequently  irregular  and  null, 
sod  the  prisoner  stands  as  though  he  had  not  been  tried. 

1km  therefore  ordered  that  the  verdict  of  the  jury  be  set  aside  and 
the  judgment  of  the  District  Court  reversed,  without  prejudice  to  the 
right  of  the  State  to  proceed  according  to  law. 


No.  622.— Avendano  Bbothebs  v.  John  Ohmsteds  et  aL 

Wnere  the  appellant  fall*  to  appear  in  the  appellate  court,  the  judgment  of  the  lower  oourt  win 


APPEAL  from  the  Third  District  Court  of  New  Orleans,  Hiestand,J. 
W.  W.Handlin,  for  plain  tiffs  and  appellees.    Durant  4  Hornor,tov 
defendant  and  appellants. 

Labjluvz,  f.  This  suit  is  brought  to  recover  of  the  defendants  the  sum 
0113/726,  balance  due  for  the  lease  of  a  house,  commencing  on  the  1st 
November,  I860,  and  ending  on  the  31st  October,  1862.  The  defendant, 
John  Ohmstede,  is  the  lessee,  and  the  other  defendants,  Mrs.  C.  Maillot 
and  Julius  Maillot,  commercial  partners,  under  the  name  of  Maillot  & 
San,  went  sureties  in  soHdp  for  said  lessee. 

John  Ohmstede  went  into  bankruptcy,  and  the  suit  was  dismissed  as  to 
him.  Mrs.  C.  Maillot  pleaded  in  defence  that  she  was  not  bound;  that  her 
partner  was  not  authorized  by  her,  or  in  law,  to  bind  her  as  surety,  it 
being  outside  of  the  partnership  business.  This  defence  prevailed,  and 
the  suit,  as  to  her,  was  also  dismissed.     10  L.  416. 

The  other  defendant  made  a  special  defence,  which  he  failed  to  estab- 
lish* and  lie  was  condemned  to  pay,  and  he  took  this  appeal 

The  appellant  has  not  appeared  in  this  court  to  point  out  any  errors, 
and  we  are  of  opinion  that  the  Oourt  decided  the  case  correctly,  under 
the  evidence. 

Judgment  affirmed,  with  costs. 


No.  124L— J.  W.  Bubbbidge  &  Co.  v.  B.  S.  Habrison. 

Where  a  third  tferty  pnrchaies  a  promissory  note  with  full  knowledge  of  the  consideration,  he  can* 
notptvtect  hiiiuM  under  the  law-merchant  against  the  plea  by  the  maker  of  failure  of  oonaide- 


Wfcere  the  eonelderatfoti  of  a  promissory  note  is  shown  to  be  the  price  of  a  slave,  payment  thereof 
eevMLbe  JodtelaUy  enforeed.  The  dootrine  in  the  oaee  of  Welnwrifbt  r.  Bridges  (19  A.  page  3S4> 
reaffirmed. 

1 JPPEULL  from  the  Third  District  Court  of  New  Orleans,  PeHowes,  J. 
A    Miller  <t  Huntington,  for  plaintiffs  and  appellants.     Hornor  at  heno* 
dfa  for  defendant  and  appellee. 


1 
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Howell,  J.    Defendant  is  sued  as  the  maker  of  two  promissory  notes 
to  the  order  of  J.  J.  Michel,  and  endorsed  by  him  and  Rachel  Sank. 
The  defence  is,  want  and  failure  of  consideration,  based  on  two  grounds: 

1.  That  the  notes  were  given  for  the  price  of  two  slaves,  who  were 
afflicted  with  redhibitory  vices. 

2.  That  said  slaves  having  been  emancipated,  the  defendant  is  relieved 
from  the  obligation  of  paying  the  price,  and  that  the  plaintiffs  had 
knowledge  of  the  consideration  of  the  notes,  and  the  existence  of  the 
alleged  vices. 

The  case  was  tried  before  a  jury,  who  rendered  a  verdict  in  favor  of 
the  defendant,  from  a  judgment  on  which  the  plaintiffs  have  appealed. 

No  objection  was  made  to  the  charge  to  the  jury,  and  no  bill  of  excep- 
tions taken  during  the  trial;  and  as  it  is  a  question  of  fact,  whether 
plaintiffs  had  knowledge  of  the  consideration  for  which  the  notes  were 
given,  which  was  found  affirmatively  by  the  jury,  we  are  not  disposed  to 
disturb  their  verdict,  it  not  being  manifestly  erroneous.  On  the  con- 
trary, the  agents  of  the  vendors  state  that  the  completion  of  the  sale  of 
the  slaves  was  delayed  some  time  by  the  refusal  of  the  plaintiffs,  who 
were  to  receive  the  notes  to  be  given  for  them,  to  take  them  without  a  com- 
mercial endorser,  which  implied  that  he  knew  that  the  notes  were  given 
for  the  price  of  slaves,  the  sale  of  which  was  being  completed. 

This  fact  of  knowledge  takes  the  case  out  of  the  operation  of  the  law- 
merchant,  and  brings  it  within  the  rule  in  the  Waxnwright  case. 

Judgment  affirmed,  with  costs. 
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49  1T40  No.  1586.— Andrew  H.  Gay  v.  A.  P.  Mabionneaux  et  als. 

All  the  parties  having  an  interest  in  maintaining  the  judgment  of  the  lower  ooart  mast  bemde 
parties  to  the  appeal*  otherwise  the  appeal  will  be  dismissed. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey,  J. 
Barrow  &  Pope,  for  plaintiff  and  appellee.     Talbot  4  Petit  and  8. 
Matthew*,  for  defendants  and  appellants. 

Labauvb,  J.  This  is  a  suit  in  partition  of  a  plantation,  owned  in 
common  between  the  parties,  two  of  whom  only,  A.  P.  Marionneanz  and 
Lydia  Maillan  took  this  appeal,  and  made  the  plaintiff,  Andrew  H.  Gay, 
alone  appellee,  in  favor  of  whom  they  gave  the  appeal  bond. 

The  said  appellee  now  moves  to  dismiss  this  appeal,  on  the  ground  that 
"all  the  parties  interested  in  the  judgment,  and  who  are  to  be  affected 
thereby,  are  not  parties  to  the  appeal." 

It  is  clear  that  the  other  common  owners,  who  are  also  parties  in  this 
partition,  not  being  included  in  the  bond,  are  not  before  us  as  appellees, 
12 H.  203;  10  A.  232;  11  A.  409;  12  A.  71;  13  A.  392;  14  A.  315-68a 

But  it  is  contended  by  the  appellants  that,  as  the  parties,  not  cited, 
appeared  before  the  notary  and  signed  the  proces-verbal  of  partition,  they 
have  assented  to  the  judgment,  from  which  appellants  took  this  appeal; 
and  that,  if  they  were  before  this  Court,  the  said  parties  could  not  urge 
anything  against  the  judgment 

It  is  a  well-settled  rule  of  law,  that  a  partition  cannot  subsist  for  one 
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and  be  annulled  for  another.  G.  G.  Art.  1450.  If  the  position  of  the 
appellants  be  correct,  the  partition  would  be  set  aside  as  between  the 
plaintiff  and  appellants,  and  remain  undisturbed  as  regards  those  not 
before  this  Gourt;  because  the  appeal,  being  one  of  the  modes  pointed 
out  to  reverse  a  judgment,  would  have  the  effect,  if  successful,  to  annul 
the  partition.     C.  P.,  Arts.  556,  564. 

Besides  the  Gourt  is  inclined  to  the  opinion  that  the  judgment  appealed 
from,  dated  15th  of  May,  1867,  and  rendered  while  the  partition  was 
progressing  before  the  notary,  under  Arts.  1270,  1290,  G.  G.,  was  interlo- 
cutory, and  not  final.  According  to  said  article,  all  orders  and  rulings. 
of  courts  rendered  on  all  contestations  pending  the  operation  of  the  par- 
tition before  the  notary  are  interlocutory,  and  any  party  feeling  aggrieved 
has  his  remedy,  and 'may  he  relieved  when  the  partition  is  presented  for 
final  homologation,  and  it  is  from  the  judgment  thus  rendered  that  an' 
appeal  would  lie,  subjecting  the  whole  proceedings  and  all  interlocutory 
orders  to  the  revision  of  this  Gourt.  We  think  that  the  following  autho- 
rities support  the  doctrine  herein  announced:  G.  G.,  Arts.  1270,  1290, t 
1297,  1298,  1299;  1  R.  415;  Code  of  Practice,  Arts.  1028,  1029,  1030;  6/ 
C.,  Art.  1304. 

The  final  judgment  rendered  on  the  12th  August,  1867,  homologating, 
the  partition,  not  being  appealed  from,  is  not  before  this  court,  and  can- 
uot  be  revised  by  us. 

Appeal  dismissed,  at  the  costs  of  the  appellants. 

"on™""-*' 

No.  1593.— W.  G.  S.  Ventkess  v.  His  Creditors.  jj  000 

Where  an  estate  does  not  sell  for  an  amount  inffioient  to  pay  the  mortgagee  retting  upon  It  th* 

privileges  most  be  paid  by  the  mortgage  which  is  least  ancient,  and  so  ascending,  according  to  * 

the  order  of  the  mortgages,  or  by  pro  rata  contributions,  when  two  or  more  mortgagee  have  the 

same  date.    O.  O.  3236. 
A  mortgage  creditor,  on  paying  the  mortgage  which  precedes  his,  becomes  subrogated  bylaw  ta  the) 

mortgage  rights  of  the  creditor  whose  debt  he  has  paid. 
The  hesBOtogalion  of  a  tableau  wherein  not  opposed  is  abtdute,  and  no  creditor  oan  make  opposition 

thereafter,  nor  oan  he  avail  himself  of  oppositions  filed  by  others  before  homologation.      .     . 
Where  too  holder  of  a  claim,  secured  by  mortgage,  assigns  a  part  of  it,  he  cannot  be  permitted  to 

aosne  in  competition  with  his  assignee,  if  the  property  mortgaged  is  insufficient  to  pay  both. 
Where  a  debtor  becomes  insolvent,  the  rights  of  the  creditors  are  fixed  at  the  moment  of  the  PWV 

render,  and  none  of  them  can  do  any  act  thereafter  that  will  impair  the  rights  of  the  others* 

APPEAL  from  the  District  Gourt,  Parish  of  Ascension,  Beauvais,  J. 
Egglesion  <&  Hart,  for  plaintiff.     Johnson  <&  Denis,  for  Mrs.  Shiff  anc( 
A.  Shiff.     C.  K  Schmidt,  for  B.  Saloy.     H.  F.  Beblieux,  for  Gasquet 
Barrow  &  Pope,  for  Bogart,  Foley  &  Avery. 

Howell,  J.  Wm.  A.  Oasquet,  Arthur  Shiff  and  Bertrand  Saloy,  mort- 
gage creditors  of  the  insolvent,  have  appealed  from  a  judgment  on  various 
oppositions  to  a  provisional  tableau  filed  herein  by  the  syndic,  distribut- 
ing the  proceeds  of  three  plantations,  encumbered,  respectively,  with 
mortgages,  greater  than  the  amounts  which  they  produced  at  the  sale. 

L— Wm.  A.  Gasquet,  holding  a  mortgage  on  the  Home  or  Ascension, 
plantation,  complains  of*being  required  to  pay  certain  charges  bearing  a 
general  privilege  on  the  fund  affected  by  his  mortgage,  which  he  contends 
is'  more  ancient  than  the  mortgage  in  favor  of  Bogart,  Foley  and  Avery, 
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who  are  holders  of  a  mortgage  on  the  Boss  plantation,  and  wererelieied 
by  the  judgment  from  contributing  pro  rata  to  said  charges  as  fixed  by 
the  tableau.  The  latter  deny,  (in  which  they  are  sustained  by  the  Judgt 
a  quo)  that  the  former  was  subrogated  to  the  mortgage  rights  of  the  Baak 
of  Louisiana,  the  holder  of  the  oldest  mortgage,  by  paying  the  bask 
debt  prior  to  the  insolvency.  In  this  there  is  error.  Gasquet,  hold- 
ing the  second  mortgage  on  the  property  mortgaged  to  the  bonk,  had  at 
interest  in  payiug  the  debt  which  primed  his,  and  in  doing  so  waa  subro- 
gated by  law  to  the  rights  of  the  bank.  C.  C.  2157.  And  having  thus 
acquired  a  rank  superior  to  that  of  Bogart,  Foley  &  Avery,  lie  was  not 
compelled,  under  Art.  3236,  C.  C,  to  pay  the  aforesaid  charges;  but  at 
he  is  satisfied  with  the  apportionment  made  by  the  syndic,  the  tableau ii 
this  respect  must  be  approved.  4 

II. — The  complaint  of  the  other  appellants,  is  in  regard  to  the  distri- 
bution of  the  proceeds  of  the  Garlick  plantation,  among  the  varioas 
holders  of  the  notes  given  by  the  insolvent  to  Mrs.  Garlick  for  the  price 
thereof  and  secured  by  mortgage  and  vendor's  privilege* 

At  the  date  of  the  cession,  25th  January,  1866,  eight  of  said  notes  wen 
outstanding,  due,  respectively,  on  the  first  day  of  May,  annually,  from 
1860  to  1667,  inclusive,  and  were  represented  to  be  held  as  follows: 

A.  and  M.  Heine,  the  one  due  May  1,  1860. 
Mrs.  Basilioe  Shiff,  the  one  due  May  1,  1861. 

B.  Saloy,  the  one  due  May  1,  1862. 

.Mrs.  Garlick,  the  three  due  May  1,  1863, 1864  and  1865. 

1  Arthur  Shiff,  the  two  due  May  1, 1866  and  1867. 
The  District  Judge  distributed  the  fund  proportionably  between  A.  and 
M.  Heine,  Mrs.  B.  Shiff  and  B.  Saloy,  relieving  it  of  the  above  geneal 
charges,  and  decreeing  Mrs.  Garlick  and  A.  Shiff  to  be  ordinary  creditors. 
Mrs.  Garlick  does  not  appeal. 

1.  The  fund  distributable  among  these  parties,  affected  with  the  Tea- 
dor's  privilege,  was  correctly  relieved  of  its  proportion  of  the  charges, 
bearing  a  general  privilege;  about  which  ruling  no  complaint  is  made 
before  us.  O.  C.  3234;  11  A.  469.  We  do  not  understand  the  appellants 
as  objecting  to  any  other  charges. 

2.  Saloy  complains  of  error  in  the  judgment,  in  allowing  A.  and  M. 
Heine  a  pro  rata  share  of  this  fund,  inasmuch  as  they  had  not  opposed 
the  tableau,  on  which  they  were  placed  for  only  $1,977  07,  and  which 
was  homologated  so  far  as  not  opposed.  He  correctly  says,  that  the  hom- 
ologation of  a  tableau  wherein  not  opposed  is  absolute,  and  no  creditor, 
who  has  not  made  opposition,  can  do  so  even  on  the  grounds  of  opposi- 
tion filed  by  others  before  the  homologation,  (1  L.  371;)  and  that  A.  and 
M-  Heine  cannot  profit  by  a  judgment  obtained  by  others,  when  they 
made  themselves  no  party  to  the  litigation,  which  resulted  in  such  judg- 
ment Not  having  complained  of  the  tableau,  its  homologation  is  con- 
clusive as  to  the  amount  allotted  to  them  in  this  distribution,  and  the 
judgment  appealed  from  must  be  corrected  accordingly. 

3.  Saloy  asserts  a  priority  over  the  holders  of  the  five  notes  falling  due 
after  his  (Mrs.  Garlick  and  A-  Shiff)  by  virtuejof  an  agreement  with  Mis. 
Garlick  in  February,  1864,  by  which,  in  consideration  of  a  stay  of  exe- 

.  cution  on  a  judgment,  which  he  obtained  against  her  as  endorser  oa  the 
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hote  held  by  him,  she  consented  that  his  claims  should  take  precedence 
of  the  said  five  notes  then  held  by  her.  The  view  which  we  hare  taken 
of  the  next  point,  renders  it  unnecessary  to  express  an  opinion  on  this 
question,  and  the  decree  of  the  Court  a  qua  in  this  respect  will  have  no 
practical  effect  on  the  rights  of  the  parties, 

4  Arthur  Shiff  complains  that  he  was  improperly  excluded  with  Mrs. 
Ctartiok,  his  assignor,  from  participation  in  the  fund.  This  exclusion 
was  baaed  on  the  ground  that  Mrs.  Garliok,  being  the  assignor  of  the 
notes  held  by  the  other  distributees,  could  not  compete  with  them  in  the 
distribution,  and  4-  Shiff,  having  acquired  his  notes  from  her  after  the 
surrender  of  the  maker,  had  no  greater  rights  than  his  assignor,  who  was 
the  payee  and  mortgagee. 

We  think  this  ruling  is  sustained  by  the  principle  recognized  in  the 
case  of  Sabtman  v.  His  Creditors,  2  E.  243,  that  when  the  holder  of  a 
claim  secured  by  mortgage  assigns  a  part  of  it,  he  cannot  be  permitted 
to  come  in  competition  with  his  assignee,  if  the  pledge  is  insufficient  to 
pay  both,  and  the  doctrine  that  the  rights  of  creditors  are  fixed  at  the 
tsoment  of  the  cession,  when  the  law  vests  the  property  of  the  insolvent 
in  his  creditors,  any  one  of  whom  can  do  no  act  to  impair  the  rights  of 
the  others.  Shiff  admits  the  correctness  of  the  principle  in  the  Salmon 
case,  as  applied  to  Mrs.  Garliok,  but  denies  its  application  to  his  claim, 
and  contends  that  under  the  authority  of  Adams  &  Whitall  v.  Lear,  8  A. 
144,  he  could  share  with  Mrs.  Shiff  and  Saloy.  And  he  also  contends 
that  the  doctrine,  of  the  creditors'  rights  being  fixed  at  the  surrender, 
means  that  they  cannot  be  increased  or  diminished,  through  the  action 
and  diligence  of  the  creditor,  against  the  insolvent  estate,  and  does  not 
affect  the  rank  of  the  different  assignors  inter  se.  In  reply  to  this,  it  m 
only  necessary  to  say  that,  having  acquired  the  notes  from  Mrs.  Garliek 
after  the  surrender,  he  acquired  only  her  rights,  which  he  admits  were 
limited,  by  the  authority  of  the  Salmon  case,  to  payment  after  her  prior 
assignees  had  been  paid,  and  that  the  case  of  Adams  &  WhitaU  v.  Lear  is 
not  in  point,  as  it  was  not  a  case  of  insolvency.  Mrs.  Garliok  could 
transfer  no  greater  rights  than  she  possessed,  nor  could  she  do  anything, 
in  any  disposition  of  her  own  claim,  which  would  affect  or  diminish  the 
shares  of  her  co-creditors  in  the  proceeds  of  the  pledge.  The  rank  of  the 
creditors  depends  on  the  nature  of  their  respective  claims,  and  is  fixed 
by  the  surrender.  The  proportion  or  shares  received  by  them  depends 
on  the  amount  of  the  proceeds,  but  not  the  right  to  share  in  them. 

We  conclude  that  the  Judge  a  quo  did  not  err  in  excluding  Arthur  Shiff 
with  Mrs.  Garliek  from  the  participation  in  the  fund  from  the  Garliok 
plantation,  as  it  is  shown  not  to  be  sufficient  to  pay  the  notes  held  by 
Mrs.  B.  Shiff  and  B.  Saloy,  who,  under  the  circumstances,  are  entitled 
to- the  balance,  after"  paying  the  charges  from  which  it  has  not  been 
relieved,  and  the  sum  of  $1,977  07,  allotted  to  A.  and  M.  Heine  on  the 
tableau;  that  the  two  Herns  of  $1,600,  counsel  fees,  and  81,000,  reserved 
for  contingent  expenses,  be  paid  ratably  out  of  the  Boss  and  the  Ascen- 
sion funds;  that  each  fund  pay  the  charges  to  which  it  is  made  to  con- 
tribute, except  as  specially  relieved;  and  that  A.  and  M.  Heine  are  bound 
by  the  tableau,  to  which  they  made  no  opposition. 
'  Bis  therefore  ordered  that  so  much  of  the  judgment  appealed  from  as 
46 
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allots  a  share  of  the  fund,  proceeding  from  the  sole  of  the  Garlick  plan- 
tation, to  A.  and  M.  Heine,  pro  rata,  with  Mrs.  B.  Shiff  and  B.  Saloy,  be 
reversed;  that  the  claim  of  the  said  A.  and  M.  Heine  on  said  fund,  be 
restricted  to  the  sum  of  $1,977  07,  as  allotted  to  them  on  the  tableau; 
and  that  the  said  fund,  after  paying  the  charges  to  which  it  is  made  to 
contribute,  except  its  proportion  of  the  three  items  of  $1,500,  counsel 
fees,  81,000  reserved  for  contingent  expenses,  and  $141  notary's  fees,  of 
which  it  has  been  relieved,  aud  the  sum  of  $1,977  07  allotted  to  A  and 
M.  Heine,  be  allotted  pro  rata  to  Mrs.  B.  Shiff  and  B.  Saloy.  It  is  fur- 
ther ordered  that  so  much  of  said  judgment  as  makes  the  fund,  proceed- 
ing from  the  sale  of  the  Ascension  plantation,  bear  ttie  said  items  of 
$1,500  counsel  fees,  and  $1,000  reserved  for  contingent  expenses,  be 
reversed,  and  that  said  items  be  paid  ratably  out  of  the  funds  proceeding, 
respectively,  from  the  sale  of  the  Ross  and  the  Ascension  plantations; 
and  that  as  thus  amended  the  judgment  appealed  from,  amending  and 
homologating  the  provisional  tableau,  be  affirmed.  Costs  of  appeal  to 
be  borne  jointly  by  Bogart,  Foley  &  Avery,  A  and  M.  Heine  and  Arthur 
Shiff. 

Rehearing  refused. 

No.  1614. — Payne  &  Habbison  v.  James  S.  Douglass. 

Vhir*  the  holder  of  a  promieeory  note  Allows  more  thin  five  yeaia  to  elapse  afur  the  maturity 
thereof,  the  plea  of  prescription  will  be  maintained. 

APPEAL  from  the  District  Court,  Parish  of  Tensas,  Farrar,  J. 
Haynes  cfc  Gordon,  for  plaintiffs  and  appellees.     Aroni  <ft  Cottier,  for 
defendant  and  appellant. 

Labauve,  J.  This  suit  is  brought  on  six  promissory  notes,  amounting 
together  in  principal  to  938,998  77,  with  eight  per  cent,  interest  per 
annum,  from  their  respective  maturity;  all  dated  April  16, 1860,  and  pay- 
able as  follows: 

The  first  on  the  16th  November,  1860 

The  second  on  the  16th  December,  1860. 

The  other  four,  April  12th,  1861. 

The  answer  sets  up  various  defences,  together  with  p*ea  of  prescription. 

Judgment  was  rendered  below  against  the  defendant,  and  he  appealed. 

The  plaintiffs  and  appellees  have  not  appeared  in  this  court 

The  defendant  and  appellant  only  relies  in  this  court  upon  the  plea  of 
prescription. 

The  citation  and  petition  were  served  upon  the  defendant,  on  the  18th 
April,  1866. 

It  is  evident  that  five  years  had  elapsed  when  the  defendant  was  cited 
and  served,  and  therefore  prescription  was  acquired  and  the  notes  extin- 
guished.    C.  O.,  Art.  3605. 

Judgment  rendered  below,  must  be  reversed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from 
be  reversed  and  set  aside,  and  it  is  further  ordered  and  decreed  that 
judgment  be  rendered  in  favor  of  the  defendant  and  appellant,  and  that 
the  plaintiffs  and  appellees  pay  costs  in  both  courts. 
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Payne  4  Harrison  r.  Dooglaea. 


On  Keheakeno. 

Howell,  J.  In  refusing  the  rehearing  opplied  for  in  this  ease,  wo 
think  it  due  to  the  counsel  of  plaintiffs  to  modify  an.  expression  used  in 
the  opinion  already  rendered  on  the  merits,  to  the  effect  that  plaintiffs 
had  made  no  appearance  in  this  court. 

It  Beems  that  their  counsel  had  duly  prepared  and  filed  their  briefs, 
which  through  inadvertence  were  placed  in  another  record  between  the 
same  parties,  and  in  which  the  same  briefs  were  also  applicable,  by  which 
a  double  set  of  briefs  were  in  one  record  and  nono  in  this.  The  counsel 
did  not  fail  in  their  duty  to  their  clients;  but  an  examination  of  their 
arguments  has  not  convinced  us  of  any  error  in  our  conclusion. 

We  do  not  think  this  a  case  in  which  the  maxim  "  contra  nan  vatentem," 
etc,  should  be  applied. 

Rehearing  refused. 

No.  984. — William  Mtthofp  v.  Bybne,  Vanob  k  Co. 

Parol  orldenoe  la  inadmiasible  to  explain  an  ambiguity  apparent  on  the  face  of  a  written  instrument.         g  j    D|g 
Doubts  and  uncertain Mea  that  exist  in  a  written  contract  of  aale,  moat  be  oonstrued  againat  the 
parties  making  it. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
Boselius  <&  Philips,  for  plaintiff  and  appellee.     E.  Briggs,  for  defen- 
dants and  appellants. 

Reporter. — The  original  opinion  and  decree  of  the  Supreme  Court  in 
this  case — which  was  in  favor  of  the  defendants,  is  not  published. 

Howrll,  J.  On  the  rehearing  of  this  cause,  the  correctness  of  the 
ruling  of  the  Judge  a  quo,  in  rejecting  evidence  to  prove  that  defendants 
acted  as  agents  in  the  transaction,  to  the  knowledge  of  plaintiff,  is  again 
discussed.  The  defendants,  in  their  brief,  admit  that  the  ambiguity  in 
the  written  instrument  sued  on  is  patent;  and  "  it  is  a  settled  rule,  that 
parol  evidence  is  inadmissible  to  explain  an  ambiguity  apparent  on  the 
face  of  the  instrument.** 

The  evidence  was  therefore  properly  excluded. 

The  suit  is  for  the  delivery  of  one  hundred  bales  of  cotton,  or  its  value 
at  the  date  of  the  suit,  and  is  based  on  the  following  instrument: 

"  We  have  this  day  sold  to  Mr.  William  Mithoff  one  hundred  bales  of 
Levin  &  Elliott  Marshall's  cotton,  at  and  on  a  basis  of  8>£  cents  for  strict 
Liverpool  middling,  other  qualities  in  proportion;  the  cotton  to  be  deliv- 
ered within  six  weeks  after  the  blockade  is  removed,  or  sooner  if  called 
for  by  the  buyer,  provided  the  sellers  can  then  ship.  No  interest  to  be 
allowed;  cotton  estimated  now,  and  paid  for  cash,  at  425  lbs.  per  bale; 
cotton  to  be  weighed  when  delivered,  and  final  settlement  then  made; 
cotton  to  be  delivered  here,  or  on  the  coast,  as  the  buyer  may  require. 
(Signed)  Bybne,  Vance  &  Co. 

New  Orleans,  February  24,  1862. " 

The  answer  is,  that  defendants  acted  as  agents  of  L.  and  E.  Marshall, 
and  never  had  possession  of  the  cotton;  of  which  plaintiff  was  fully 
aware. 
Judgment  was  for  plaintiff,  and  defendants  appealed. 
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We  are  oalled  upon  to  interpret  the  above  instrument,  and  determine 
whether  or  not  defendants  acted  as  agents  or  in  their  own  name;  that  is, 
whether  it  contains  proof  that  they  acted  as  agents,  to  the  knowledge  of 
plaintiff. 

We  do  not  view  it  as  an  agreement  or  memorandum  to  sell,  as  urged 
by  defendants,  but  the  written  evidence  of  a  sale  made,  with  a  stipula- 
tion as  to  a  future  delivery;  the  price  at  an  assumed  weight  and  quality 
was  paid,  reserving  the  right  to  both  parties  to  adjust  any  excess  or  defi- 
ciency, when  the  exact  weight  and  quality  were  ascertained.  The  ques- 
tion arises,  who  were  the  vendors,  Byrne,  Vanoe  &  Co.  or  Levin  &  Elliott 
Marshall?  The  former  were  the  actors,  and  they  say,  'toe  have  this  day 
sold,'  and  sign  their  names  without  any  limitation  or  explanation.  The 
word  '  sellers '  can  only  refer  to  the  '  we •  who  sold,  and  not  to  the  parties 
whose  names  appear  in  distributing  the  cotton  which  was  the  object  of 
the  sale.  It  is  used  to  refer  to  themselves,  just  as  the  word  *  buyer,*  in 
the  same  sentence  refers  to  William  Mithoff,  to  whom  the  sale  was  made. 
And  in  support  of  this  view,  it  may  be  observed  that  the  price  was  paid 
to  them  in  a  check  payable  to  themselves  or  order,  and  by  them  endorsed. 
There  is  no  expression  in  the  written  instrument,  which  indicates  or  inti- 
mates that  they  were  acting  in  a  representative  capacity,  and  unless 
there  be  something  showing  such  fact,  we  must  presume  that  plaintiff 
considered  rightly,  that  he  was  dealing  with  the  defendants  in  their  indi- 
vidual capacity,  and  on  their  individual  responsibility.  The  phrase  "of 
Levin  &  Elliott  Marshall's  cotton,"  does  not  necessarily  imply  that  they 
were  the  vendors,"  and  particularly  as  the  defendants  avow  that  Jfcy 
themselves  sold  the  cotton  to  plaintiff.  He  may  very  well  have  supposed 
that  it  was  cotton  of  a  particular  crop,  or  planter's  raising.  He  would 
scarcely  presume  that  the  defendants  were  making  a  void  sale;  sad  if 
they  were  acting  as  agents  they  should  have  made  it  appear.  Whatever 
doubt  or  uncertainty  may  exist  in  the  instrument,  must  be  construed 
against  them,  as  it  was  their  own  act,  and  they  had  it  in  their  power  to 
draw  it  up  free  of  doubt  or  ambiguity.  G.  0.  1952, 1958,  2449;  4  R.  315; 
5  R  75;  10  B.  5;  2  A.  135;  3  A.  192;  4  A.  109. 

We  conclude  that  the  document  sued  on  is  evidence  that  the  defen- 
dants sold  the  cotton,  and  that  they  must  be  held  to  deliver  according  to 
its  terms. 

No  complaint  is  made  as  to  the  amount  fixed  by  the  District  Judge. 

It  is  therefore  ordered  that  the  judgment  heretofore  rendered  by  us 
be  set  aside,  and  that  the  judgment  appealed  from  be  affirmed,  with  costs. 
"»  sotj 

I  *>  gjjl  No.  1276.— Thomas  Bubdon  v.  His  Cbeditobs. 

20    HM]  A  party  deafrine;  to  avail  himself  of  the  benefit  oi  the  insolvent  lews  of  the  State  of  Lotiritat,  asest 

49    605,  oomply  strictly  with  the  requirements  of  the  statute. 

The  discharge,  by  a  majority  of  the  creditors  in  number  and  amount,  of  the  Insolvent;  will  not  dM 
the  other  creditors,  unless  it  is  prediosted  on  a  strict  compliance  wish  the  iadiapesaatM* clean*? 
of  the  insolvent  laws. 
Chart es  of  fraud,  in  an  opposition  to  the  application  of  an  insolvent  to  be  allowed  the  bsnnflt  of  the 
insolvent  laws  of  Louisiana,  most  be  definite  and  specific 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowet,  J. 
John  McKee,  for  plaintiff  and  appellee.    Eace,  Foster  &  JZ  T. 
rickt  for  opponents  and  appellants. 
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T*ui4VRBO,  J.  The  plaintiff,  alleging  himself  unable  to  meet  his 
pecuniary  obligations,  filed  his  petition  and  schedule  on  the  19th  June, 
1866,  and  prayed  for  a  meeting  of  his  creditors,  and  for  the  benefit  of 
the  insolvent  laws  of  this  State  in  relation  to  insolvent  debtors. 

An  order  was  rendered  accordingly,  and  after  citations  to  the  parties,  a 
meeting  of  creditors  took  place  on  the  2d  July  following.  The  surrender 
ot  the  insolvent  was  accepted.  The  property  surrendered,  consisting  of 
personal  effects  of  no  great  value,  was  ordered  to  be  sold*  and  the  insol- 
vent was  discharged. 

The  sale  of  the  property  took  place  on  the  21st  July,  after  legal  adver- 
tisements had  been  made. 

Lucy  H.  Duval  and  her  husband,  averring  Mistress  Duval  to  be  a  judg- 
ment creditor  for  92,500,  with  interest  from  March,  1861,  filed  an  opposi- 
tion to  the  proceeding  of  the  insolvent  on  the  10th  of  July. 

This  opposition  alleges  that  the  petitioner  has  not  complied  with  the 
law  in  regard  to  voluntary  surrender  of  property;  that  he  has  not  shown 
by  his  schedule  that  he  has  suffered  any  losses,  or  that  he  is  entitled  to 
the  benefit  of  the  insolvent  law.  That  this  surrender  is  in  fraud  of  the 
lights  of  his  creditors. 

It  is  contended,  on  the  part  of  the  insolvent,  that  the  opponents  had 
legal  notice  of  the  meeting  of  the  creditors,  failed  to  appear,  and  made 
no  opposition  at  the  time;  that  all  the  creditors,  except  the  opponents, 
voted  to  accept  the  surrender,  and  grant  the  discharge  asked  for  by  the 
insolvent;  and  that  the  creditors  who  voted  to  discharge  him,  constituted 
a  majority  in  number  and  amount.  It  is  also  objected,  that  opponent's 
allegation  of  fraud  is  not  specific. 

The  opposition  was  overruled  and  dismissed,  and  the  discharge  of  the 
insolvent  by  the  creditors  sustained. 

Prom  this  judgment  the  opponents  have  appealed. 

It  appears  to  us  from  the  record,  that  there  is  error  in  the  judgment. 
The  sixth  section  of  the  act  of  1855  (Eevised  Statutes,  p.  252)  prescribing 
.  the  requirements  of  the  law  governing  voluntary  surrender  of  property, 
directs  that  "the  debtor  shall  annex  to  his  petition  his  schedule,  that  is 
to  say,  a  summary  statement  of  his  affairs,  and  the  lossess  he  may  have 
experienced."  Section  eighth  of  the  same  act,  requires  the  debtor  to 
swear  that  his  schedule  contains  a  correct  and  faithful  statement  of  all 
the  property  he  possesses,  of  his  active  and  passive  debts,  and  of  the 
losses  he  has  experienced  in  his  affairs. 

His  schedule  presented  in  the  record  does  not  show  that  he  has  com- 
plied with  these  provisions  of  the  law.  The  discharge  by  the  creditors, 
although  they  may  have  constituted  a  majority  as  to  number  of  persons 
and  amount  of  claims,  can  have  no  legal  effect  against  the  creditor 
making  opposition,  unless  predicated  upon  a  strict  compliance  with  the 
indispensable  demands  of  the  insolvent  laws.  The  creditor,  making 
opposition,  has  his  claim  ascertained  by  judgment.  It  is  for  an  amount 
nearly  approximating  the  aggregate  claims  of  the  creditors  who  granted 
the  discharge.  This  judgment  creditor  it  seems  had  issued  execution, 
and  had  the  debtor's  property  under  seizure  at  the  time  he  filed  his 
petition  and  schedule  praying  the  benefit  of  surrender.  No  lien  or  priv- 
ilege is  set  up  by  the  creditor  in  virtue  of  his  judgment;  but  he  insists 
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upon  his  right  to  require  from  the  debtor  a  strict  compliance  with  the 
provisions  of  the  act  we  have  adverted  to. 

A  waiver  of  that  equal  right  on  their  part  by  the  other  creditors,  has 
no  binding  force  upon  the  opposing  creditor. 

It  does  not  appear  that  he  attended  the  meeting  of  the  creditors  after 
being  duly  cited,  but  his  opposition  was  filed  within  ten  days  after  the 
meeting  of  the  creditors.  This  was  clearly  in  time.  G.  G.  Art.  3057, 
3059.  The  meeting  was  closed  the  first  day.  Under  the  circumstances, 
this  seems  to  have  been  unnecessarily  soon;  but  it  did  not  deprive  the 
opponent  of  the  right  which  he  exercised  of  filing  his  opposition  within 
the  delay. 

The  allegation  of  fraud  does  not  appear  to  be  made  with  sufficient  dis- 
tinctness. In  cases  of  this  kind,  this  Gourt  has  frequently  held  that 
charges  of  fraud  must  be  definite  and  specific.    14  A.  516.     16  Li.  348. 

For  the  reasons  stated,  the  opposition  ought  to  be  sustained  on  the 
other  ground  taken  by  the  opponent. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Gourt  be  annulled,  avoided  and  reversed;  that  the  proceedings 
taken  in  relation  to  the  insolvency  in  the  case  be  set  aside;  that  the  oppo- 
nent be  allowed  to  proceed  to  the  execution  of  his  judgment  according 
to  law,  the  syndic  to  pay  costs  of  proceedings  in  both  courts. 


No.  1248.— Smith  Bryan  v.  J.  M.  French. 

Whrre  *  party  leasts  a  lot  of  ground  in  the  city  of  New  Orleans  for  the  purpose  of  erecting  a  ■ 
thereon  to  keep  horses  in.  he  has  the  right  to  remove  temporarily  the  atone  parement  therefrom. 
which  is  found  to  be  injurious  to  the  horses  kept  therein. 

If  a  leasee  sublet  the  premises  leased,  in  violation  of  a  stipulation  in  the  lease,  the  leasar  may  have 
the  lease  dissolved  at  hie  pleasure;  and  when  the  lease  hae  been  dissolved,  the  lows  ia  bound  te 
return  the  promisee  to  the  lessor,  and  restore  the  pavement  in  the  condition  it  was  before 
removal,  under  penalty  of  damages. 

A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thlara\  J. 
il    Buchanan  &  Gilmore,  for  plaintiff  and  appellant.     FHeld  <§  Shaded- 
ford,  for  defendant  and  appellee. 

Hyman,  0.  J.  Plaintiff  leased  to  defendant  for  the  term  of  two  years; 
from  the  1st  November,  1865,  two  lots  and  material  thereon,  at  the  rent 
of  .9120  a  year,  payable  quarterly. 

The  lots  are  in  the  city  of  New  Orleans,  numbered  94  Basin  street,  and 
are  between  Gravier  and  Perdido  streets. 

He  sued  to  have  the  lease  annulled,  because  defendant  had  violated  the 
contract  of  lease,  by  removing  the  stone  pavement  which  covered  a  part 
of  the  lots,  and  because  defendant,  without  his  consent,  had  sublet  the 
premises  to  Isaac  Baker,  in  contravention  of  the  contract  of  lease,  which 
prohibited  defendant  from  subletting  the  property  without  plaintiffs 
consent 

He  averred  that  he  had  in  vain  notified  defendant  to  restore  the  pave- 
ment, and  that  the  injury  and  waste  caused  to  the  lots  by  defendant  in 
removing  the  pavement,  exceeded  9800.  For  the  sum  of  9800,  with 
interest  from  judicial  demand,  he  asked  judgment  against  defendant, 
as  well  as  judgment  annulling  the  lease. 

Defendant,  in  answer,  averred  that  he  had  leased  the  lots  for  the  pur- 
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pose  of  erecting  on  them  a  stable  for  horses;  that  the  paying  stones  were 
unsuitable  for  horses  to  stand  upon;  that  it  became  necessary,  in  order 
to  use  the  lots  for  the  purpose  for  which  they  were  leased,  to  remove 
temporarily  the  paving  stones,  and  that  he  claimed  the  right  to  restore 
the  pavement  at  the  termination  of  the  lease.  He  denied  that  he  had 
sublet  the  lots,  and  asked  for  damages  against  plaintiff  for  slandering 
liia  title. 

The  case  was  tried  by  a  jury,  who  gave  a  verdict  for  defendant,  without 
damages.  The  Judge  rendered  judgment  pursuant  to  the  verdict,  and 
plaintiff  has  appealed. 

The  property  was  leased  by  defendant,  for  the  purpose  of  keeping 
hones  therein,  and  erecting  thereon  a  stable  for  horses,  which  purpose 
was  known  to  plaintiff  when  he  let  the  property. 

The  stones  used  as  a  pavement  and  which  defendant  removed,  were 
round,  and  were  injurious  to  horses  while  standing  on  them.  The  pro- 
perty let  could  not  be  used  for  the  purpose  intended  with  advantage  to 
the  tenant  unless  the  stones  were  removed,  and  we  think  that  he  had  a 
right  to  remove  them.    See  C.  C.  2680,  \  1. 

When  defendant  leased  the  property  no  stable  was  on  it,  but  materials 
for  building  a  stable  were  there  belonging  to  plaintiff.  With  these  mate- 
rials, and  with  some  furnished  by  defendant,  he  (defendant)  built  on  the 
property  let  a  stable,  which  by  the  contract  of  lease  '*  was  to  remain  in 
tact  for  the  benefit  of  plaintiff.'1  This  stable  he  sold  to  Isaac  Baker  for 
the  price  of  91,087  35,  which  Baker  paid.  Defendant  stated  in  the  act 
of  sale  "that  Baker  was  acting  as  his  agent,  and  that  Baker  was  also 
paying  the  sum  of  thirty  dollars  quarterly. 

Baker  could  not  use  the  stable  without  using  the  ground  on  which  it 
stood,  and  it  cannot  be  perceived  why  he  was  to  pay  $30  quarterly  beside 
the  price  of  the  stable,  if  it  was  not  for  the  use  of  the  ground  on  which 
the  stable  stood. 

The  act  of  sale  is  artfully  drawn  to  conceal  as  much  as  possible  the  real 
intention  of  the  parties  thereto,  but  no  other  conclusion  can  be  arrived 
at  from  reading  it,  than  that  defendant  intended  by  it  to  sublet  to  Baker 
a  part  of  the  property  he  leased  from  plaintiff. 

This  subletting,  by  defendant,  was  in  violation  of  the  contract  of  lease 
between  plaintiff  and  defendant,  and  gave  the  right  to  plaintiff  to  have 
the  lease  dissolved. 

This  right  plaintiff  claimed,  and  notified  defendant  in  writing  to  restore 
the  pavement,  which  he  should  have  done.    See  C.  0.  2690. 

His  neglect  to  restore  the  pavement  makes  him  liable  to  plaintiff  for 
its  value.     See  C.  G.  2691. 
There  is  proof  that  the  pavement  was  worth  $800. 
It  is  decreed  that  the  judgment  of  the  District  Court  be  annulled, 
avoided  and  reversed. 

It  is  further  decreed,  that  the  contract  between  plaintiff  and  defendant, 
letting  to  defendant  the  property  described  in  plaintiff's  petition  be 
annulled;  that  defendant  deliver  to  plaintiff  the  premises  under  the  con- 
tract of  lease  instanter,  and  that  defendant  pay  the  costs  of  suit  in  both 
souria. 
It  is  further  decreed,  that  within  ten  days  from  the  day  this  judgment 
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becomes  final,  defendant  restore  the  atone  pavement  on  the  lot  in  t*» 
same  state  that  he  received  it,  or  in  default  thereof,  he,  defendant,  pay- 
plaintiff  the  sum  of  eight  hundred  dollars,  with  five  per  cent,  per  annum 
interest  thereon  from  the  day  of  default 

Rehearing  refused. 

No.  1229.— A-  J.  Fby  v.  Dudmsy  &  Nklson. 

Whan  words  In  a  written  Instrument  may  convey  two  different  meanings,  tbe  one  in  harmony  with, 
and  the  other  antagonistic  to,  the  law.  that  construction  should  always  be  given  to  then  whiea 
will  harmonize  with  the  law. 

The  words  "in  currency  "  in  a  b*ll  of  exchange  means  legal  ourrency. 

Where  a  party  received  for  collection  drafts  on  a  bank  in  New  Orleans,  payable  in  current 
receive  payment  in  any  other  than  legal  onrrenov.  Hie  receiving  paymentin  Ooniedet 
notes,current  at  the  time,  will  not  release  him  from  liability,  because  tbey  were  not  legal  c 


APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
John  McKee,  for  plaintiff  and  appellee.     Bradford,  Lea  <fc  -ffiwudy, 
for  defendants  and  appellants. 

Brief  for  plaintiff  and  appellee.  *  *  *  The  only  question  presented 
for  the  consideration  of  the  Court  in  this  case  is:  Is  the  defence  aet  up, 
that  Confederate  currency  was  the  consideration  given  for  the  obligation 
sued  on  sufficient? 

The  defence  is  not  sufficient,  and  cannot  be  maintained. 

The  letter  of  plaintiff,  addressed  to  the  defendants,  dated  19th  January, 
1862,  in  which  the  two  drafts  or  checks  for  $1,000  and  €500  were  inclosed, 
contain  no  instructions,  and  is  silent  as  to  the  kind  of  money  in  which 
the  drafts  were  to  be  paid;  and  although  offered  in  evidence  by  the  defen- 
dants, it  contains  nothing  which  can,  by  any  possibility,  exonerate  them 
from  liability  to  pay  the  plaintiff  in  current  funds  of  the  United  States. 
The  obligation  remains  unpaid,  except  to  the  extent  of  $130  70,  for 
which  credit  is  given;  and  the  sum  of  $1,362  10  is  still  due,  and  must  be 
paid  in  current  funds. 

The  defendants  allege  that  the  sum  of  8130  70  was  paid  in  Confede- 
rate currency,  and  was  accepted  by  the  plaintiff.  There  is  no  proof  of 
that  fact  in  the  record,  and  rests  solely  on  their  allegation  in  the  answer. 
If  such  were  the  fact  the  Court  would  not  grant  us  any  relief,  nor  do  we 
seek  relief  from  any  part  of  the  contract  which  has  been  executed,  even 
if  that  part  had  been  liquidated  by  a  payment  in  Confederate  currency, 
which  is  not  shown  to  have  been  the  case. 

The  attempt  made  on  the  part  of  the  defendants  to  show  by  the  testi- 
mony of  Mr.  Freret,  that  the  two  drafts  in  question  were  paid  in  Con- 
federate currency,  is  not  admissible  on  the  question  involved  in  the 
obligation  sued  on.  The  plaintiff  has  nothing  to  do  with  the  kind  of 
currency  in  which  the  bank  paid  the  defendants. 

If  the  defendants  took  Confederate  currency,  they  done  so  mt  their 
own  risk  and  on  their  own  responsibility,  and  their  act  cannot  bind  the 
plaintiff.  Besides  their  letter  to  the  plaintiff,  which  is  the  obligation 
sued  on,  acknowledging  the  receipt  of  the  two  drafts,  and  apprising  him 
that  the  sum  of  $1,500  was  placed  to  his  credit,  is  silent  as  to  the  kind 
of  -currency  in  which  the  drafts  were  paid. 

It  is  a  pure,  simple  and  unconditional  obligation,  that  they  held  the 
sum  of  31,500  of  plaintiffs  money,  and  subject  to  his  draft  And  when 
called  on  for  the  amount  of  their  indebtedness  they  refused  payment* 
except  in  the  currency  of  the  so-called  Confederate  States  of  America, 
issued  by  a  government  not  known  to  the  law,  but  formed  in  direct 
violation  of  law,  which  has  never  been  recognized  as  a  legal  currency, 
and  is  worthless  paper. 

The  letter  of  the  defendants,  written  to  the  plaintiff,  was  their  i 
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taryaet,  and  contains  neither  condition  nor  any  restrictive  stipulation,  as 
to  the  kind  of  currency  which  they  had  received  for  the  drafts  and  which 
they  wonld  hold  subject  to  his  order,  and  they  cannot  now  be  permitted 
to  allege  and  prove  anything  which  would  tend  to  modify  their  written 
obligation.  It  is  on  its  face  unconditional,  and  they  are  bound.  There- 
fore, the  bill  of  exception  taken  to  the  admissibility  of  Mr.  Freret's 
testimony  was  well  taken.  Even  if  admissible,  it  has  no  bearing  on  the 
question  involved  in  this  suit;  and  relates  to  matters  which  took  place 
between  the  witness  and  the  defendants;  and  the  plaintiff,  not  having 
been  a  party  to  that  transaction,  and  never,  in  the  most  distant  manner, 
baring  ratified  the  act  of  the  defendants,  he  is  not  bound.  Williams' 
administrator  v.  Boozeman,  et  al.,  18  A.  532. 

The  fact  sought  to  be  established  by  the  testimony  of  Mr.  Freret  is, 
that  as  the  defendants  received  Confederate  currency  for  the  two  drafts, 
that  is  a  sufficient  reason  why  the  defendants  should  not  pay  their  obli- 
gation in  current  funda  The  law  says,  that  "  parol  evidence  is  inadmis- 
sible to  prove  a  modification  of  a  written  agreement,  or  to  establish  a 
bhI  sequent  parol  agreement  inconsistent  with  the  written  one."  Barthel 
t.  Estibene,  5  A.  315. 

In  the  case  of  Qarthwaite,  Wheeler  &  Co.  v.  Wentz,  et  als.  This  was  a 
soitbi ought  to  annul  and  set  aside  satisfaction  of  judgment,  and  the 
reinscription  of  a  mortgage,  on  the  ground  that  the  attorney  had  no 
aotliority  to  receive  payment  in  satisfaction  of  judgment  in  Confederate) 
currency.  The  Court  held,  that  "  the  mode  of  payment  in  treasury 
notes  of  the  Confederate  States  of  America  was  clearly  proven,  and  the 
atto.ney  had  no  right  to  receive  such* papers  in  payment  of  his  clients' 
judgment  without  their  consent."    19  A.  196. 

In  the  case  just  referred  to  the  payment  was  declared  a  nullity,  and 
the  judicial  mortgage  ordered  to  be  rein  scribed,  as  the  attorney  was 
without  the  special  authorization  of  his  clients  to  receive  Confederate 
currency  in  satisfaction  of  the  judgment. 

In  this  case,  if  the  defendants  took  Confederate  ourrency,  without 
special  instruction  from  the  plaintiff  as  to  the  kind  of  ourrency  in  which 
the  drafts  were  to  be  paid,  which  on  their  face  did  not  specify  that  they 
Were  to  be  paid  in  Confederate  currency,  they  assumed  the  responsibility 
in  taking  such,  and  are  bound  to  the  plaintiff  for  current  funds  of  the 
United  States. 

"This  Court  has  often  held  that  it  will  not  lend  its  aid  to  settle  dis- 
putes relating  to  contracts  reprobated  by  law.  It  will  notice  their  illegal- 
ity ex  officio,  and  allow  it  without  any  plea  at  any  stage  of  the  pleadings. 
Partiee  cannot  be  heard  who  ask  relief  from  a  violation  of  law.  The  law 
leaves  them  where  their  conduct  has  placed  them."  Schmidt  v.  Barker, 
17A.26L 

The  defendants,  in  their  defence,  seek  to  relieve  themselves  from 
liability  on  their  obligation  by  showing  that,  because  they  received  Con- 
federate currency  for  the  drafts,  the  plaintiff  necessarily  was  a  party, 
tfiereby  confessing  their  receipt  of  and  circulation  of  this  currency. 
They  cannot  be  heard  in  such  a  demand,  and  relieved  from  their  illegal 
act,  and  the  odium  and  loss  imposed  on  the  plaintiff,  who  is  an  utter 
stranger  to  any  complicity  in  the  receipt  of  Confederate  funds. 

The  obligation  sued  is  on  its  face  unconditional,  and  does  not  show 
that  it  had  Confederate  currency  as  a  basis.  McGuigiu  v.  Oohiglevich, 
1*A.9& 

In  the  case  of  Emerson  v.  Lee,  18  A.  135,  a  case  in  which  the  plaintiff 
was  compelled  by  imprisonment  to  receive  Confederate  notes  in  payment 
of  a  mortgage,  and  this  action  was  brought  to  recover  the  amount  of  the 
mortgage.  The  Court  held,  "  that  in  order  to  recover,  it  was  essential 
for  him  not  only  to  allege  and  prove  that  he  retained  and  tendered  the 
identical  notes  received  by  him,  but  ho  has  failed  to  make  the  necessary 
proof,  which  it  appears  he  might  have  done,  as  the  payment  was  made 
to  or  in  presence  of  his  broker." 
"What  a  party  receives  and  uses  as  money,  whatever  kind  of  paper  it 
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in,  must  be  paid  in  currency.  Confederate  notes  are  not  monies,  within 
the  meaning  of  the  law." 

"  By  receiving  and  using  the  amount  of  the  drafts,  they  became  the 
debtors  to  plaintiff;  they  must  pay  in  ourrenoy,  unless  they  show,  which 
they  have  not  done,  that  plaintiff  ratified  their  aot."  Strauss  v.  Bloom 
&  Co.,  18  A.  48. 

In  the  case  of  Thomas  v.  Thompson  &  Barnes,  decided  on  the  18th 
November,  1867,  and  not  yet  published,  it  was  held  that  the  defendant*, 
having  admitted  the  receipt  of  Confederate  notes  for  the  goods  sold, 
they  are  bound  to  pay  the  claim  of  plaintiff  in  legal  tender  notes. 

In  the  case  at  bar,  the  defendants  admitted  the  receipt  of  Confederate 
notes  for  the  two  drafts,  and  they  are  bound  to  pay  in  United  States 
ourrenoy. 

Wherefore,  we  pray  that  the  judgment  of  the  lower  court  be  affirmed. 

Brief  for  defendants  and  appellants. — On  the  29 tb  of  January,  1862,  the 
plaintiff,  by  letter,  transmitted  to  the  defendants  two  drafts,  one  for 
&  1,000  and  the  other  for  $500,  drawn  on  the  11th  of  the  samo  month  by 
the  Branch  of  the  Planters'  Bank  of  Tennessee,  at  Clarksville,  on  the 
Union  Bank  of  New  Orleans,  with  instructions  to  place  the  same  to  his 
credit    See  letter,  p.  15. 

The  drafts  on  their  face  are  payable  in  currency,  (pp.  14,  15.)  They 
were  actually  paid  in  Confederate  money,  which,  at  that  time,  was  the 
only  currency  paid  by  the  banks  in  New  Orleans.  The  Planters'  Bank, 
by  which  the  drafts  were  drawn,  and  the  Union  Bank,  upon  which  they 
were  drawn,  were  at  that  time  dealing  in  Confederate  money,  and  these 
drafts  represented  that  kind  of  currency. 

The  defendants  collected  these  drafts  in  the  only  currency  in  which 
they  were  collectable,  and  in  which,  according  to  their  terms,  they  were 
payable.  For  it  is  proved,  aud  there  is  no  contradictory  evidence,  that 
the  dealings  in  exchange  between  the  bank  by  which 'the  drafts  were 
drawn,  and  the  bank  upon  which  they  were  drawn,  represented  only 
Confederate  money;  that  "currency  "  meant  Confederate  money,  and 
was  so  understood  by  the  drawer  and  drawee;  and  that  gold  and  silver 
and  bank-notes  did  not,  at  that  time,  circulate  as  currency,  bat  were  sold 
at  a  premium.     See  testimony  of  Freret,  p.  11 ;  Froh.  pp.  13,  14. 

On  the  12th  of  February,  1862,  fourteen  days  after  the  drafts  had 
been  mailed  at  Seguin,  Texas,  the  defendants  advised  the  plaintiff  that 
they  had  collected  the  amount  of  the  drafts  and  placed  it  to  his  credit  is 
he  had  instructed.  This  is  what  the  plaintiff  sues  upon  as  a  note  or 
receipt.    See  letter,  p.  3. 

It  does  not  appear  that  any  demand  was  made  by  the  plaintiff  upon 
the  defendants  ior  the  amount  thus  collected  for  over  three  years. 

Nor  does  it  appear  that  the  defendants  were  aware  of  the  plaintiff's 
intention  to  entrust  them  with  this  collection,  or  that  they  agreed  to 
undertake  it  prior  to  the  reception  of  the  letter  enclosing  the  drafts;  or 
that  they  charged  or  received,  or  were  ever  tendered  the  slightest  coat- 
pensation  for  their  agency  in  this  business.  It  seems,  however,  that 
they  did  gratuitously,  irom  motives  of  kindness,  or  some  other  motive, 
perform  the  mandate  imposed  on  them  by  the  plaintiff,  and  collected  for 
his  account  a  certain  amount  of  currency,  then  known  to  be  precarioai 
and  now  to  be  illegal.  It  seems  the  plaintiff's  game  was  to  induce  tot 
defendants  to  collect  this  precarious  currency  for  his  account,  and  thai 
leave  them  to  keep  it  at  their  risk  during  all  the  chances  of  the  war,  sal 
when  it  has  proved  worthless,  to  demand  the  same  amount  in  the  best 
currency  afloat.  We  submit  that  this  demand  is  as  destitute  of  equity 
as  unfounded  in  law. 

In  their  answer,  the  defendants  denied  generally  the  allegations  of  tbs 
petition,  but  admitted  that  they  received  certain  drafts  for  coUcctioa 
(the  drafts  B  and  C  at  p.  14)  which  upon  their  face  were  payable  in  ear* 
rency;  that  by  the  term  ••currency"  was  meant  "Confederate  moneyT 
that  according  to  the  tenor,  they  did  collect  the  amount  of  said  drafts  is 
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Confederate  money,  placed  it  to  the  credit  of  the  plaintiff,  and  promptly 
advised  him  thereof;  that  they  had  paid  him  $187  92  on  account  in  Confed- 
erate money,  leaving  in  their  hands  a  balance  of  $1,362  10,  always  in  the 
currency  aforesaid,  which  they  have  always  been,  and  are  still  ready  to 
pay,  and  which  they  tendered  and  deposited  to  the  credit  of  the  plaintiff, 
tiee  answer,  p.  5. 

The  amount  in  Confederate  money  is  admitted  to  have  been  on  hand, 
on  deposit  in  the  cash-box  of  the  clerk.    See  Bee.,  p.  13. 

We  submit  that  the  evidence  sustains  the  allegations  of  the  answer, 
and  that  even  if  the  plaintiff  had  an  equitable  claim,  which  we  deny,  he 
cannot  recover;  because  his  demand  is  for  an  amount  of  Confederate 
money  collected  for  his  account,  in  pursuance  of  his  mandate.  It  was  a 
mandate  to  collect  Confederate  money,  and  no  other  kind  of  money 
could  have  been  collected. 

We  do  not  deem  it  necessary  to  cite  authorities  to  show  that  such  a, 
cause  of  action  cannot  be  maintained. 

Nor  can  it  avaii  the  plaintiff  to  pretend  that  he  was  ignorant  that  the 
term  "  currency "  in  the  drafts  meant  Confederate  money.  He  was 
bound  to  understand  the  import  of  the  terms  and  the  usages  in  vogue  in 
his  own  business;  and  even  if  he  was  ignorant,  the  tenor  of  the  drafts 
remained  the  same,  and  could  only  be  collected  in  Confederate  money, 
and  no  action  can  be  maintained  for  such  a  cause. 

We  pray  that  the  judgment  be  reversed,  and  for  judgment  in  favor  of 
defendants. 

Ilslet,  J.  On  the  29th  January,  1862,  the  plaintiff,  by  letter,  trans- 
mitted to  the  defendants  two  drafts;  one  for  one  thousand  dollars  and 
the  other  for  five  hundred  dollars,  both  drawn  on  the  14th  of  the  same 
month  by  the  Branch  of  the  Planters'  Bank  of  Tennessee,  at  Clarkesville, 
on  the  Union  Bank  of  New  Orleans,  with  instructions  to  place  them  to 
Ms  credit.     Those  drafts,  upon  their  face,  are  payable  "  in  currency." 

On  the  12th  February,  1862,  the  defendants  addressed  and  forwarded 
to  the  plaintiff  the  following  letter: 

44  A.  J.  Fbt,  Esq.,  Seguin  Texas. 

Dear  Sir— Your  favor  of  the  29th  ult.  is  received,  enclosing  two  checks 
Planters'  Bank  of  Tennessee,  on  Union  Bank  of  Louisiana;  one  for  one 
thousand  dollars  and  one  for  five  hundred  dollars,  making  fifteen  hundred 
dollars,  which  we  have  placed  to  your  credit,  etc." 

It  is  to  recover  the  amount  of  these  drafts,  standing  with  the  defen* 
danfe  to  the  credit  of  the  plaintiff,  that  the  present  suit  is  brought. 

It  is  proved  that  the  collection  of  these  bills  was  made  by  the  defen* 
dants  in  the  treasury  notes  of  the  then  so-called  Confederate  States; 
and  these  identical  notes  they  have  always  retained,  and  they  tender  them 
to  the  plaintiff  as  the  proceeds  of  the  bills. 

The  plaintiff  demands  legal  currency. 

The  result  of  the  present  controversy  depends  upon  the  construction 
Id  be  placed  on  the  words  44  in  currency  "  used  in  the  bills,  for  if  the 
defendants'  are  correct  in  their  interpretation  of  the  words,  the  plaintiff 
would  have  no  standing  in  court. 

When  words  in  instruments  may  convey  two  different  meanings,  the 
one  in  harmony  with,  and  the  other  antagonistic  to  the  law,  the  former 
ihould  always,  upon  principle,  be  adopted;  because,  in  that  sense  legal 
affect  can  be  given  to  the  instrument,  whilst  the  other  would  render  it 
tngatory.    0.  C.  194& 
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The  words  in  currency  in  the  bills  which  the  defendants  undertook,  to 
collect  for  the  plaintiff,  means  current  money,  in  the  legal  sense.  II  the 
parties  intended  to  attach  a  different  meaning  to  them,  the  instruments 
themselves  should  show  it,  which  they  do  not. 

It  was  so  ruled,  and  correctly,  in  Dug  an  v.  OinpbeU,  1  Hammond*  Ohio 
Rep.,  p.  115.  The  defendants  were  not  authorized  to  receive  in  payment 
of  the  drafts  anything  bnt  legal  currency. 

They  accepted  the  mandate,  and  although  it  was  gratuitous  they  an 
nevertheless  responsible,  under  the  facts  of  this  case,  for  their  fault  ia 
neglect  0.0.2971,2972,2  2.  4  La.  28.  11  La.  8L  Imbodea  r.Biea- 
ardson,  15  A.  534. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  Distriot  Court  be  affirmed,  with  costs. 

No.  1360.— J.  S.  &  E.  A.  Abott  0.  Frahx  Bonos.— JT.  C.  Whxffi*  . 

appellant. 

Proof  of  notiot  of  dishonor  it  indtsponsablo  to  bold  tfao  endarwr  on  a  bill  of  oxobAiig*  or  ynimii 
17  not*. 

APPEAL  from  the  Third  Distriot  CourVof  New  Orleans,  FeUoxecs,  J. 
John  McKee  and  E.  C.  Mix,  for  appellees.     Glarfa  &  Bayne^  for  J. 
0.  Whipple,  appellant. 

Labauve,  J.  This  appeal  is  taken  by  J.  C.  Whipple  from  a  judgment 
by  default  rendered  and  made  final  against  him  as  endorser  on  two 
promissory  notes. 

The  certificate  of  the  clerk  is  full  and  complete,  showing  that  the  tran- 
script contains  "  all  the  proceedings  had,  evidence  adduced  and  docu- 
ments filed  against  J.  G.  Whipple  in  this  case." 

Such  a  certificate  puts  us  in  possession  of  all  the  matters  argued  or 
contested  below,  and  enables  us  to  examine  whether  or  not  the  Court 
was  authorized  by  proof  to  give  judgment  against  the  appellant  si 
endorser.    0.  P.  Arts.  895,  896. 

We  have  looked  in  vain  in  the  record,  for  proof  of  notice,  or  some- 
thing equivalent,  to  the  appellant  as  endorser,  so  as  to  make  him  liable 
as  such;  and,  under  the  certificate  of  the  olerk,  we  cannot  presume  that 
any  suoh  proof  was  offered.  8  L.  552;  7  B.  451;  11  R.  213;  9  A.  235.  B 
seems,  on  the  contrary,  that  there  was  no  evidence  of  that  kind,  from  the 
following  entry  in  the  record,  and  this  is  all: 

44  Testimony  as  against  J.  (J.  Whipple.  Counsel  for  plaintiffs,  often 
in  evidence,  two  notes  of  $1,000  each." 

This  evidence  was  taken,  and  the  judgment  rendered,  on  motion  of 
plaintiffs'  counsel,  on  the  same  day,  9th  November,  1866. 

It  is  therefore  ordered  and  decreed  that  the  judgment  rendered  against 
J.  C.  Wipple,  the  appellant,  be  annulled  and  reversed,  and  it  is  further 
adjudged  and  decreed  that  judgment  be  rendered  in  favor  of  X  C 
Whipple  and  against  the  plaintiffs  as  in  case  of  nonsuit.  The  appellees 
to  pay  the  costs  of  this  appeal  and  those  below,  so  far  as  concerns  the 
said  appellant 
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Pottee  Jury  v.  Cochran, 

No.  1500.— Parish  ov  Oblbans,  (Bight  Bank,)  o.  A.  F.  Cochban. 

Ttolawavthoritinf  the  imposition  of  *  license  tax,  on  professions,  trades,  occupations  and  callings,' 

is  omatitatloaasl . 
An  ordinance  of  the  Polio©  Jury  lerying  a  tax  on  trades,  professions,  etc,,  must  be  uniform. 
AnordlnAne*  Importing  a  license- on  all  persons  in  the  Parish  keeping  a  powder-magazine  with  more 

than  filly  pounds  therin,  is  not  uniform,  because  otheis,  keeping  a  lass  Quantity,  majr  follow  the) 

same  occupation  without  obtaining  a  hoense,  or  paying  the  taxes. 

APPEAL  from  the  Third  Justice's  Court,  Parish  of  Orleans,  Oollens,  J. 
T.  P.  Sherburne,  Parish  Attorney,  for  Police  Jury  Parish  of  Orleans, 
Bight  Bank,  appellees.     0.  E.  Reynesy  for  defendant  and  appellant. 

HxftCAN,  G.  J.  On  the  29th  December,  1866,  the  Police  Jury  of  the 
Parish  of  Orleans,  on  the  right  bank  of  the  river  Mississippi,  passed  an 
ordinance  styled  "An  ordinance  to  establish  a  uniform  rate  of  taxes  and 
licenses,  on  trades,  professions,  callings,  and  other  business,  and  on 
hacks,  drays,  and  other  vehicles,  for  the  year  1867,  Parish  of  Orleans, 
Bight  Bank." 

The  ordinance  declares  "  that  from  and  after  the  1st  day  of  January, 
1867,  taxes  and  licenses  for  professions,  trades,  callings,  and  other 
business  throughput  that  portion  of  the  Parish  falling  under  the 
jurisdiction  of  the  Jury,  shall  be  defined,  assessed  and  collected  at  the 
rates  and  sums  specially  set  forth  in  the  following  sections: 

The  14th  section  of  the  ordinance  imposes  a  tax  of  3400,  payable 
quarterly  and  in  advance,  on  every  powder-magazine  or  place  where 
powder  is  kept  in  quantity  more  than  fifty  pounds. 

The  26th  section  of  the  ordinance  declares  that  for  "  all  the  above 
taxes,  commonly  known  as  licenses,  laid  by  the  Jury  as  aforesaid  and  which 
are  made  payable  quarterly  and  in  advanoe,  the  first  quarter  shall  be  due 
and  payable  from  the  1st  of  January,  1867;  the  second  quarter  shall  be 
due  and  payable  from  the  1st  of  April;  the  third  quarter  shall  be  due 
and  payable  from  the  1st  of  July;  the  fourth  quarter  shall  be  due  and 
payable  from  the  1st  October." 

The  Police  Jury  brought  suit  against  A.  F.  Cochran,  a  keeper  of  a 
powder-magazine  in  the  parish  of  Orleans,  on  the  right  bank  of  the 
Mississppi  river,  to  recover  from  him  that  part  of  the  tax,  imposed  on  him 
by  the  14th  section,  which  became  due  in  April,  1867,  according  to  the 
requirements  of  the  26th  section.  The  Justice  of  the  Peace  before 
whom  the  suit  was  brought,  rendered  judgment  against  Cochran,  and  he 
has  appealed. 

Cochran  in  answer  to  the  suit  denied  that  the  tax  was  constitutional. 

The  tax  imposed  by  the  ordinance  is  on  the  occupation  and  calling 
of  Cochran,  and  not  on  his  property. 

It  is  not  unconstitutional  to  impose  a  tax  on  occupations  and  callings. 
The  Constitution  does  not  prohibit  such  tax,  but  it  requires  that  tax- 
ation shall  be  equal  and  uniform. 

There  cannot  be  uniformity  of  taxation  on  callings  where  a  tax  is 
imposed  on  some  persons  for  pursuing  a  certain  calling,  while  others  are 
exempted  from  the  tax  who  pursue  the  same  calling. 

THe  Jury,  by  its  ordinance,  has  imposed  a  tax  on  every  person  whose 
calling  is  the  keeping  of  a  powder-magazine,  and  who  keeps  in  the 
magazine  more  than  fifty  pounds  of  powder,  while  every  person  who 
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pursues  the  same  calling,  but  keeps  a  less  quantity,  is  exempted  from 
taxation  on  his  calling. 

The.  tax  imposed  on  defendant  is  unconstitutional. 

It  is  decreed  that  the  judgment  of  the  Justice  of  the  Peace  be  annulled 
and  reversed.  It  is  further  decreed  that  there  be  judgment  in  favor  of 
defendant,  with  costs  in  both  courts. 


j  4?  ^J       NO.  1828.— J.  U.  LAVIIiLEBEUVBE  &  J.  A.  Merle  D'aubighb  v.  Hxm  or 
Adam  Fredkbic  &  Habds  Louisb  Cossb,  Tutrix  and  widow 
in  community. 

A  party,  having  a  mortgage  Importing  a  confession  of  judgment,  may  proceed  via  exeetftfm,  altaoegn 

the  mortgagor  may  have  died  subsequently,  and  bis  sueceesion  have  been  accepted  with  benefit  of 

Inventory. 
The  act  of  1865  exempting  property  from  seizure  and  sale,  does  not  apply  to  property  mortgaged 

before  the  passage  of  the  act. 
Where  a  mortgage  was  executed  on  land  and  slaves,  while  the  relation  ef  slavery  was  recognised  by 

law,  the  subsequent  abolition  of  slavery  and  the  destruction  of  property  in  slaves  did  not 

annul  the  mortgage;  it  is  still  in  force  on  the  land. 

APPEAL  from  the  District  Court,  Parish  of  Placquemines,  Cazabat,  J. 
Alfred  Grima,  for  plaintiffs  and  appellants.    K  27.  McCaieb  and 
T.  W.  CollenSy  and  J.  Foullwnze,  for  appellees. 

Tauafebro,  J.  The  succession  of  Adam  Frederic,  opened  in  the 
parish  of  Placquemines  in  April,  1866.  Soon  after,  the  plaintiffs  and 
appellants,  mortgage  creditors  of  the  deceased  for  the  sum  of  $32,000, 
with  interest,  obtained  an  order  of  seizure  and  sale  against  the  mortgaged 
property,  a  plantation  situated  in  that  parish,  together  with  the  appurte- 
nances, cattle,  etc.,  belonging  to  the  community  which  had  existed 
between  Mistress  Frederic  and  her  husband. 

The  legal  notices  were  served  on  Mrs.  Frederio  in  her  capacity  of 
tutrix  and  widow  in  community,  and,  also,  on  all  the  heirs  of  age.  The 
notice  for  appointment  of  appraisers  was  served  upon  her  as  administra- 
trix, she  having  in  the  interim  assumed  that  office. 

The  property  was  advertised  for  sale  early  in  June;  the  sale  to  take 
place  on  the  7th  July  ensuing. 

On  the  20th  June,  Mrs.  Frederio  filed  two  oppositions  to  the  sale;  one 
in  her  individual  name  &b  surviving  widow,  the  other  in  her  capacity  of 
administratrix.  In  the  first-named  opposition  she  alleges  herself  to  be  in 
indigent  circumstances,  prays  for  a  partition  in  kind,  and  claims  and 
designates  to  be  reserved  to  her  for  a  homestead,  four  certain  arpents  of 
land  fronting  on  the  Mississippi,  with  the  depth  of  forty  arpents,  and  that 
the  sale,  if  made  as  advertised,  be  declared  nnll  and  void. 

The  other  opposition  was  made  in  character  of  administratrix.  She 
therein  alleges  that  at  the  time  of  the  seizure  and  advertisements,  the 
succession  was  not  represented,  and  that  no  legal  notices  or  other  process 
or  proceedings  could  be  had  contradictorily  with  the  said  succession,  is 
order  to  legally  effect  a  judicial  sale;  that  the  heirs  are  only  beneficiary 
heirs,  and  could  not  stand  in  judgment;  alleges  the  insolvency  of  the 
succession;  that  there  are  privileged  debts  to  the  amount  of  $2,164, 
which  are  to  be  paid  out  of  the  proceeds  of  the  property  seized;  that  the 
succession  having  been  accepted,  with  benefit  of  inventory  for  the  two 
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minors,  executory  process  oould  not  legally  issue,  and  that  the  mortgage 
creditors  could  only  be  paid  in  due  course  of  administration.  She  prays, 
finally  that  the  sale  be  enjoined,  or  if  maintained,  that  the  proceeds  be 
paid  over  to  her  for  distribution. 

Upon  these  issues  the  parties  went  to  trial  in  the  court  below.  Judg- 
ment was  rendered,  declaring  the  proceedings  taken  by  the  mortgage 
creditors  to  be  valid,  allowing  to  the  widow  one  thousand  dollars,  under 
the  Homestead  Act  of  1852,  and  admitting  all  the  privileged  claims  set 
out  in  the  opposition  of  the  administration,  amounting  to  $2,164,  the 
whole  to  be  paid  with  privilege  and  preference  out  of  the  proceeds  of 
the  sale  of  the  property.  The  plaintiffs  appeal;  and  the  widow  joins  in 
the  appeaL 

It  is  settled  by  frequent  decisions  of  this  court,  that  a  party,  having  a 
mortgage  importing  a  confession  of  judgment,  may  proceed  via  executiva, 
although  the  mortgagor  may  havo  died  subsequently,  and  his  succession 
have  been  accepted  with  benefit  of  inventory.  1  An.  205;  2  An.  145,  209, 
509;  12  An.  551. 

All  the  proceedings  in  relation  to  the  seizure  seem  to  have  been 
regular.  The  widow  cannot  avail  herself  of  the  provisions  of  the  liberal 
act  of  the  Legislature,  passed  in  December,  1865.  The  obligations  sued 
upon  where  contracted  before  the  enactment  of  that  law.  She  is  entitled 
to  the  benefit  of  the  Homestead  law  of  1852,  which  was  in  force  prior  to 
execution  of  the  original  notes  by  the  decedent.  The  counsel  of  the 
administratrix  argues  in  his  brief,  that  the  mortgage  when  executed 
comprised  slaves  as  well  as  land,  and  that  the  mortgage,  being  indivisi- 
ble, was  vitiated  throughout,  and  rendered  null  and  void.  We  think  the 
position  untenable. 

At  the  time  the  mortgage  was  executed,  contracts  of  that  kind  were 
tolerated  by  the  then  existing  laws.  When  slaves  ceased  to  be  regarded 
as  property,  the  security  afforded  previously  by  the  mortgage  on  both 
land  and  slaves,  underwent  a  reduction  by  resting  only  upon  the  land. 
The  question  raised  in  argument  is  not  presented  in  the  pleadings. 

The  plea  of  prescription,  we  think  not  available.  The  renewal  of  the 
obligations  acts  as  a  bar  to  prescription. 

In  regard  to  the  question  of  privileges,  we  think  the  opposition 
should  be  sustained,  as  to  the  items  $96,  wages  of  cook;  $240,  wages  of 
nurses,  and  $400,  bill  of  groceries.  These  several  accounts  were  paid  by 
several  of  the  relatives  of  the  mortgagor  a  short  time  before  his  decease. 
No  subrogation  took  place,  and  the  obligations,  being  extinguished  at 
the  opening  of  the  succession,  cannot  be  considered  as  debts  against  it 
The  item  $300,  "  salary  of  teacher  of  the  minors,"  does  not  oome  within 
the  provisions  of  article  8179  of  the  Civil  Code,  and  should  have  been 
rejected. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  amended,  so  as  to  reduce  the  amount  thereby 
awarded  for  privileged  debt  to  the  sum  of  eleven  hundred  and  twenty, 
eight  dollars;  and  it  is  ordered  that  as  herein  amended,  the  said 
judgment  be  affirmed;  the  costs  in  both  courts  to  be  borne  by  the 
succession. 

Behearing  refused. 


ST*        SUPBBME  OOUBT  OP  LOUISIANA, 

Mithoft  *,  Weia*. 

No.  G07.— William  Mithofp  t>.  L.  Weiss. 

Dtnsajea  trill  be  allowed**  for  friroton*  appeal,  where  the  rtecnrd  discloees  th*  feet  tfaa4U»  aype* 
was  taken  safely  for,  delaj. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Leaumoni,  J.. 
Roselius  <£  Philips,   for  plaintiff  and  appellee*     £   &j*i6nqb  for 
defendent^nd  appellant. 

Hsmajt,  €.  J,  Defendant  has  taken  a  suspensive  appeal  from  a  final 
judgment  rendered  against  Mm.  after  judgment  by  default,  for  the  sum 
of  $$88,  with  five  per  cent  interest  thereon;  from  15th  Jane,  1361,  ft  60 
cost  of  protest  and  costs  of  suit 

The  action  of  plaintiff  is  brought  on  a  note  of  hand,  made  by  defen- 
dant for  $388,  payable  15th  June.  1861,  to  order  of  plaintiff:  At  its 
maturity  it  was  protested  for  non-payment. 

There  appears  to  hare  been  no  motive  for  taking  the  appeal,  bat  Uy 
delay  payment. 

.-  Plaintiff  has  asked,  in  his  anBwer  to  the  appeal,  that  the  judgment  he 
affirmed,  with  damages,  for  the  frivolous  appeal. 

It  is. decreed  that  the  judgment  appealed  from  be  affirmed,  and  that 
plaintiff  recover  of  defendant  twenty-five  dollars  as  damages,  defendant 
to  pay  costs  of  appeal 


No.  1520.— Succession  op  Mrs.  Louisa  Rohlfing,  deceased. — On  Oppo- 
sition to  the  Account  of  the  Administrator  and  Tutor  of  the  Minors. 

Where  a  particular  item  in  a  tutor's  account  and  tableau  U  not  sustained  by  evidence  in  the  miwd. 
the  judgment  homologating  the  tableau  will  be  annulled^  so  far  as  that  item  is  concerned,  and 
the  case  will  be  remanded  to  enable  the  parties  to  introduoe  ihe  proofs. 

APPEAL  from  the  District  Court,  Parish  of  Jefferson,  Gaeabat,  J. 
JV.  Commandeur,  for  appellant.  D.  0.  Labatt,  for  appellee. 
-  TAUAFKrtno,  J.  Rohlfing,  in  1856,  upon  the  decease  of  his  wife,  Louisa, 
who  had  been  previously  married  to  Ghreiner,  became  administrator  of 
her  estate  and  tutor  to  her  three  surviving  children,  all' of  whom  weie 
then  minora.  One  of  these  minors  was  the  issue  of  her  last  marriage, 
the  other  two  of  her  first  marriage. 

In  April,  1867,  Charles  and  Louisa,  the  minors  Greiner,  the  former 
having  attained  the  age  of  majority,  and  the  latter  being  emancipated  by 
judicial  proceedings,  took  legal  measures  against  their  former  tutor  le 
require  from  him  an  account  of  their  tutorship  and  of  his  administration 
0t  the  estate,  which  being  rendered  under  an  order  of  court  were  strenu- 
ously opposed  throughout. 

After  undergoing  many  alterations  in  the  court  a  qua,  the  accounts 
toere  homologated  by  a  judgment  of  the  court,  and  from  that  judgment 
ihe  administrator  and  tutor  appealed. 

The  only  question  it  seems  presented  to  this  Court  is,  as  to  the  charge 
of  the  tutor  against  Louisa,  (one  of  his  wards)  of  81,440  for  boarding 
and  education  for  eight  years.  This  item  was  reduced  to  seven  handled 
end  twenty  dollars  by  the  judgment  of  the  court  below. 

It  appears  from  the  record,  that  in  regard  to  most  of  the  items  of  the 
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administrator's  account,  a  kind  of  agreement  was  entered  into  by  the 
counsel  of  the  parties,  and  signed  by  them,  specifying  such  as  were  to  be 
stricken  oat,  reduced  in  amount  or  admitted  as  charged.  In  this  list  is 
the  charge  of  91,440  for  board  and  education  of  Louisa  Greiner,  reduced 
to  half  the  amount.  In  relation  to  this  item,  neither  party  seems  satis- 
fied with  the  adjustment  made  of  it. 

Seeing  no  regular  account  of  the  tutorship  of  these  minors,  and  no 
vouchers  or  evidence  of  any  kind  supporting  the  account  presented,  we 
are  indnoed  to  think  that  equity  requires  that  the  case  should  be  re* 
opened  in  the  court  below,  in  order  that  the  parties  may  adduce  their 
proofs,  and  a  full  investigation  of  their  rights  be  made. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  that  part  of  the 
judgment  of  the  District  Court,  which  decrees  the  sum  of  9720  in  favor 
of  the  tutor  against  his  ward,  Louisa  Greiner,  be  annulled,  avoided  and 
reversed;  that  in  all  other  respects  the  judgment  be  confirmed. 

It  is  further  ordered  and  decreed  that  the  case  be  remanded,  in  order 
fbat  the  settlement  of  the  affairs  of  the  tutorship  of  the  minor,  Louisa 
Greiner,  be  strictly  made  according  to  law. 

It  is  further  ordered,  that  the  appellant  pay  the  costs  of  this  appeal* 


No.  1358. — Geoboe  Mebz  v.  Joseph  Kaiser  and  J.  Madison  Wells, 

Where  s>  party  hM  his  domical  la  one  town  or  city  ud  hit  office  in  another,  notioe  of  protest  may  be 

served  on  him  at  either. 
The  holder  of  a  promissory  note,  endorsed  by  himself,  is  not  bonnd  to  show  a  transferor  the  note  back 

to  him. 

APPEAL  from  the  District  Court,  Parish  of  Jefferson,  Cazabat,  J. 
A.  Derbes  and  J.  M.  Dirrhammer,  for  plaintiff  and  appellee.     W, 
Boer,  for  Kaiser.     JR.  Presion  and  D.  C.  I*abaU%  for  Wells. 

Tajjatbkbo,  J.  The  plaintiff  snes  on  a  promissory  note,  drawn  paya- 
ble to  the  order  of  J.  J.  McKever  by  Kaiser,  and  endorsed  by  the  payee, 
and  also  by  J.  M.  Wells  and  the  plaintiff  himself. 

The  note  is  for  $3,000,  dated  December  26th,  1865,  and  payable  thirty 
days  after  date.  It  was  duly  protested  at  maturity  for  non-payment,  and 
notices  served  upon  the  endorsers. 

The  defence  is,  want  of  proper  notice  of  protest,  and  a  denial  of  the 
right  of  plaintiff  to  sue,  as  his  endorsement  upon  the  note  shows  that  he 
had  transferred  it 

*  The  plaintiff  had  judgment  in  the  court  below,  and  the  defendant, 
Wells,  appealed. 

We  think  there  was  no  error  in  the  judgment  appealed  from. 

It  is  well  settled  that  the  holder  of  a  negotiable  note  or  bill,  even  at 
the  trial,  may  strike  out  any  endorsements  which  are  not  stated  in  the 
declaration.  Bayley  on  Bills,  p.  106.  12  L.  98.  16  L.  217.  9  R.  155. 
5  A.  120. 

The  plaintiff's  action  is  only  against  the  drawer,  and  the  defendant, 
Wells,  as  endorser.    The  plaintiff,  under  the  authorities  cited,  was  not 
bound  to  show  a  transfer  of  the  note  back  to  him, 
48 
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The  notice  to  the  defendant,  Wells,  as  endorser,  was  properly  served 
at  his  public  office,  by  delivery  to  his  private  secretary. 
.  It  was  not  necessary  to  serve  it  at  his  domiciL    Story  on  Promissory 
Notes,  sec.  312;  Story  on  Bills,  sec.  297.    14  L.  494.     15  L.  51, 113, 115. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  the  defendant  and  appellant  paying  cost* 
of  this  appeal. 

No.  1599.— The  State  op  Louisiana  t>.  Gbobge  M.  Dole  and  R.  J.  Ball, 

Mitt!  *»  solido. 

SO    878 

11 1    60S  The  impedimenta  contemplated  by  Art  1116  of  the  Civil  Code,  are  thote  that  would  render  the  nor 

*lu  A*8  riage annuity. 

Failure  to  obtain  the  consent  of  the  parent  to  the  marriage  of  a  minor  U  only  good  cause  to  disinherit 

the  minor.    C.  C.  114. 
The  bond  givon,  conditioned  that  no  legal  impediment  exists  to  the  marriage  will  not  be  forfeited, 
because  one  of  the  parties,  a  minor,  failed  to  obtain  the  consent  of  the  parent. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
B.  L.  Lynch,  Attorney  General,  for  State,  appellant  Ro$eHus  £ 
PhiHp*,  for  appellees. 

Labauve,  J.  The  State  of  Louisiana  claims  of  the  defendants  in  sotido 
the  sum  of  $1,000,  as  a  forfeiture  of  a  bond  of  the  following  tenor: 

"  Be  it  remembered  that  George  M.  Dole,  as  principal,  and  R  J.  Ball, 
as  surety,  acknowledge  themselves  indebted  unto  the  State  of  Louisiana 
in  the  sum  of  one  thousand  dollars. 

"Whereas,  the  above  bounded  George  M.  Dole  has  applied  to  the 
undersigned,  Third  Justice  of  the  Peace  for  the  parish  of  Orleans,  and 
has  obtained  from  him  a  license  to  marry  Miss  A.  Petrie. 

"Now,  the  condition  of  the  above  bond  is  such,  that  in  case  within 
two  years  from  this  date  it  should  appear  that  there  existed  any  legal 
impediment  to  said  marriage,  then,  and  in  that  case  the  above  obligation 
shall  be  null  and  void,  or  else  it  shall  remain  in  full  force  and  virtue. 

"  Signed  at  New  Orleans,  8th  November,  1866,  by  the  parties  and  the 
Justice  of  the  Peace." 

The  defendants  pleaded  the  general  issue. 

The  oourt  below  gave  judgment  for  the  defendants. 

The  alleged  forfeiture  of  the  bond  is  stated  in  the  petition,  to  consist 
in  this: 

"  That  at  the  time  of  the  execution  of  said  bond,  there  did  exist  a 
legal  impediment  to  said  marriage,  to- wit:  the  minority  of  Miss  A.  Petrie, 
said  marriage  being  contracted  without  the  consent  of  the  only  surviving 
parent  of  said  minor." 

We  are  of  opinion  that  the  impedimenta  contemplated  by  Art.  105  of 
the  Civil  Code,  under  which  this  bond  was  given,  are  those  that  would 
cause  the  nullity  of  the  marriage. 

The  want  of  consent  of  a  parent,  to  a  minor  child  to  marry,  has  not 
that  effect;  it  is  only  a  good  cause  to  disinherit  the  child.    C.  C.  Art  114 

Judgment  affirmed. 
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Whet*  evidence  has  been  adsaUtod.  without  ebjeotion  in  the  lover  oourt,  the  Supreme  Oowt  will 
eOneieVr  it,  though  it  might  lure  been  excluded  on  legal  ground*. 

Where  a  merchant  in  New  Orleans  purchased  a  lot  of  ootton,  at  a  fixed  price,  which  was  in  a  ware- 
boose  in  Texas,  and  took  the  receipt  of  the  warehouse  tor  the  number  of  bales  purchased,  alt  too 
risk  falls  on  the  purchaser  from  that  moment,  and  the  vendor  is  not  responsible  for  the  loaf  of 
the  cotton  from  the  dato  at  which  the  purchaser  oame  in  possession  of  the  warehouse  reoeipta. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
Lalsheimer  <§  Buck,  for  plaintiffs  and  appellees.     Phillips  &  Levy, 
for  defendants  and  appellants. 

Howell,  J.  The  plaintiffs,  residents  of  Texas,  in  1862,  transferred  to 
the  defendants,  merchants  in  New  Orleans,  several  warehouse  receipts 
for  twenty-one  bales  of  cotton,  with  the  marks  and  weights  of  the  bales, 
and  stored  in  a  warehouse  in  Jefferson,  Texas,  weighing  10,780  lbs.,  and 
amounting  at  10  cents  to  $1,078,  in  settlement  of  a  note  of  theirs  held  by 
the  defendants,  which,  on  receipt  of  said  warehouse  receipts,  they 
requested  to  be  sent  to  them.  On  the  7th  March,  1862,  the  defendants 
acknowledged  the  letter  containing  said  "  reeeipts  for  twenty-one  bales 
of  cotton,  in  payment  of  your  account  with  us;"  and  on  26th  same  month, 
wrote:  "  We  enclose  your  note  due  of  $908  16,  settled  by  cotton  depos- 
ited at  J.  &  J.  G.  Murphy's  warehouse,  on  storage  for  our  account."  On 
the  4th  of  April  following,  they  again  wrote,  enclosing  a  statement  of 
plaintiffs  account  with  them,  showing  an  error  in  favor  of  the  latter  of 
$337  64,  which  they  said  was  only  discovered  on  balancing  the  account 
on  the  1st  of  April,  informing  plaintiffs  that  they  only  wanted  as  much 
cotton  as  would  cover  the  amount  due  them,  as  they  could  buy  for  less 
than  ten  cents  in  New  Orleans,  and  proposing  to  buy  the  balance  of  cot- 
ton overpaid  to  them  in  error  at  1%  cents,  and  authorizing  plaintiffs  to 
draw  on  them  for  the  difference,  if  the  proposition  is  accepted;  saying, 
that  about  15  bales  would  cover  their  claim,  but  retaining  the  warehouse 
receipts. 

To  this  letter  no  reply  was  received;  but  on  the  28th  Maroh,  a  few  days 
prior  to  its  date,  the  plaintiffs  wrote  to  defendants,  informing  them  of  a 
mistake  of  $340  57  overpaid,  "  which,"  they  say,  "you  will  please  settle 
Messrs.  Kaiser  k  Joseph's  note  for  us  and  credit  us  with  the  balance, 
and  when  one  of  us  will  be  down  we  will  settle  with  you." 

This  letter,  we  presume,  from  the  tenor  of  defendant's  letter  of  4th 
of  April,  was  received  before  the  latter  was  written.  No  further  commu- 
nication passed  until  June,  1865,  when  defendants  sent  an  agent  with 
said  receipts,  and  an  order  for  the  twenty-one  bales  "  belonging  "  to  them. 
as  per  receipts.  When  this  agent  arrived  at  Jefferson,  Texas,  he  was 
informed  by  the  warehouse  keepers,  that  thirteen  bales  of  said  cotton 
had  been  impressed  by  the  so-called  Confederate  Government,  leaving 
eight  bales,  two  of  which  were  claimed  by  the  said  Murphys  for  storage. 
He  paid  all  the  charges,  and  shipped  the  eight  bales  to  defendants, 
retaining  the  receipts  for  the  13  bales.  Some  days  after,  he  met  at  said 
warehouse  one  of  the  plaintiffs,  who  set  up  no  claim  to  any  of  the  cotton, 
but  congratulated  him  (the  agent)  on  having  been  able  to  save  six  bales 
for  defendants. 

At  a  subsequent  interview  the  said  plaintiff  informed  the  agent  that  a 
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mistake  had  occurred  in  the  settlement  with  defendants,  and  asked  the 
agent  to  pay  the  difference  in  money  to  rectify  the  mistake,  which  wis 
declined,  as  the  agent  was  unauthorized,  and  said  plaintiff  was  referred 
to  defendants,  who  were  perfectly  able  to  pay.  The  eight  bales  of  cotton 
were  shipped  by  the  defendants  to  Liverpool,  and  sold. 

Upon  this  state  of  facts  the  lower  court  gave  judgment  in  favor  o! 
plaintiffs  for  one  thousand  Ave  hundred  and  fifty  dollars  and  twenty-foe 
cento,  with  interest  from  judicial  demand,  as  the  value  of  six  bales  claifad 
by  them,  as  not  having  been  sold  to  defendants,  and  allowed  the  latter 
three  hundred  and  eighty-six  dollars  and  thirty-two  cento,  on  their  reeon- 
yenfcional  demand,  for  charges,  etc,  on  the  cotton;  from  which  judgment 
the  defendants  have  appealed. 

They  oontend  that  in  the  form  of  action  adopted  by  plaintiffs,  the  lat- 
ter can  recover  nothing.  As  the  evidence  is  admitted  without  legal 
objection,  we  can  determine  the  rights  of  the  parties. 

We  think  it  clear  from  all  the  facts,  that  the  twenty-one  bales  of  cotton 
were  at  the  risk  of  the  defendants,  and  that  all  that  the  plaintiffs  tie 
entitled  ft>  recover  from  the  defendants  is  the  excess  over  the  amount  of 
the  indebtedness  of  the  former  to  the  latter.  This  is  the  view  which  the 
plaintiffs  took  of  the  matter  at  the  time  of  the  transaction,  and  which 
they  held  after  the  cotton  had  been  shipped  by  defendants'  agent  in  1865, 
as  shown  by  what  passed  at  their  interview  with  said  agent 

The  defendants  seemed  to  have  entertained  a  different  view,  when  they 
discovered  the  error  in  the  amount  due  them  in  1862,  and  made  a  propo- 
sition to  take  any  excess  in  the  quantity  of  cotton,  at  a  smaller  price,  but 
their  subsequent  conduct  was  in  harmony  with  the  plaintiffs'  view,  and 
they,  in  accordance  therewith,  sent  the  receipts  and  an  order  for  the 
whole  twenty-one  bales,  and  accepted  and  sold  the  eight 

Whatever  may  have  been  the  respective  rights  and  obligations  of  the 
parties,  prior  to  this  action  on  the  part  of  the  defendants  and  acquies- 
cence of  the  plaintiffs,  we  think  it  then  resulted  that  the  defendants 
were  considered  the  owners  of  and  responsible  for  the  whole  twenty-oae 
bales,  which  were  delivered  to  them  in  March,  1863,  by  the  delivery  of 
the  warehouse  receipts,  containing  the  marks  and  weights,  and  plaintiffs' 
letter  fixing  the  price  and  total  amount. 

The  defendants  at  that  time  reported  to  the  plaintiffs  the  amount  actu- 
ally due  by  the  latter,  showing  the  sum  then  in  their  hands  belonging  to 
plaintiffs,  which  sum  we  consider  correct,  differing  only  a  few  dollars  from 
the  amount  claimed  by  plaintiffs  in  their  letter  of  28th  March,  1862. 

We  do  not  see  how,  under  the  facto,  the  plaintiffs  could  seleot  any  six 
bales  as  not  having  been  sold,  and  require  the  defendants  to  pay  the  valse 
thereof  at  the  date  of  instituting  suit.  The  possession  of  the  warehouse 
receipts,  in  this  particular  case,  was  the  possession  of  the  property.  We 
most  decide  this  case  on  the  evidence  before  us. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  plaintiffs  recover  of  defendants  the  sum  of  three  hundred  sad 
thirty-seven  dollars  and  sixty-four  cents,  with  legal  interest,  from  the 
10th  Maroh,  1862,  and  costs  in  the  lower  court;  and  that  defendants' 
reconventions!  demand  be  dismissed,  plaintiffs  and  appellees  to  pay 
costs  of  appeal 
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No.  1094.— Mbs.  Widow  de  St.  Bombs  v.  Levee  Steam  Cotton  Pkess.        mL*51 

Faratnt  of  dividend*  of  stock  to  a  person  not  aathortod  to  rootir*  it,  will  not  protect  Uufroom- 

paaj  from  again  paying  it  to  the  owner. 
Prescription  only  begins  to  ran  against  a  dividend,  declared  by  a  company  in  faror  of  a  stookboldwV, 

from  the  period  at  whtoh  ho  beoame  aware  of  hie  right  to  olaim  it.  >    •  .r 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumard,  J. 
C  Roselius  k  A.  Philips,  and  L.  E.  de  Sl  Romes,  for  plaintiff  and 
appellant.    Looey y  Marks  <ft  B idler,  for  defendant  and  appellee. 

Brief  <f  plaintiff  and  appellant.  The  plaintiff  and  appellant  avers  that 
she  is  the  owner  of  sixty-six  shares  of  the  capital  stock  of  the  Levee 
Steam  Cotton  Press  Company,  and  as  such  entitled  to  $2,376,  dividends 
declared  on  the  same  daring  the  years  1848,  1849,  1852  and  1853. 

The  defendant  admits  that  the  plaintiff  was  the  owner  of  the  stock, 
and  that  the  dividends  were  declared  as  stated;  bat  set  up  the.  special 
defence  that  the  dividends  were  paid  to,  and  the  stock  sold  by  Pierre 
Deverges  as  the  agent  of  the  plaintiff. 

From  these  pleadings  it  is  evident  that  the  burden  of  proof  devolves 
on  the  defendant.  .r 

There  is  no  evidence  of  the  agency  of  Deverges,  so  far  as  these  trans- 
actions are  concerned.  On  the  contrary,  it  appears  that  on  the  18th  of 
January,  1845,  two  years  before  the  first  of  the  dividends  claimed  in  this 
case  was  declared,  a  special  power  to  collect  a  dividend  of  three  hundred 
and  forty-four  dollars  ($344)  was  given  to  Deverges.  Yet  in  the  absence 
of  all  proof  on  this  subject,  judgment  was  rendered  for  the  defendant , 

This  decision,  we  respectfully  submit  ought  to  be  reversed,,  and  judg- 
ment rendered  in  favor  of  the  plaintiff,  as  prayed  for  in  her  petition. 

Brief  of  defendant  and  appellee.  *  *  *  It  is  not  denied  that  the  div- 
idends sued  for  by  plaintiff  were  paid  to  Deverges,  claiming  to  be  agent, 
nor  is  it  denied  that  he,  pretending  to  act  as  agent  of  plaintift,  transfer- 
red the  sixty -six  shares  to  Cohen/  It  is  however  asserted,  that  Deverges 
was  not  the  agent  of  Widow  de  St.  Homes,  or  authorised  to  receive  pay- 
ments of  dividends,  and  to  make  transfer  of  stock.  This  case,  thety  pre- 
sents a  simple  question  of  fact.  Was  Deverges  the  agent  of  plaintiff,  or 
authorized  by  her  to  receive  payment,  or  make  transfer?  If  he  was,  then 
the  judgment  of  the  lower  court  must  be  affirmed;  if  not,  that  judgment 
must  be  reversed,  and  a  decree  rendered  protective  of  plaintiff's  rights. 

We  proceed  to  show: 

That  Deverges  at  the  time  he  received  payment  of  dividends,  and 
made  transfer  of  stock  in  the  capacity  of  agent  of  Widow  de  St.  Homes, 
was  really  and  truly  such. 

Had  it  have  been  in  the  power  of  defendants,  to  have  produced  upon 
the  trial  a  written  power  of  attorney,  this  question  of  fact  would  suon 
have  been  put  to  rest;  but  that  document  having  bean  destroyed,  as  we 
may  well  presume,  by  the  conflagration  of  the  cotton  press,  in  the  year 
1858  or  1859,  (Record,  p.  19)  or  by  the  military  authorities  in  1862,  "at 
which  time  they  took  possession  of  the  press,  the  office,  safes,  books, 
atmoirs,  and  everything  else,  and  destroyed  the  most  part  oi  the  com- 
pany's records,"  the  defendants  are  driven  to  secondary  evidence  to  prove 
the  fact  of  agency.  And  here,  we  hope,  the  Court  will  bear  in  mind 
that  this  secondary  evidence  is  adduced,  not  to  establish  a  general 
agency,  bat  for  the  purpose  of  showing  such  intimate  and  extended 
relations  between  Deverges  and  plaintiff,  as  to  preclude  any-  other  pre- 
sumption, than  that  he  had  the  special  power  to  receive  the  payments  of 
dividends,  and  to  make  the  transfer  of  stocks  in  controversy.     *  '  *    * 

*  •  *  Deverges,  as  shown  by  general  reputation,  having  been  the 
agent  of  Mde.  de  St.  Homes  for  many  years  immediately  previous  to  his 
death;  this  agency,  having  been  admitted  in  the  insolvent  proceedings 
of  Deverges,  to  which  plaintiff  was  a  party;  his  power  to  represent  h?r 
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Laving  been  recognized  by  the  banks;  a  special  power  of  attorney  to 
collect  dividends  from  tbe  New  Orleans  Insurance  Company  having  been 
given;  Mde.  de  St.  Romes,  by  a  special  power,  having  authorized  Diver- 
ges to  collect  dividends,  not  only  from  the  New  Orleans  Insurance  Com- 
pany, but  also  the  dividend  of  1845  from  the  defendant;  it  having  been 
the  invariable  custom  of  defendants  not  to  pay  dividends  to  an  agent, 
nor  throngh  him  to  transfer  stock,  without  the  production  of  a  power  of 
attorney;  and  the  original  certificates  of  stock  held  by  Mde.  de  St 
Romes,  being  in  the  hands  of  defendants  and  cancelled;  how  can  Your 
Honors,  under  such  circumstances,  come  to  any  other  conclusion,  than 
that  Pierre  Deverges  was  specially  authorized  to  receive  and  receipt  for 
the  dividends  belonging  to  plaintiff,  and  to  transfer  the  sixty-six  shares 
of  stock,  which  she  formerly  owned  and  held? 

The  attempt  to  collect  the  dividends  and  the  value  of  the  stock,  is  evi- 
dently an  after-thought  on  the  part  of  plaintiff.  The  dividends  became 
due  in  the  years  1848,  1849,  1852  and  1853,  respectively,  and  in  the  last 
mentioned  year,  the  transfer  of  the  stock  was  made;  and  yet  it  was  not 
until  1861  that  plaintiff  set  up  a  reclamation  for  the  dividend  and  stock. 
Why  this  long  delay?  Your  Honors'  will  find  an  answer  to  this  question, 
in  the  fact  that  Deverges  became  insolvent,  and  went  into  court  in  1858 
or  1859.  Up  to  that  time  plaintiff  considered  Deverges  good,  and  there- 
fore presented  no  claim  against  the  company.  Then  she  discovered  his 
insolvency,  and  attempted  to  make  up  her  losses  through  him  by  the 
present  suit 

The  defence  made  is  conclusive,  but  another  may  be  found  in  the  pre- 
scription pleaded  by  defendants.  This  point  is  too  clear  to  require  an 
argument.    It  speaks  for  itself. 

Iuslvy,  J.  Mrs.  de  St.  Homes  was  the  owner  of  sixty-six  shares  of  the 
capital  stock  of  the  Levee  Steam  Cotton  Press,  a  duly  incorporated  com- 
pany, located  in  the  oity  of  New  Orleans,  and  as  such  was  entitled  to 
dividends  on  her  stock,  declared  in  the  years  1848,  1849, 1852  and  1858. 
Her  original  right  to  these  dividends  is*  not  denied,  but  it  is  urged  by 
way  of  defence,  that  these  dividends  were  duly  paid  to  her  agent,  Pierre 
Deverges,  who  was  authorized  by  her  to  receive  them,  and  also  to  sell 
the  stock,  which  he  did  to  C.  A.  Cohen,  sometime  in  the  year  1868,  and 
that  the  original  certificates  were  surrendered  and  cancelled. 

The  prescription  of  three,  Jive  and  ten  years  is  also  pleaded. 

On  the  merits,  the  case  presents  a  simple  question  of  faot:  Was  Pierre 
Deverges  the  duly  constituted  agent  of  the  plaintiff,  to  receive  payment 
of  and  to  grant  a  valid  acquittance  for  these  dividends,  and  to  sell  her 
stock? 

A  careful  perusal  of  the  testimony  in  the  record,  the  faot  of  the  destruc- 
tion of  the  company's  papers  being  borne  in  mind,  has  failed  to  satisfy 
us  that  Deverges  was  clothed  by  the  plaintiff  with  authority  either  to 
receive  her  dividends  for  the  years  in  which  they  are  now  claimed  or  to 
sell  her  stock  in  the  company. 

There  id  a  special  power  in  the  record  to  Deverges  from  the  plaintiff,  to 
receive  her  dividends  for  the  year  1845,  two  years  previous  to  the  year 
in  which  the  first  dividend  is  now  claimed,  but  we  cannot  infer  from  that 
that  similar  powers  were  given  for  subsequent  years. 

The  plea  of  prescription  is  untenable. 

The  defendant's  charter  is  not  in  the  record,  so  that  we  cannot  ascer* 
tain  from  that,  what,  if  any,  regulation  was  therein  made  in  regard  to 
dividends,  the  company  might  from  time  to  time  declare. 
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The  possession  by  the  company  of  the  dividends  declared  by  it,  being 
that  of  a  mandatary  is  a  precarious  one,  unless  it  shows  some  initial 
point  at  which  its  possession  was  one,  animo  dominu 

It  is  discretionary  with  incorporated  companies  to  declare  dividends 
whenever  they  think  proper,  and  it  is  only  from  the  period  at  which  a 
stockholder  becomes  aware  of  his  right  to  claim  dividends  declared  in  his 
favor,  that  the  vice  of  precarioasness  is  purged,  that  the  nature  of  the 
possessor  becomes  changed,  and  the  initial  point  for  prescription  is  deter- 
mined. 

There  is  nothing  in  the  record  to  show  that  the  defendant's  possession 
of  the  plaintiff's  dividend  was  ever  any  other  than  a  precarious  one. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed;  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  plaintiff,  Mrs.  Widow  de  St. 
Borneo,  have  judgment  against,  and  do  recover  from  the  defendant,  the 
Levee  Steam  Cotton  Press,  for  the  sum  of  two  thousand  three  hundred 
and  seventy-six  dollars,  ($2,376)  with  legal  interest  from  judicial  demand, 
and  the  costs  of  suit  in  both  courts. 


Ox  Behsabimo. 

Howell,  J.  A  rehearing  has  been  granted  in  this  case  for  the  purpose 
of  amending  the  decree  on  the  prayer  of  the  appellant,  to  the  effect  that 
she  be  recognized  as  the  legal  owner  of  the  stock  claimed,  or  her  right  te 
claim  it  be  reserved. 

As  the  alleged  transferree  of  the  stock  was  not  a  party  to  this  suit,  the 
plaintiff  could  not  justly  be  recognized  as  owner  of  the  stock  in  ques- 
tion; bat  we  think  a  legitimate  sequence  to  our  opinion  heretofore 
expressed,  is  a  reservation  of  her  right  to  claim  said  stock  in  a  proper 
proceeding. 

It  is  therefore  ordered,  that  the  decree  rendered  herein  by  as  be 
amended  by  adding  the  words,  "  and  that  plaintiff's  right  to  claim  in  a 
direct  action  the  stock  in  controversy  herein  be  reserved." 


20    383 

No.  1759. —Succession  op  Dakikl  Chbktte.  ens  787 

The)  domical  of  the  husband  controls  that  of  the  wife. 

Whore  the  husband,  domiciled  in  Louisiana,  dies,  leaving  property  in  the  State,  the  •nrvWtac 

wife  la  entitled  to  the  benefit  of  the  Homestead  lav,  notwithstanding  she  has  never  resided  in 

the  State. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
MiSer  6  Huntington,  for  appellant.  Homor  &  Benedict,  for 
appellee. 

Howell,  J.  The  widow  of  the  deceased  has  appealed  from  a  judgment 
dismissing  her  opposition  to  the  account  of  the  administrator,  claiming 
one  thousand  dollars,  under  the  Homestead  law  of  1852.    Ses.  Acts,  171. 

The  facts  are,  that  the  deceased  was  married,  in  1845,  to  the  opponent, 
in  New  York,  where  they  both  resided .  After  the  birth  of  two  children, 
he  left  for  California,  and  subsequently  (the  date  not  being  fixed)  came 
to  this  city,  where  he  was  residing  at  the  date  of  his  death,  and  where 
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his  succession  is  now  under  administration;  his  wife  and  children  i 
ing  all  the  time  in  New  York,  and  never  having  been  in  Louisiana. 

The  widow  is  shown  to  be  in  necessitous  circumstances;  one  of  the 
children,  a  daughter,  is  married,  and  the  other  is  about  twenty-one  yean 
old,  and  contributes  in  part  to  the  support  of  his  mother. 

The  question  is,  are  they  entitled  to  the  benefit  of  the  Homestead  Act? 
This  is  denied  by  the  administrator,  on  the  authority  of  the  case  of  the 
S  -i'on  of  Cooper,  18  A.  36,  and  that  of  Stewart  v.  His  Creditors,  12  A 
89.  in  the  former,  suoh  a  demand  was  refused,  on  the  ground  that  the 
residence  of  both  husband  and  wife,  at  the  death  of  trie  former,  was  in 
Mississippi,  and  the  Homestead  law  was  enacted  for  the  benefit  of  those 
domiciled  in  this  State  at  the  time  of  the  death. 

In  this  case  it  is  admitted  that  the.  domicil  of  the  husband  was  is 
Louisiana  at  the  time  of  his  death,  and,  as  by  our  law  the  domicil  of  the 
wife  is  the  domicil  of  the  husband,  the  case  of  Cooper  is  not  precisely  in 
point.     The  other  is  not  applicable. 

We  think  the  domicil  of  the  husband  must  control  in  this  matter,  and 
regulate  the  rights  of  the  wife  and  children  under  this  act,  with  the  same 
propriety  that  half  of  the  community  property  is  given  U.  a  wife  who  hat 
never  been  in  the  State.     See  7  N.  S.  42,  and  4  L.  19L 

The  evidence  shows  that  the  widow  is  in  possession  of  property  worth 
one  hundred  dollars,  and  under  the  provisions  of  the  statute,  she  is 
entitled  to  the  usufruct  of  nine  hundred  dollars  out  of  this  succession 
<during  her  widowhood,  when  it  vests  in  the  children  of  the  deceased. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  the  opposition  of  Eleanor  Christie,  widow  of  Daniel  Christie, 
deceased,  be  sustained,  so  far  as  to  amend  the  account  filed  by  John 
Christie,  administrator,  by  placing  her  thereon  as  surviving  widow  and  usu- 
-iruetuary  for  the  sum  of  nine  hnndred  dollars,  to  be  paid  by  privilege  and 
preference  under  the  provisions  of  "An  act  to  provide  a  homestead  for 
the  widow  and  children  of  deceased  persons,"  approved  March  17th, 
1852.    Costs  of  opposition  and  of  appeal  to  be  borne  by  the  i 
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No.  1330. — Andbbw  Robinson  v.  John  Glabk. 

A  made  a  contract  with  B  to  make  a  cotton  press,  and  paid  him  the  price  agreed  upon  In  advaaes;  B 
made  the  press  and  pointed  it  out  to  A  in  bi«  fouoderjr  as  his  property:  A  afterwards  ssattJarsfts 
press,  and  was  informed  that  Bhid  sold  and  delivered  it  to  a  third  party:  A  then  broaght  saltier 
the  price  he  had  paid,  whi-ti  B  re»iMo.i,  on  the  ground  that  it  was  a  suit  to  read  lid  theooafcneV 
and  he  had  not  been  put  in  delault  Recording  to  Art  ltttof  the  O.  O:  HM—Tha\  B.  evMaewn 
act.  having  put  it  out  of  his  power  to  deliver  the  press,  oould  not  avail  himself  of  the  plea  of 
default:  Beltl— further,  that  B  was  bound  to  return  the  price  which  he  bad  received,  wtt 
Interest,  to  A. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumoni,  J. 
Miles  and  Thomas  Taylor,  for  plaintiff  and  appellee.     Buchanan  of 
GKlmore,  for  defendant  and  appellant. 

Hyman,  C.  J.    Defendant  contracted  to  make  a  screw  baling  cotton 
press  for  plaintiff,  and  for  its  price  plaintiff  gave  him  $750. 

Defendant  made  the  press,  placed  it  in  his  foundery  and  pointed  it  out 
as  plaintiff's  property.    Plaintiff  did  not  take  it  Away  at  the  time,  tun; 
.  afterwards  went  to  defendant  to  get  it, 
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Defendant  had  not  then  the  press;  had  sold  it  to  a  third  person,  and 
conld  not  deliver  it  to  plaintiff. 

Plaintiff  brought  suit  to  recover  from  defendant  the  money  paid  for 
the  press,  with  interest. 

Defendant  regards  this  snit  as  an  action  to  rescind  the  contract  of  sale, 
and  to  recover  the  price  paid  thereon,  and  his  defence  is,  that  he  was  not 
pnt  in  defanlt  in  the  mode  prescribed  by  Art.  1905  of  the  Civil  Code,  and 
that  he  has  always  been  willing  to  deliver  the  press. 

We  do  not  think  it  necessary  for  plaintiff  to  make  demand  of  defen- 
dant as  required  by  the  article  cited. 

Defendant,  by  his  own  act,  put  it  out  of  his  power  to  deliver  the  press, 
and  it  would  have  availed  nothing  in  making  the  most  formal  demand  on 
him.  Lex  neminem  cogit  ad  vana  seu  intttilia  peragenda.  The  judgment 
appealed  from  is  in  favor  of  plaintiff.  We  perceive  no  reason  why  it 
should  be  reversed.    It  is  affirmed  at  defendant's  costs. 

No.  1585. — Samuel  Batet  et  al.  v.  Widow  Emily  Woolpolk  et  al 

Ttenan  recital  «f  a  primarily  existing  mortgage  1b  inenffloient  to  supply  the  want  of  tetaenrJnklon 

of  oneh  mortgage. 
One  of  tba  essential  requisite*  of  an  act  of  relnflcriptton  of  a  mortgage  la,  that  the  reciting  not  most 

eontaln  a  otoar  and  definite  description  of  the  property  mortgaged. 
Tbe  rauuerintien  of  a  mortgage  moat  be  made  before  the  expiration  of  ten  years,  reckoning  from  its 

date  aa  between  tbe  parties,  and  from  the  time  of  inscription  aa  to  third  persons.    O.  O.  S3B8. 
Tbe  refaeerfption  of  a  mortgage  dispenses  with  the  examination  beyond  the  period  of  ten  yeans 


The  renewal  of  tbe  registry  of  a  mortgage,  after  tbe  lapse  of  ten  years  from  the  date  of  first  inaerfp* 
tfcm.  will  not  affect  aa  ordinary  third  possessor  or  subsequent  mortgagee,  bnt  ita  om Union  oaanot 
start  a  eahenqn  wit  par  Phaser  who  has  aatnmed,  the  mortgages  in  the  act  of  sale. 

APPEAL  from  the  District  Court,  Pariah  of  Iberville,  Po$eyy  J. 
A.  K.  <fc  H.  y.  Ogden,  for  Samnel  Batey  et  ah    Barrow  dk  Pope,  for 
K.  Hobson,  appellant 

Taliafekbo,  J.  The  plaintiffs,  holders  of  two  promissory  notes,  each 
for  913,489  58,  with  a  large  accumulation  of  interest,  and  secured  by 
mortgage  on  a  plantation  in  the  parish  of  Iberville,  took  ont  an  order  of 
seizure  and  sale  against  the  property,  now  owned  by  and  in  possession 
of  the  defendant    This  proceeding  was  commenced  in  January,  186a 

In  tbe  latter  part  of  March  of  the  same  year,  Hobson,  representing 
himself  as  the  owner  and  holder  of  various  promissory  notes  for  large 
amounts,  also  secured  by  mortgage  on  the  same  property,  came  in  by 
way  of  third  opposition,  and  obtained  an  injunction  to  restrain  the  sale 
of  the  mortgaged  premises,  alleging  that  the  obligations  upon  which  the 
plaintiffs  were  proceeding  were  prescribed,  and  especially  averring  that 
ti*e  mortgage  which  had  been  given  to  secure  their  payment,  was  lost  for 
want  of  the  reinscription  within  ten  years  of  the  time  of  its  inscription. 
He  prayed  that  in  the  event  of  a  sale,  the  proceeds  of  the  property  should 
be  applied  to  the  payment  of  his  mortgage  debt,  claiming  for  himself 
priority  of  mortgage. 

The  proceeding  via  execvUiva  was,  at  the  plaintiffs'  instance,  changed  to 
the  via  ordinaria. 

After  trial  had,  judgment  was  rendered  recognizing  the  plaintinV  pre- 
tensions to  the  right  of  first  mortgage,  and  directing  the  proceeds,  or  a 
49 
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sufficient  amount  thereof,  to  be  applied  first,  to  discharge  the  two  notes 
of  plaintiff  and  interest  thereon,  and  the  residue  to  be  applied  to  tie 
payment  of  a  judgment  obtained  by  the  opponent  and  plaintiff  in  injunc- 
tion against  Mrs.  Emily  Woolfolk  on  the  11th  of  May,  1866. 

From  this  judgment  of  the  lower  court,  the  plaintiff  in  injunction 
appeals. 

The  facts  we  find  to  be  these: 

The  plaintiffs,  heirs  of  Jessee  Batey,  deceased,  by  their  attorney  in  fact, 
Robert  McBeth,  on  the  18th  of  January,  1853,  sold  to  Washington  Barrow 
and  John  S.  Barrow,  a  plantation  and  a  number  of  slaves  located  thereon 
for  $112,500,  of  which  the  sum  of  $20,000  was  paid  in  cash,  and  for  the 
remainder  the  purchasers  executed  seven  promissory  notes,  falling  due 
respectively  on  the  1st  day  of  January,  in  the  years  1855-6-7-8-9,  '60  and 
1861. 

The  note,  falling  due  1st  January,  1855,  being  drawn  for  $11,562  50, 
the  others  for  $13,489  58  each. 

These  notes  were  all  paid  except  the  two  last,  viz:  the  note  falling  due 
1st  January,  1860,  and  the  one  falling  due  1st  January,  1861;  all  the 
interest  on  these  two  notes  was  paid  up  to  2d  February,  1862.  The  order 
of  seizure  and  sale  was  issued  on  the  31st  January,  1866.  The  payment 
of  the  interest  at  the  time  entered  upon  the  notes  is  fully  proved,  estab- 
lishing clearly  that  the  notes  are  not  prescribed. 

The  mortgage  was  by  authentic  act,  and  contains  the  pact  de  non  alien- 
ando.  The  act  of  sale  and  mortgage  was  recorded  in  the  parish  of  Iber- 
ville, on  the  18th  February,  1853.  This  mortgage  has  never  been 
reinscribed. 

On  the  12th  of  February,  1856,  Washington  Barrow  sold  his  undivided 
half  of  the  property  to  William  Patrick  and  Joseph  B.  Woolfolk  at  the 
price  of  $75,000 — $10,000  of  which  was  paid  in  cash;  and  for  the  credit 
portion  three  notes,  falling  due  as  follows:  one  for  $6,255  21  on  the  1st 
February,  1862;  the  next  for  the  like  sum,  and  the  third  for  $18,765  63, 
the  last  two  becoming  due  on  the  1st  February,  1866. 

Ten  notes,  of  smaller  amounts,  were  executed  also  by  the  purchasers 
for  the  payment  of  the  annually  accruing  interest  on  the  larger  notes. 
Patrick  and  Woolfolk,  in  this  act  of  sale,  mortgaged  the  property  to 
secure  the  payment  of  the  notes,  and  assumed  in  part  payment  of  the 
price,  "  to  pay  the  one-half  of  the  mortgage  debt  due  by  Washington 
and  John  S.  Barrow,  on  the  property  above  sold,  as  per  account  of  sale 
and  mortgage  passed  before  Louis  Petit,  late  recorder  of  this  parish,  on 
the  18th  of  January,  1858,  being  in  principal  on  this  day  the  sum  of 
$33,723  95,  which  mortgage  debt  up  to  tile  said  sum  the  said  purchasers 
assume  to  pay  in  the  same  manner  and  form,  as  the  vendor  was  bound 
to  pay  the  same,  under  the  act  of  the  18th  of  January,  1853,  above  cited, 
and  to  which  reference  is  here  specially  made." 

The  other  undivided  half,  part  of  the  property  purchased  by  W.  and 
and  J.  8.  Barrow  from  the  heirs  of  Batey,  was  afterwards,  on  the  27th  of 
March,  1856,  purchased  by  Patrick  and  Woolfolk  at  the  probate  sale  of 
the  succession  of  John  S.  Barrow,  deceased;  thus  becoming  owners  of 
the  entire  property. 

This  purchase  was  made  at  the  sum  and  price  of  $98,012  48-410,000 
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in  cash,  and  on  a  credit  of  several  years  for  the  remainder;  for  the  pay- 
ment of  which  ha  executed  thirteenpromiasoiy notes  of  various  amounts, 
and  made  payable  at  various  intervals. 

In  conformity  with  the  conditions  of  the  sale,  they  executed  a 'mort- 
gage in  favor  of  the  succession  to  secure  the  payment  of  the  notes,  and 
assumed  "  to  pay  the  one-half  of  the  mortgage  debt  due  by  Washington 
and  John  S.  Barrow  on  the  said  property,  as  by  act  of  sale  and  mortgage 
passed  before  said  Petit,  late  recorder  of  this  parish,  on  the  ISth  day  of 
January,  1853;  said  mortgage  debt  consisting  in  five  hypothecary  notes 
of  $13,489  58,  each,  amounting  in  all  in  principal  to  $67,447  90,  the 
undivided  half  being  then  in  principal  the  sum  of  933,728  95.  They 
contracted  "  to  pay  the  said  sum  of  $33,723  95  in  the  same  manner  and 
on  the  same  terms  as  the  said  Washington  and  John  S.  Barrow  bound 
themselves,  to  pay  by  act  of  sale  to  them  under  date  of  the  18th  of  Janu- 
ary, 1853,  above  referred  to." 

On  the  16th  July,  1859,  Joseph  B.  Woolfolk  and  William  Patrick  sold 
the  entire  property  to  Mrs,  Emily  Woolfolk,  the  present  owner,  for  the 
price  of  $225,000.  The  sum  of  $71,363  38  was  paid  down  in  money  or 
its  equivalent.    For  the  remainder,  this  purchaser  assumed  to  pay: 

1.  A  mortgage  debt  due  the  heirs  of  Jesse  Batey,  deceased,  amounting 
in  principal  and  interest  on  the  1st  of  February,  1859,  the  day  the  present 
contract  was  entered  into,  all  previous  interests  being  paid  to  the  sum  qf 
thirty-eight  thousand  six  hundred  and  twenty-six  dollars  and  ninety 
cents. 

2.  A  mortgage  debt  due  Washington  Barrow,  amounting  te  the  sum  of 
$31,276  65. 

3.  A  mortgage  debt  due  the  estate  of  John  S.  Barrow  by  the  vendors 
for  the  sum  of  $31,276  65,  as  the  whole  is  fully  stated  and  specified  in 
the  proces-verbal  of  the  adjudication  and  sale  of  the  said  property  by  the 
sheriff,  on  the  27th  March,  1856. 

In  addition  to  these  assumpsits  the  purchaser  gave  three  promissory 
notes,  amounting  together  to  $42,457;  one  of  them  to  Patrick  for.  his 
interest  in  the  property,  and  two  others  to  Woolfolk  for  his,  and  executed 
a  mortgage  on  the  property  purchased  to  secure  their  payment 

The  opponent,  Hobson,  averring  himself  to  be  the  owner  and  holder 
of  twelve  promissory  notes,  six  of  them  the  notes  of  Patrick  and  Wool- 
folk,  to  Washington  Barrow,  and  six,  the  notes  of  the  same  makers,  to 
the  estate  of  John  S.  Barrow,  the  whole  amounting  to  $66,041  61,  with 
interest,  secured  by  mortgage  on  the  property  spoken  of,  caused  the 
mortgage  of  Washington  Barrow  and  John  S.  Barrow,  given  to  the  heirs 
of  Batey,  to  be  erased  from  the  books  of  the  mortgage  office,  more  than 
ten  years  having  elapsed  since  its  inscription  on  the  record,  and  no  rein- 
scription  having  been  made.  He  cites  various  parties  in  interest,  prays 
judgment  against  them  in  soUdot  with  recognition  of  his  right  of  mort- 
gage as  being  superior  to  any  other,  that  the  heirs  of  Batey  be  decreed 
to  have  no  mortgage  on  the  property,  and  that  the  proceeds  of  sale  of 
the  mortgaged  premises  be  first  appropriated  to  the  payment  of  his  debt, 
and  if  any  residue  that  it  be  distributed  to  the  other  creditors  according 
to  law. 

On  the  part  of  Batey 's  heirs,  it  is  argued  that  the  assumpsits  of  the  eev* 
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eral  vendees  of  the  property  to  pay  the  original  mortgage  of  W.  and  J. 
S.  Barrow  to  their  vendors,  operated  to  preserve  and  continue  in  force 
the  original  mortgage,  although  it  was  not  reinaoribed  within  the  ten 
yean  required  by  Article  8333  of  the  Civil  Code.  They  hold  that  their 
rights  and  obligations  existed  independent  of  the  writings  which  evi- 
denced them;  that  the  act  of  sale,  notes  executed  for  the  price,  the 
assumpsits  to  pay  the  original  mortgage,  etc.,  at  each  successive  sale,  the 
evidence  was  renewed,  but  the  rights  and  obligations  remained  the  same; 
that  at  each  successive  sale  the  rights  of  the  Batey  heirs  upon  the  property 
have  been  distinctly  recognized,  and  the  obligations  to  them  distinctly 
assumed  by  the  purchaser,  and  the  act  of  sale  placed  upon  record  in  the 
mortgage  office  as  required  by  law;  that  there  was  at  each  sale  a  change 
'  in  the  form  of  indebtedness,  but  the  original  obligations  and  the  rap- 
porting  liens  always  remained  the  same,  and  that  the  evidence  of  the 
mortgage  and  lien  of  the  original  vendors,  which  the  law  requires  to  be 
reinscribed,  was  successively  altered,  and  reinscribed  at  each  succeeding 
sale. 

The  only  question  of  importance  presented  in  this  case  is,  whether,  bj 
having  failed  to  reinscribe  their  mortgage  of  18bh  January,  1853,  within 
tan  years  of  its  date,  the  original  vendors  can  now  avail  themselves  of  it 
against  the  mortgage  notes  held  by  the  opponent,  Hobson,  and  which 
were  executed  by  the  several  vendees  subsequent  to  the  Barrows,  whose 
notes  are  held  and  now  sued  upon  by  the  original  vendors.  The  role 
established  in  the  case  of  Shepherd  v.  The  Orleans  Cotton  Press  Company, 
2  A.  p.  100,  and  also  in  oases  since  (McElmih,  Administrator,  v.  Dip*** 
Curator,  2  A.  620;  Hyde  v.  Bennett,  2  A.  799;  Succession  of  GremWen, 
4  A.  411)  rejects  in  an  act  of  sale  the  mere  recital  of  a  previously  existing 
mortgage,  as  insufficient  to  supply  the  want  of  reinscription  of  such 
mortgage. 

The  authority  of  these  and  other  cases,  requires  also  clear  and  definite 
descriptions  of  the  mortgaged  property  to  be  given  in  the  reciting  act 
The  language  of  the  Court  in  Shepherd  v.  The  Orleans  Cotton  Press  Com* 
pony,  is: 

"Whatever  be  the  form  of  the  reinscription,  the  description  of  the 
property  is  one  of  its  essential  requisites.  The  reference  to  previous 
mortgages  does  not  care  that  defect" 

"  The  inscription  is  exclusively  in  the  power  of  the  party  having  an 
interest  to  make  it.  If  he  does  not  reinscribe,  he  cannot  oomplain  of 
losses  sustained  through  his  own  neglect" 

It  may  be  considered  as  a  settled  rule,  that  the  reinscription  of  a  mort- 
gage is  to  be  made  strictly  in  conformity  with  the  provisions  of  Art  3S8S 
of  the  Civil  Code;  that  is,  that  the  inscriptions  are  to  be  renewed  before 
the  expiration  of  ten  years,  reckoning  from  their  date  as  between  the 
parties,  and  from  the  time  of  inscription  as  to  third  persons,  in  the  man- 
ner in  which  they  were  first  made. " 

The  requirements  of  our  law  on  the  subject  of  the  inscription  of  mort- 
gages are  founded  upon  the  importance— in  a  commercial  business 
community,  where  frequent  changes  in  the  ownership  of  property  occur 
—  >f  having  general  publicity  given  in  as  plain,  simple  and  effectual  a 
manner  as  possible,  to  all  the  existing  encumbrances  upon  property  sab- 
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jeet  to  mortgage.  This  object  is  more  easily  attained  by  spreading  the 
entire  act  upon  the  records  in  the  reinscription  than  by  any  other  mode/* 
It  wonld  be  hazardous  to  the  rights  of  parties  baying,  selling  and  mort- 
gaging property  to  recognize  as  equivalent  to  reinscription  a  mere  brief 
mention,  in  a  written  instrument,  of  existing  liens  and  encumbrances 
upon  the  property  conveyed  or  mortgaged.  Such  a  course  might  lead  to 
difficult  complications  and  interminable  confusion.  The  reinsertion, 
according  to  Article  8388,  dispenses  with  the  examination  beyond  the 
period  of  ten  years  preceding. 

In  the  case  now  before  as,  whatever  might  be  the  effect  of  the  failure 
to  reinseribe  as  to  third  parties,  the  opponent,  we  think,  cannot  avail 
himself  of  that  neglect.  He  stands  in  the  same  position  that  the  parties 
do,  who  transferred  to  him  the  notes  he  interposes  .as  entitled  to  priority 
of  mortgage.  They  expressly  undertook,  as  part  of  the  consideration 
they  gave  for  the  property,  to  discharge  the  unpaid  remainder  of  the 
price  still  due  to  the  heirs  of  Batey,  the  original  vendors.  A  special  mort- 
gage and  the  vendor's  privilege  attached  to  the  property  in  their  favor. 
In  each  successive  sale  after  the  first,  to  Washington  and  John  S.  Barrow, 
these  rights  were  respectively  recognized  by  the  different  purchasers,  and 
they  assumed,  quoad  hoc,  the  attitude  of  mortgagors  which  the  Barrows 
occupied. 

Then  it  results,  that  although  the  notes  held  by  the  opponent  are 
secured  by  mortgage  upon  the  property  in  question,  yet  this  mortgage 
stands  now  as  it  stood  at  first,  postponed  in  favor  of  the  one  executed  by 
the  first  purchasers. 

This  Court  declared,  in  the  case  of  Lupuy  v.  Doshiet,  17  L.  R,  p.  60: 
"That  the  renewal  of  the  registry,  after  the  ten  years,  will  not  affect  an 
ordinary  third  possessor  or  subsequent  mortgagee;  but  its  omission  can- 
not avail  a  subsequent  purchaser  assuming  the  mortgages."  See  also  6 
K.  S.  716  and  7  Rob.  44;  6  Rob.  419,  ib  522. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs  in  both  courts. 

No.  1483.— Th»  Statb  of  Lotobiana  v.  Teomas  Bhhaw.  «ThIo! 

nm  sppelbtto  jurisdiction  of  the  Supreme  Court,  in  criminal  cases,  is  limited  to  question*  •!  Jaw 
•Imm,  sad  moat  be  presented  by  bill  of  exceptions  or  assignment  of  errors. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Abell,  J. 
B.L.  Lynch,  Attorney  General,  for  State.  -4.  P.  Field,  for  defendant 
*ad  appellant 

IiABAUVB,  J.  The  defendant  was  convicted  of  manslaughter,  and  sen- 
tenced by  the  lower  court  to  fifteen  years'  imprisonment  at  hard  labor!  in 
the  State  Penitentiary. 

He  took  this  appeal 

The  record  contains  neither  bill  of  exceptions,  nor  assignment  of  errors 
apparent  on  the  face  of  the  record. 

Our  appellate  jurisdiction,  in  criminal  cases,  is  limited  to  qnestions  of 
law  alone*  These  questions  must  be  presented  by  bill  of  exceptions  or 
assignment*  of  errors;  or  the  errors  be  apparent  on  the  face  of  the  record* 
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No  counsel  has  appeared  in  this  court,  on  the  part  of  the  appellant,  to 
suggest  any  error  of  law,  and  we  have  found  none  after  a  careful  elimi- 
nation of  the  record. 

Judgment  affirmed,  with  costs. 

ISO    890 
in    72         No.  1809.— The  State  of  Louisiana— On  Relation  of  Mauby  k  Co.,  v. 

The  Judge  op  the  Foubth  District  Coubt  of  New  Oblbabb. 

The  right  of  inquiry  into  the  sufficiency  of  the  security,  on  an  appeal  bond  after  the  bond  it  givw, 
is  within  the  province  of  the  court  from  which  the  appeal  is  taken. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thlard,  J. 
Campbell,  Spofford  &  Campbell,  for  plaintimi.     Elmore  4  King,  for 
Maury  k  Go. 

Htm  an,  G.  J.  On  the  oomplaint  of  Maury  k  Co.,  that  the  Judge  of 
the  Fourth  District  Court  of  New  Orleans,  had  rendered  judgment 
quashing  a  previous  order  of  the  court,  granting  them  a  suspensive 
appeal  from  a  judgment  rendered  against  them  in  the  suit  styled  Stobg 
Guion  &  Co.  v.  Femti  Brothers  <ft  Co.,  and  ordering  execution  to  be  issued 
against  them  on  the  judgment,  a  writ  of  prohibition  was  issued  forbid- 
ding the  Judge  and  Sibley  Guion  &  Go.  from  proceeding  further  on  the 
judgment  against  complainants,  Maury  k  Co.,  until  the  further  order  of 
this  court 

The  grounds  alleged  for  obtaining  the  writ  are,  that  the  jurisdiction  of 
the  District  Court  over  the  case  of  Sibley  Guion  6  Co.  v.  Fernie  Broihen  6 
Co. ,  as  far  as  complainants  are  concerned,  was  divested  by  the  suspensivs 
appeal  taken  from  the  judgment  in  the  case  against  them,  and  that  the 
court  had  no  legal  grounds  for  quashing  the  order. 

The  answer  states,  and  the  record  discloses,  that  the  Judge  quashed 
the  order  for  the  suspensive  appeal,  because  of  the  insufficiency  of  the 
securities  given  by  Maury  &  Co.,  for  a  suspensive  appeal  from  the  judg- 
ment 

The  right  of  inquiring  into  the  sufficiency  of  the  security  on  an  appeal 
bond,  after  it  is  given,  is  within  the  province  of  the  court  from  which  the 
appeal  is  taken.     19  L.  R.  174. 

The  order  of  the  Judge,  which  was  in  conformity  to  law,  was,  that  a 
suspensive  appeal  be  allowed  Maury  &  Co.,  from  the  judgment  against 
them,  on  their  furnishing  bond  with  good  and  sufficient  security  in  the 
sum  of  seven  thousand  dollars,  conditioned  as  the  law  directs,  etc 

In  examining  whether  Maury  &  Co.  had  furnished  such  security  on  the 
bond,  the  Judge  came  to  the  conclusion  that  they  had  not,  aa  the  securi- 
ties on  the  bond,  had  not  property  worth  97,000. 

The  evidence  conflicts;  one  of  the  securities,  who  was  a  witness,  esti- 
mated his  property  to  be  worth  more  than  twice  the  estimate  fixed  on  it, 
by  an  expert  appointed  by  the  Judge  to  ascertain  its  value. 

The  Judge  gave  credence  to  the  expert's  valuation  of  the  security's 
property. 

He  had  a  better  opportunity  of  judging  of  the  credibility  of  the  wit- 
nesses than  we  have;  besides,  the  testimony  of  the  security  shows  wait 
of  accuracy  in  him.    For  instance;  he  stated  that  he  thought  he  < 
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collect  from  debts  owing  him  $3,000,  yet  the  debts  owing  to  him,  accord- 
ing to  a  subsequent  statement  made  by  him,  do  not  reach  that  amount 

The  valuation  of  the  expert  of  the  property,  shows  that  the  securities 
given  had  not  property  equal  in  value  to  the  amount  of  the  bond. 

The  security  given  was  insufficient,  and  the  Judge  had  legal  grounds 
for  quashing  the  order  for  a  suspensive  appeal. 

It  is  decreed  that  the  writ  of  prohibition  be  set  aside,  and  that  these 
proceedings  be  dismissed  at  the  costs  of  the  applicants. 


No.  1359. — Chakles  D.  Hamilton  v.  J.  H.  Eimeb  &  Co. 

Where  »  party  advertise*  for  the  purchase  of  ootton  in  the  name  of  a  well-known  commercial  firm, 

end  proetaims  himself  a  member  thereof,  the  presumption  is  that  all  ootton  purchased  by  him  as 

each  is  for  the  benefit  of  the  firm. 
Where  a  number  of  bales  of  ootton  has  been  purchased,  to  be  paid  for  at  a  fixed  rate  per  pound  on 

delivery,  the  risk  falls  on  the  purchaser  from  the  moment  of  the  delivery  of  the  bales  at  the  place 

agreed  upon. 

APPEAL  from  the  Third  Distriot  Court  of  New  Orleans,  Fellowee,  J. 
D.  &  Byron,  for  plaintiff  and  appellant.    Boselius  &  Philips,  for 
defendants  and  appellees. 

Brief  for  plaintiff  and  appellant.  *  *  *  It  is  immaterial,  so  far  as 
the  liability  of  J.  H.  Eimer  k  Co.  is  concerned,  whether  Joseph  Lang 
was  their  agent  at  Natchez  or  their  partner;  in  either  case  they  are  liable 
to  plaintiff.  That  he  was  one  or  the  other  is  made  as  certain  by  the  evi- 
dence as  it  ever  can  be  in  such  cases,  where  there  is  not  an  instrument  in 
writing,  in  which  the  functions  and  character  of  the  party,  as  agent  or 
partner,  is  clearly  expressed. 

Bat  we  believe  the  evidence  justifies  beyond  a  doubt  the  conclusion, 
that  so  far  as  the  business  transacted  at  Natchez  was  concerned,  Lang 
was  a  partner.  It  is  true,  Borhman  says  he  never  was  a  partner.  We  do 
not  pretend  that  he  was  a  general  partner.  Partnership,  in  a  particular 
ease,  is  a  question  of  law  and  evidence;  and  Mr.  Borhman 's  opinion  is 
not  of  much  value  in  such  matters — for  speaking  of  Wessel,  he  says: 
"  Wessel  was  sent  up  there  to  purchase  cotton,  and  to  ship  it  to  New 
Orleans;  whether  this  implies  he  was  an  agent,  witness  does  not  know." 
Lang  was  to  share  in  the  net  profits.  This  is  one  of  the  principal  tests 
of  partnership.  It  is  made  expressly  so  by  the  Civil  Code.  See  Arts* 
2772,  80,  82,  84,  85. 

Art  2782  says:  "  It  is  of  the  essence  of  this  contract  that  a  profit  is 
contemplated,  and  that  each  of  the  parties  is  to  partake  therein."  With 
this  doctrine  of  the  Code  agree  all  writers  on  commercial  law.  See  Story 
on  Partnership,  paragraphs  54,  55,  56,  57  and  58;  Kent's  Com.,  vol.  3, 
marginal  pages  21  to  25  inclusive. 

Mr.  Chancellor  Kent  says:  •«  To  be  a  partner,  one  must  have  such  an 
interest  in  the  profits  as  will  entitle  him  to  an  account,  and  give  him  a 
specific  lien  or  preference  in  payment  over  other  creditors. 

In  the  case  of  Bobertson  v.  DeLazard,  4  Bob.  314,  the  Court  says: 
"The  moment  it  is  shown  that  for  a  limited  period,  and  in  relation  to  a 
particular  branch  of  commerce  they  were  to  buy  and  sell  on  joint  account, 
and  participate  in  the  profits,  they  become  thereby,  as  to  third  person, 
partners  in  relation  to  that  trade.  There  may  be  cases  in  which  in  point 
of  fact  the  parties  are  not  partners  inter  sef  and  yet  are  held  liable  as  such 
toward  third  persons  dealing  with  one  of  them." 

This  language  is  clear  and  specific,  and  pertinent  to  this  case,  for  here 
the  parties  engaged  for  a  limited  period,  in  a  particular  branch  of  trade, 
and  they  were  to  share  in  the  profits;  and  the  plaintiff  dealt  with  one  of 


SUPBEME  COURT  OF  LOUISIANA, 


Hamilton  v.  Eimer  *  Co. 


Bat  there  is  another  principle  of  law  which  makes  parties  partners,  u 
to  third  persons,  when  they  are  not  so  inter  se;  and  that  is,  when  they 
hold  themselves  out  to  the  world  as  such.  This  principle  of  lav  is  ele- 
mentary. 

Mr.  Justice  Story  says  at  $  64,  already  quoted:  "  This  doctrine  tans 
upon  no  peculiar  principles  of  municipal  jurisprudence,  but  is  founded 
in  the  enlarged  principles  of  natural  law  and  justice  ex  equo  et  bono;  for 
wherever  one  of  two  innocent  persons  must  suffer  from  a  false  confidence 
or  trust  reposed  in  a  third,  he  who  has  been  the  cause  of  that  false  confi- 
dence or  trust,  and  is  to  be  benefitted  by  it,  ought  to  suffer  rather  than 
the  other." 

In  the  case  of  McDonald  v.  Millaudon,  5  La.  408,  the  Court  says:  "If 
parties  hold  themselves  out  to  the  world  as  partners,  they  are  bound  as 
partners  by  their  acts,  no  matter  what  may  be  the  agreement  between 
themselves." 

In  this  case,  Lang  held  himself  out  as  a  partner,  and  was  so  considered 
at  Natchez.  Campbell  Marsh,  who  was  a  clerk  of  the  house  at  Natchez, 
says  that  he  was  introduced  to  Lang  in  the  office  of  Weasel,  as  a  member 
of  the  firm  of  J.  H.  Eimer  &  Co.  The  name  of  J.  H.  Eimer  k  Go.  over 
the  door,  the  notice  in  the  Courier,  brought  to  the  knowledge  of  Mr. 
Eimer,  shortly  after  its  publication,  and  continued  until  after  Lang  had 
left  the  country,  in  which  Mr.  Lang  is  virtually  announced  as  a  partner, 
bind  the  house  of  J.  H.  Eimer  &  Co.,  as  much  as  though  each  member 
of  the  house  had  joined  personally  in  its  publication. 

The  8am e  reasoning  applies  if  Joseph  Lang  is  to  be  regarded  as  the 
agent  of  J.  H.  Eimer  &  Co.     See  Story  on  Agency,  441  to  446  inclusive. 

As  already  stated,  this  is  the  only  point  raised  in  the  case.  The  pur- 
chase and  delivery  of  the  cotton  is  not  contested.  The  proof  of  it  will 
be  found  at  pages  30  and  34  inclusive.  William  Wells  was  in  the  employ- 
ment of  Lang.  The  cotton,  when  delivered  at  Grand  Gulf,  was  at  Lang's 
risk.  William  Byker,  at  pages  41  and  42,  says  he  was  employed  about 
the  month  of  March  or  April,  1864,  to  purchase  cotton;  and  he  went  to 
Grand  Gulf  and  purchased  some  seventy  bales  of  cotton,  and  had  it 
delivered  at  Grand  Gulf,  when  it  was  at  Lang's  risk. 

1? he  testimony  discloses  that  Lang  purchased  of  plaintiff  other  lots  of 
cotton,  which  were  paid  for;  and  these  eleven  bales  would  also  have  been 
paid  for,  probably,  had  not  Lang  got  into  difficulty  with  the  Federal 
authorities  at  Natchez:  and  after  his  release,  deemed  it  prudent  to  leave 
the  country;  and  now  these  defendants  are  disposed  to  take  advantage 
of  Lang's  absence,  to  avoid  a  just  claim,  which  is  equally  binding  upon 
all  parties,  both  in  law  and  equity. 

Brief  for  defendants  and  appellees.    *  *    The  first  question  to  be 

considered  is,  did  Lang  purchase  the  cotton  for  account  of  J.  H.  Eimer 

&CO.?  9 

It  is  shown  by  the  testimony  of  William  Wells,  one  of  the  plaintinY 
own  witnesses,  p.  31,  that  the  cotton  in  question  was  sold  by  Hamilton 
to  Lang,  individually.  He  says.  "  On  one  occasion  I  was  present  when 
Mr.  Lang  and  Mr.  Hamilton  were  bargaining  for  cotton.  Mr.  H>mQfam 
agreed  to  sell  cotton  to  said  Lang  as  much  as  he  could  deliver;  Mr. 
Lang  agreeing  to  take  the  risk  of  the  cotton  after  being  delivered  on  the 
river  bank,  at  Grand  Gulf,  under  the  protection  of  the  gunboats.  Mr. 
Hamilton  sold  Mr.  Lang  eleven  bales  cotton,  during  the  month  of  April, 
or  thereabouts;  the  cotton  was  to  be  delivered  as  soon  as  possible,  and  it 
was  delivered  on  the  bank  as  agreed  upon,  the  night  following;  the  price 
of  said  cotton  was  fifty  cents  per  pound."  He  also  states  that  Lang  was 
to  give  the  captain  of  the  gunboat  $5  per  bale  to  protect  it;  he  farther 
says:  4C  Some  fifteen  or  twenty  days  after  the  eleven  bales  of  cotton 
mentioned  above  as  having  been  delivered  on  the  bank  of  the  river,  Mr. 
Hamilton  came  down  to  Natchez  to  have  a  settlement  with  Mr.  Lang; 
after  they  had  a  conference  and  came  down  stairs,  I  met  Mr.  Lang,  and 
asked  him  if  he  had  paid  Mr.  Hamilton  for  the  eleven  bales  of  cotton. 
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and  he  answered  that  he  had  put  that  off  until  he  could  see  something 
more  about  what  had  become  of  them. " 

Thus  it  is  seen  that  the  transaction  took  place  between  Hamilton  and 
Lang,  and  that  the  claim  against  J.  H.  Eimer  &  Co.  is  au  after-thought. 

Nothing  shows  that  the  defendants  Had  anything  to  do  with  this  cot- 
ton; indeed  it  is  not  proved  that  it  was  delivered  to  Lang. 

II. — It  is  alleged  that  the  cotton  was  sold  at  fifty  cents  a  pound;  there 
is  no  evidence  that  it  was  weighed;  it  was  therefore  at  the  risk  of  th« 
plaintiff.     C.  O.  2433. 

Hyman,  C.  J.     Plaintiff  sued  to  recover  from  defendants,  a  commerci 
partnership  in  New  Orleans,  the  price  of  eleven  bales  of  cotton,  weigh: 
3,905  pounds,  which  he  alleged  he  sold  aud  delivered  to  them  in  A 
1864,  at  50  cents  per  pound.    In  his  petition  he  claimed  interest  on 
prioe. 

He  alleged  that  the  purchase  of  the  cotton  from  him  was  effected  by 
Joseph  Lang,  acting  therein  on  behalf  of  defendants. 

Defendants  pat  at  issue,  by  a  general  denial,  all  the  facts  alleged  by 
plaintiff. 

Judgment  was  rendered  in  favor  of  defendants,  and  plaintiff  has 
appealed. 

The  evidence  shows  that  defendants  had  a  house  established  in  Natchez, 
Miss.,  for  the  purpose  of  purchasing  cotton;  that  Charles  Weasel  was 
their  agent  at  Natchez,  and  acted  as  such  for  them  in  the  purchase  of 
cotton  till  February,  1864,  when  Joseph  Lang  took  charge  of  defendants' 
business  at  that  place. 

On  the  26th  of  that  month,  Lang  advertised  in  a  newspaper  published 
at  Natchez,  styled  "  The  Natchez  Courier,"  this  notice: 

'*  Notice.—  On  and  after  this  date,  Mr.  Charles  Wessel  is  no  longer  our 
agent;  any  business  will  in  future  be  transacted  in  this  city  by  our  Mr. 
Joseph  Lang.  J.  H.  Eimbb  &  Co." 

"  Liberal  cash  advances  on  cotton  consignments  to  my  house,  in  New 
Orleans.  Joseph  Lang.  " 

That  a  copy  of  this  notice  was  received  by  defendants  shortly  after  its 
first  publication,  to  which  they  made  no  objection;  that  Lang  bought 
cotton,  made  various  shipments  of  the  same  to  defendants,  drew  drafts 
on  them,  and  had  a  certain  share  of  the  net  profits  of  his  purohases  of 
cotton  as  his  compensation. 

The  evidence  also  shows  that  Lang  bought  from  plaintiff  eleven  bales 
of  cotton,  weighing  at  least  3,905  pounds,  for  which  he  agreed  to  give  50 
oents  a  pound;  that  plaintiff  was  to  deliver  them  in  April,  1864,  at  Grand 
Gulf,  on  the  Mississippi  river;  that  after  their  delivery  they  were  to  be 
at  Lang's  risk,  and  that  plaintiff  delivered  the  same  according  to  contract. 
What  became  of  the  cotton,  after  its  delivery,  the  evidence  does  not  sat- 
isfactorily show. 

We  are  satisfied,  from  the  evidence,  that  Lang  had  authority  to  buy 
the  cotton  for  defendants,  but  they  contend  that  it  is  not  proved  that  he 
bought  the  cotton  for  them. 

The  business  of  Lang  at  Natchez,  was  to  buy  cotton  for  the  partnership 
of  J.  H.  Eimer  A-  Co.,  of  which  he  advertised  himself  as  being  a  partner, 
and  the  presumption  is  that  his  purchases  of  cotton  were  made  for  the 

firm, 
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Defendants  farther  contend,  that  a*  there  is  not  evidence  that  the  cot- 
ton was  weighed  to  them,  it  was  at  plaintiff's  risk. 

We  do  not  so  hold.  It  is  not  essential  to  the  contract  of  sale  of  pro 
dnoe  by  weight,  that  its  risk  should  be  on  the  vendor  until  it  is  weighed. 

The  risk  may  be  assumed  by  the  vendee,  as  the  law  does  not  forbid  him 
to  assume  it. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  annulled, 
avoided  and  reversed. 

It  is  further  decreed,  that  plaintiff  recover  of  defendants,  J.  H.  Eimer 
k  Co.,  the  sum  of  one  thousand  nine  hundred  and  fifty-two  dollars  and 
fifty  cents,  with  interest  thereon,  at  the  rate  of  five  per  cent,  per  annum. 
from  the  30th  day  of  April,  1864,  till  paid,  and  the  costs  of  suit  in  both 
courts. 

No.   1341.— This  Statb  of  Louisiana,  v.  Pibbee  Bovjchon,  Principal 
Dominique  Boirbau,  Surety. 

An  appeal  only  lias  from  a  final  judgment,  signed  by  Una  Judge},  and  such  Interlocutory  judgsusis 
aa  may  work  an  irreparable  injur?. 

APPEAL  from  the  District  Court,  Parish  of  St.  Bernard,  Cazabol,  J. 
J.  E.  Holland,  for  appellants.     B.  C.  Elliott,  District  Attorney,  for 
State,  appellee. 

Hymavt,  C.  J.  Two  appeals  are  taken  in  this  case,  seeming  to  be  from 
judgments  forfeiting  a  recognizance,  yet  there  is  not  in  the  transcript  of 
appeal  either  a  final  judgment,  signed  by  the  Judge,  or  such  interlocutory 
judgment  as  may  work  irreparable  injury. 

From  such  judgments  only,  does  the  law  give  the  right  of  appeal 
Code  of  Practice,  546,  565  and  566. 

Decreed  that  appeal  be  rejected  and  dismissed,  at  the  costs  of  appel- 
lants. 

No.  1405.— The  City  of  New  Obleams,  Praying  for  a  Jury  of  Freeholder*, 
to  determine  the  Line  of  Roads  and  Levees  in  the  Third  District. 

The  eity  of  New  Orleans,  having  decided  that  It  waa  to  the  public  intereat  to  become  the  em  * 
tKt  toil  neoeseary  to  construct  a  levee  and  establish  a  jmbJio  road,  adopted  the  mode  of  sif  i*i* 
(um  prescribed  by  law.  by  empaneling  a  jury  of  freeholder*.  The  jury  made  their  report  of  th* 
quantity  of  ground  neoesaary  for  the  contemplated  levee  and  roads,  and  estimated  the  rales 
thereof:  Btid— That  the  oity,  having  elected  this  mode  of  proceeding,  ahe  is  bound  by  the  rake 
and  regulations  prescribed  in  such  oases. 

A  jury  of  freeholders  heve  no  Authority  to  fix  their  own  oompensation  for  their  services;  they  ate 
governed  by  the  rules  regulating  all  other  juries,  in  regard  to  tbsir  oompensation. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  TkSard,  J. 
H.  D.  Ogden,  City  Attorney,  for  City,  appellant.     Buchanan  6  Gil- 
more,  for  Irwin,  appellee. 

Howell,  J.  This  is  a  proceeding,  instituted  by  the  oity  of  New 
Orleans*  under  the  provisions  of  the  Code,  relating  to  "  the  compulsory 
transfer  of  property,"  (Arts.  2004-2611)  for  the  purpose  of  constructing 
a  new  levee  and  road  in  the  Third  District,  to  secure  the  oity  from  over- 
flow and  crevasses. 
The  main  question  is,  whether  or  not  those  who  are  shown  to  be 
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riparian  proprietors  are  bound  to  give  the  land  required,  in  this  instance, 
for  the  road  and  levee. 

They  contend  that  the  city,  having  elected  to  pursue  the  mode  of  pro- 
ceeding for  the  compulsory  transfer  of  their  property,  to  be  taken,  as 
avowed  by  the  city,  for  the  public  use,  is  bound  thereby;  and  the  verdict 
of  the  jury,  fixing  the  price  to  be  paid  to  them  for  the  same,  is  conclu- 
sive, except  on  appeal  as  provided  by  Art.  2610. 

To  this  the  city  replies  that,  "as  some  land  was  necessary  for  the 
general  use,  and  it  was  not  known  how  much  and  what  land  would  be 
required,  and  whether  the  owners  were  riparian  proprietors  or  other- 
wise, the  city  had  to  proceed  under  the  provisions  of  the  Code  for  the 
compulsory  transfer  of  property.  The  province  of  the  jury  was  simply 
to  ascertain  the  fair  price  of  the  land  and  improvement,  that  the  same 
might  be  paid  to  such  of  the  owners  as  were  entitled  to  remuneration ; 
who  those  owners  were,  was  a  question  for  the  Court  to  decide." 

It  is  true,  the  jury  could  only  ascertain  the  fair  pric'e  of  the  property 
needed,  but  the  other  question  was  virtually  settled  by  the  city  authori- 
ties as  one  of  public  policy,  in  declaring  that  the  public  safety  required 
the  improvement,  and  resorting  to  the  proceedings  prescribed  by  law 
for  divesting  the  owners  of  their  property  needed  for  the  purpose.  And 
as  the  right  of  the  city  government  to  decide  that  it  was  to  the  public 
interest  to  become  the  owner  of  the  soil  necessary  for  the  contemplated 
road  and  levee,  and  adopt  the  mode  of  proceeding  in  such  a  cose,  is  not 
questioned,  it  is  not  our  province  to  deny  it.  We  think,  as  the  city  has 
elected  this  mode  of  proceeding,  it  must  be  held  to  the  rules  in  the  Code 
on  the  subject,  and  that  it  is  unnecessary  to  decide  whether  the  act  of 
1829,  (p.  16)  applies  to  the  portion  of  the  banlp  of  the  Mississippi,  within 
the  limits  of  tilts  city. 

The  irregularities  complained  of,  and  whioh  are  glaring,  are  such  as 
the  owners  and  appellees  might  take  advantage  of,  but  they  have  waived 
them,  and  express  themselves  satisfied  with  the  conclusion  of  the  jury. 
There  is  nothing  in  the  record  to  enable  us  to  say  that  the  jury  erred  in 
fixing  the  value  of  the  property,  of  which,  however,  the  city  does  not 
seem  to  complain. 

We  wish  it  distinctly  understood,  that  we  do  not  consider  this  case  a 
precedent,  as  to  the  mode  to  be  pursued  and  the  rights  involved  in  the 
making  of  new  levees  in  New  Orleans.  We  decide  it  simply  upon  its 
peculiar  pleadings,  and  do  not  think  the  questions  of  servitudes  and  of 
the  rights  and  obligations  of  riparian  proprietors  are  properly  raised  for 
decision. 

As  to  the  compensation  of  the  jury,  whioh  is  fixed  by  themselves  at 
the  sum  of  $1,800,  and  to  whioh  the  city  objects  for  that  reason,  as  well 
as  because  it  is  excessive,  we  are  of  opinion  that  there  is  no  law  to 
authorize  the  mode  or  amount  of  the  allowance.  We  think  the  jury  is 
not  unlike  those,  which  are  summoned  in  a  particular  occupation,  pro- 
fession or  trade,  an  acquaintance  with  which  is  necessary  in  the  decision 
of  special  causes,  as  a  jury  of  merchants,  and  are  to  be  compensated  in 
like  manner.  We  are  referred  to  no  law  which  provides  special  compen- 
sation for  jurors  in  a  case  like  this,  or  makes  a  distinction  between  them 
and  ordinary  jurors. 
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The  judgment  in  this  respect  should  be  corrected. 

It  is  therefore  decreed,  that  so  much  of  the  judgment  appealed  from, 
as  awards  to  the  members  of  the  jury,  collectively,  for  their  serried 
herein,  eighteen  hundred  dollars,  be  reversed,  and  that  the  said  jurors 
be  allowed  the  usual  fee  fixed  by  law,  to  be  taxed  as  costs,  and  that  in 
other  respects  the  judgment  be  affirmed,  costs  of  appeal  to  be  paid  by 
the  appellees. 

No.  1368.— William  Wells  o.  Jambs  Coylk. 

WWt  tfa«  «Tidenca  shows  that  rait  has  been  brought,  *nd  jndffraent  rendered  on  the  sum  inrtre- 
men*  between  other  parties,  tbs  plea  of  rw  judicata  will  not  be  maintained. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duphntier,  J. 
D.  IT.  Eennen  and  C.  M.  Conrad  <&  Son,  for  plaintiff  and  appellant 
Buchanan  dt  Gilmore,  for  defendant  and  appellee. 

Labauve,  J.    This  suit  is  brought  on  the  following  instruments: 

1— "$732.  At  Mr.  Wm.  Wells,  April  14,  1863, 1  promise  to  pay  on 
demand,  to  the  order  of  Mr.  or  Mrs.  Wells,  seven  hundred  and  thirty-two 
dollars,  for  value  received. 

(Signed)  Jambs  Coras. 

Endorsed:    James  Coyle. 

2 — "  950.    Due  William  Wells  or  Dearer  fifty  dollars,  on  demand. 
(Signed)  James  Coxlb. 

Endorsed:    Wm.  Wells." 

The  defendant  answered  by  the  peremptory  exception  of  res  judicata. 
"That  the  matters  alleged  and  demanded  in  the  plaintiff's  petition,  have 
been  heretofore  finally  determined  in  favor  of  defendant  by  judgment  of 
the  said  Sixth  District  Court,  in  the  suit  No.  11,152,  entitled  Alfred  Mar- 
chand  v.  James  Coyte,  in  which  suit  the  same  alleged  indebtedness  for  the 
same  cause  was  claimed  from  this  defendant  by  said  Marchand,  the  then 
holder  of  the  note  and  due  bill;  that  the  judgment  aforesaid  is  final  as 
between  the  parties  to  this  suit,  and  has  in  law  the  force  of  the  thing 
adjudged." 

The  District  Court  sustained  the  plea,  and  gave  judgment  in  favor  of 
defendant,  and  the  pUintiff  appealed. 

The  plea  of  res  judicata  must  be  tested  by  the  pleadings  and  the  judg- 
ment in  the  case  of  Mnrcfiand  v.  Coyle.  There  Marchand  sued  as  holder 
of  said  note  and  bill,  under  the  endorsement  of  William  Wells,  and  the 
said  James  Coyle  pleaded  the  general  issue,  and  admitted  his  signature; 
he  averred  that  said  note  and  due  bill  were  void  and  of  no  effect  in  law, 
for  this: 

"Said  pretended  obligations  were  made  and  executed  at  Ponchatoola, 
in  this  State,  then  and  now  in  the  hostile  possession  of  the  enemies  of 
the  United  States.  That  the  wme  have  been  brought,  contrary  to  law, 
within  the  jurisdiction  of  this  Honorable  Court,  and  that  the  payee 
thereof  or  his  real  or  feigned  assignee,  the  plaintiff,  has  no  cause  of 
action  upon  the  same  in  11: m  rourt,  or  any  right  to  stand  in  judgment 
herein."    *    *     *    The  ha' inee  net  deemed  important 

Upon  that  iteue,  judgrut  at  was  rendered  dismissing  the  suit,  at  plain* 
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tiff's  costs.  The  only  issue  there  was,  whether  or  Dot  Marchand  could 
maintain  the  suit  and  stand  in  judgment,  and  the  question  in  the  case  at 
bar  is,  whether  or  not  Williams  Wells,  the  payee,  can  claim  of  the  defen- 
dant the  performance  of  his  contract. 

The  plaintiff  herein  sues  as payee,  and  in  the  former  case  Marchand 
sued  as  endorsee. 

The  cases  present  two  different  persons  acting  in  different  capacities. 

We  are  of  opinion  that  this  case  does  not  eome  within  Ait  2265  of  the 
Civil  Code. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  annulled  and  reversed.  It  is  further  ordered,  that  the  plea  of  res 
judicata  be  overruled,  and  the  case  remanded  to  be  tried  according  to 
law,  the  defendant  and  appellee  to  pay  costs  of  appeal. 
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No.  1490,— State  of  Louisiana  v.  J.  B.  Young,  Wm.  McKenna  and  H. 

B.  Gbbbn. 

A  pemal  bond  conditioned  that  the  aociued  will  appear  before  the  ITlrtt  District  Court  of  New  Or- 
leans,  when  called  npon.  cannot  be  forfeited,  and  the  eeourltie*  made  liable  thereon  by  a  decree 
of  the  Dtetriot  Uourt  of  the  pariah  of  Jefferson. 

APPEAL  from  the  District  Court,  Parish  of  Jefferson,  Gaznbat,  J. 
B.  C.  Elliott,  District  Attorney,  for  State.     Marr  dt  Foute,  for  defen- 
dants and  appellants. 

Taliaferro,  J.  Upon  information  laid  against  them  in  the  First  Dis- 
trict Court  of  New  Orleans,  the  defendants  severally  entered  into  recog- 
nizances, to  answer  before  that  court  a  oharge  of  assault  and  battery 
preferred  against  them.  The  Court  afterwards,  perceiving  that  the 
offence  charged  was  oommitted  in  the  parish  of  Jefferson,  transferred 
the  proceedings  to  the  District  Court  of  that  parish.  The  accused  parties, 
failing  to  appear  in  that  court,  the  district  attorney  of  that  district  caused 
them  and  their  sureties  to  be  called  on  their  recognizances,  and  took 
judgments  on  the  several  bonds  as  forfeited.  From  one  of  these  judg- 
ments, the  one  rendered  against  the  defendant,  Green,  and  E.  H.  Sum- 
mers, his  surety  in  eolido,  for  the  sum  of  five  hundred  dollars,  Summers, 
the  surety,  has  appealed. 

The  defence  is,  that  no  forfeiture  of  the  bond  has  arisen ;  that  the  con- 
dition of  the  bond  was  for  the  appearance  of  the  accused  before  the  First 
District  Court  of  New  Orleans,  and  not  for  his  appearance  before  the 
District  Court  of  the  parish  of  Jefferson. 

The  defence  must  prevail. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed.  It  is  further  ordered, 
that  judgment  be  rendered  in  favor  of  the  defendant. 

No.  1239. — C.  A.  Barriers  &  Brother  v.  Herman  Stein. 

Where  the  erldenoe  ahow*  that  more  than  fifteen  month*  elapard  after  the  maturity  of  a  prourfeaory 
note,  before  any  impediment  aroee  to  the  institution  of  trie  •uit,  the  plea  of  prescription  will 
ftowaik 
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APPEAL  from  the  District  Court,  Parish  of  Carroll,  Farrar,  J. 
Goodrich,  Pitcher  &  Montgomery,  for  plaintiffs  and  appellees.    Ik- 
France,  Delony  &  Roberts,  for  defendant  and  appellant. 

Brief  for  defendant  and  appellant. — The  main  issue  in  this  case  is  the 
plea  of  prescription.  The  note  sued  on  was  dne  September  22d,  1859; 
the  defendant  was  cited  March  29,  1866,  which  makes  about  six  and  a 
half  years,  and  without  some  evidence  to  show  an  interruption  of  pre- 
acriptiop,  it  seems  strange  that  judgment  should  have  been  rendered 
against  the  defendant.    C.  C.  3505. 

It  is  contended,  however,  that  there  was  an  interruption  growing  out 
of  the  recent  disturbances  of  the  country,  and  this  Court  is  gravely  asked 
to  take  notice,  without  evidence,  that  there  was  a  suspension  of  civil 
process.  We  think  this  is  a  king  too  much.  The  plea  of  prescription 
was  filed  in  the  lower  court,  both  by  way  of  exception  and  answer,  and 
if  there  are  any  causes  for  an  interruption,  it  was  the  pjaintilfr'  duty  to 
have  shown  them. 

"  Presumptions  not  established  by  law,  are  left  to  the  judgment  and 
discretion  of  the  Judge,  who  ought  to  admit  none  but  weighty,  precise 
ajad  consistent  presumptions,"  etc.    C.  C.  2267,  and  authorities  cited. 

Were  the  causes  which  create  the  rule  contra  non  valentem  universal  in 
their  application,  as  in  case  of  war  with  a  foreign  nation,  it  is  barely 
possible  that  the  court  might  take  notice  of  it;  but  a  mere  civil  feud,  or 
rebellion,  where  the  courts  were  open  one  time  and  closed  at  another,  it 
is  asking  a  court  of  appellate  jurisdiction  to  descend  from  ita  high  posi- 
tion, assume  the  functions  of  a  court  of  the  first  instance,  and  enter  into 
an  investigation  and  calculation  of  petty  details  and  dates,  and  that,  too, 
from  the  uncertain  light  of  public  history,  proverbially  unreliable.  But 
again,  even  if  the  court,  in  general  matters,  could  presume  the  cause, 
creating  the  rule  non  constant,  that  it  applies  to  the  partiee  to  this  litiga- 
tion. There  were  many  localities  where  the  courts  were  not  closed,  and 
the  court  is  as  much  at  liberty  to  presume  that  the  plaintiff  could  have 
prosecuted  his  demand  during  the  six  and  a  half  years,  as  that  he  was 
precluded.  Neither  presumption  can  be  allowed,  as  they  lack  the  attri- 
butes required  by  Art.  2267,  are  neither  weighty,  precise  no*  consistent, 
and  should  have  been  supported  by  testimonial  proof. 

The  question,  then,  arises,  what  disposition  can  be  made  of  this  ease? 
To  affirm  the  judgment  would  be  clearly  contrary  to  law;  to  remand  the 
case  would  be  paying  a  tribute  to  negligent  practice;  and  it  results  that 
the  sole  alternative  is  to  reverse  the  judgment  and  render  judgment  for 
defendant  Pleas  of  prescription  are  regarded  with  favor  by  all  courts, 
have  been  denominated  by  the  highest  tribunal  in  the  land  as  statutes  of 
repose,  and  enacted  in  the  best  interests  of  society.  1  Pet  R  360;  5  ih. 
.407. 

A  familiar  rule  of  evidence  is,  that  the  best  evidence  in  a  case  must  be 
adduced.  Presumption  in  this  ease  being  secondary,  cannot  be  resorted 
to. 

Taiiavebbo,  J.  The  plaintiffs  sue  the  defendant  aa  a  commercial  part- 
ner of  the  firm  of  Stein  &  Ryan,  on  a  promissory  note  signed  by  the  firm 
on  the  22d  March,  1859,  for  $830  50,  and  made  payable  to  plaintiff*  six 
.months  after  date. 

The  main  issue  in  this  case  is  the  plea  of  prescription.  • 

The  plaintiffs  had  judgment  in  their  favor,  and  the  defendant  appealed. 

We  think  the  plea  of  prescription  ought  to  prevail.  The  note  became 
due  on  the  22d  of  September,  1859.  Fifteen  months  at  least  elapsed 
after  tjie  maturity  of  the  note,  before  there  was  any  impediment  in  the 
way  of  the  institution  of  suit  by  the  plaintiffs,  whatever,  might  have 
arisen,  afterwards. 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  #f 
the  District  Court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered  that  judgment  be  rendered  in  favor  of  the  defen* 
dant,  the  plaintiffs'  and  appellees  paving  costs  in  both  courts. 


No.  1169.— Jean  M.  Lapbtbb  r>.  E.  E.  Robertson  et  tfL 

Where  the  mail  service  between  two  point*  is  suspended  or  broken  up.  a  notioe  of  protest  deposited 

in  tae  post-offloe  by  the  notary  at  one  plaoe,  addressed  to  an  endorser  who  resides  at  another,  the' 

serrioe  is  not  good. 
Where  the  mail  serfioe  cannot  be  used  as  a  means  of  conveying  notioe.  the  holder  of  commercial 

paper  is  not  exoosed  if  be  fails  to  use  all  other  practicable  means  of  bringing  home  notice  to  the 

party  whom  he  wishes  to  charge.    19  A.  43. 

APPEAL  from  the  District  Court,  Parish  of  Terrebonne,  Gates,  J. 
R.  JV.  Ogden,  for  plaintiff  and  appellant.    Bush  &  Goode,  for  Mrs. 
Danks,  appellee. 

Jxslet,  J.  This  ease  presents  a  state  of  facts  similar  to  those  upon 
which  this  Court  decided  the  case  of  the  Citizens'  Bank  v.  Pugh,  19  A.  43. 

The  defendant,  Mrs.  Dante,  is  sued  as  the  endorser  of  a  promissory 
note,  drawn  by  E.  E.  Bobertson. 

The  note  was  protested  at  New  Orleans,  where  it  was  made  payable  on 
the  10th  March,  1863,  and  on  that  day  a  notice  of  protest  addressed  to 
the  defendant,  at  Houma  post-office,  Louisiana,  was  deposited  at  the 
poet-office,  New  Orleans,  when  there  was  no  postal  communication 
between  Houma  and  New  Orleans,  which  had  ceased  several  months  pre- 
viously. 

It  is  in  proof,  that  there  were  other  practicable  means  of  bringing 
home  notice  to  the  endorser,  which  were  not  used.  The  judgment  of  the 
lower  court  in  favor  of  the  appellee  must  be  affirmed. 

It  m  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  ther 
District  Court,  in  favor  of  the  defendant  and  appellee,  be  affirmed  at  the 
cost*  of  appellant. 


No.  995. — Baboogk  &  Kkenochan  v.  J.  M.  &  J.  C.  Mukpht. 

Plaintiff",  commission  merchants  in  New  Orleans,  bought  ootton  in  Texas,  in  1861.  and  stored  it  isi  a 
warehouse  in  Jefferson,  "Texas:  during  the  late  war,  the  ajrent  of  the  owners  made  a  sale  et  the 
eotton  to  the  so-called  Confederate  authorities,  who  took  actual,  forcible  possession  of  it;  it  the 
doaw  of  the  war  the  United  States  anthorities  took  charge  of  the  warehouse  and  all  the  ootton 
therein  as  Confederate  property.  Plaintiffs  now  bring  snit  against  the  warehouseman  for  the 
eotton:  HeW— That  the  warehouseman  having  shown  a  sufficient  legal  excuse  for  not  delivering 
the  ootton,  the  burden  of  proof  fails  on  plaintiffs,  before  they  oan  recover,  to  show  that  the  eotton 
was  lost  to  them  through  his  fault  or  neglect. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thtard,  J. 
Hyams  &  Jonas,  for  plaintiffs  and  appellants.    B.  C.  XWter,  for 
defendants  and  appellees. 

IiABAUVB,  J.  The  plaintiffs  claim  of  the  defendants  $7,792  28,  the 
value  of  sixty-four  bales  of  cotton,  stored  in  the  warehouses  of  the  defen- 
dants at  Jefferson,  'Texas,  in  1861  and  1862,  and  which  they  refuse  to  deliver 
to  the  plaintiffs.  They  allege  that  said  cotton  was  stored  by  their 
collectors  and  agent  in  the  warehouses  of  defendants,  who  gave  receipts 
therefor,    tfhat  defendants,  in  violation  of  plaintiffs'  rights  of  property 
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and  their  contract  of  storage,  have  delivered  and  disposed  of,  or  shipped 
for  their  own  account,  the  said  cotton  to  some  party  unknown,  and  that 
now  they  refuse  to  deliver  the  same,  pretending  that  thry  have  delivered 
it  to  the  agents  of  the  so-called  Confederate  States  Government,  which 
is  untrue.  The  answer  admits  the  storage  of  the  cotton,  but  avers  that  G. 
P.  Evans,  the  agent  of  the  plaintiffs,  sold  the  64  bales  of  cotton  to  the 
Confederate  Government,  who  actually  took  actual  possession  of  said 
cotton  from  the  control  of  defendants,  who  are  discharged  from  all  res- 
ponsibility. 

The  case  was  tried  by  a  jury  who  gave  a  verdict  in  favor  of  defendant?, 
and  the  Court,  having  overruled  a  motion  for  a  new  trial,  gave  judgment 
Accordingly.     Tbe  plaintiffs  appealed. 

We  have  carefully  examined  the  testimony,  which  is  very  voluminous, 
and  we  are  satisfied  of  the  followering  facts:  That  Evans,  plaintiffs' 
agent,  was,  under  compulsion,  obliged  to  sell  the  said  cotton  to  the 
Confederate  States,  whose  authority  took  possession  of  the  same  as  well  as 
of  defendants'  warehouses,  to  store  other  cotton  impressed  and  purchased 
by  the  Confederate  authority.  That  the  whole  balance  of  the  cotton  in 
the  warehouses,  at  the  close  of  the  war,  was  taken  possession  of  and 
appropriated  by  the  United  States  authorities,  as  being  considered  and 
viewed  as  property  of  the  so-called  Confederate  States.  So  far  then  the 
defendants  have  shown  a  proper  and  legal  excuse  for  not  delivering  the 
cotton. as  bailee  or  depositary. 

Now,  to  recover,  plaintiffs  must  show  that  the  defendants  have  used 
the  cotton  or  disposed  of  it,  or  that  it  has  been  lost  to  the  plaintiff* 
through  the  fault  or  neglect  of  the  defendants;  it  is  upon  them  that  the 
onut  probandi  falls.  There  is  nothing  in  the  record  showing  that  the 
defendants  have  been  guilty  of  any  such  charge. 

This  case  involves  none  but  questions  of  facts,  which  have  been  solved 
in  favor  of  defendants  to  the  satisfaction  of  the  Court  below,  and  we  are 
of  opinion  that  plaintiffs  have  failed  to  make  out  a  clear  case. 

It  is  therefore  ordered  and  decreed  that  the  judgment  be  affirmed,  with 
costs. 

Petition  for  a  rehearing. — The  plaintiff  and  appellants  respectfully  ask 
a  rehearing  on  the  following?  grounds: 

The  court  states:  "That  the  whole  balance  of  the  cotton  in  defendants* 
warehouses,  at  the  close  of  the  war,  was  taken  possession  of  and  appro- 
priated by  the  United  States  authorities,  as  being  considered  and  viewed, 
as  property  of  tbe  so-called  Confederate  States." 

So  far,  then,  the  defendants  have  shown  a  proper  and  legal  excuse  for 
not  delivering  the  cotton  as  bailee  or  depositary. 

11  Now  to  recover,  the  plaintiffs  must  show  that  the  defendants  have 
used  the  cotton  or  disposed  of  it,  or  that  it  has  been  lost  to  the  plaintiff 
through  the  fault  or  neglect  of  defendants;  it  is  upon  them  that  the 
onus  probandi  falls." 

We  have  assumed  this  burden  of  proof,  and  the  testimony  we  have 
furnished  is  of  the  highest  character  known  to  the  law — the  admissions 
and  statements  of  the  defendant  himself.  We  refer  to  the  testimony  of 
Qeo.  P  Evans,  (pages  37  to  46  Record,)  which  testimony  was  not,  and 
could  not,  be  impeached;  it  was  taken  contradictorily  with  the  defendant 
and  filed  in  court  six  months  1>efore  the  trial  of  the  cause. 

Evans  proves,  that  on  the  24th  day  of  May,  1865,  Murphy  told  him 
that  he  still  had  plaintiffs'  cotton  in  his  possession.    The  Confederate 
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authority,  at  that  time,  bad  cea«ed,  ami  "Murphy  said,  that  he  would 
ship  plaiu  tiffs'  cotton  to  J.  W.  Burbridge  &  Co.,  at  New  Orleans,  and 
direct  them  to  hold  the  proceeds,  subject  to  the  decision  of  the  Courts." 
Evans  immediately  served  upon  defeuduut  the  uotice,  to  be  found  at  | nitre 
47  Iteoord,  (document  A,)  which  was  received  by  Murphy  without 
response  or  objection.  This  is  confirmed  by  tip*  testimony  of  S  F.Mosely, 
(p.  92  Record).  We  ask  the  particular  attention  of  the  Court  to  tins 
notice. 

Now,  this  testimony  shows  that  plaintiffs'  cotton  was  in  defendants' 
warehouse  when  the  war  ended,  and  hud  not  be  turned  over  to  the 
Confederate  authorities. 

Now,  the  Court  says,  that  the  whole  balance  of  the  cotton  in  defen- 
dants' warehouses,  at  the  close  of  the  war,  was  taken  possession  of  by 
the  United  States  authorities.  Let  us  see  when  this  occurred,  hs  proven 
by  defendants'  own  witnesses.  In  the  Record,  p.  121,  the  Court  will 
find  the  order  on  which  Murphy  delivered  119  bales  to  the  Uuited  States 
Treasury  Agents;  it  is  dated  Marshall,  Texas,  July  15th,  1865.  At  n. 
119,  Record,  will  be  found  the  order  under  which  Murphy  delivered  33 
bales  to  W.  McMaster;  this  bears  date  September  7th,  1805;  and  these 
two  lots  were  all  the  cotton  delivered  by  Murphy  to  the  Government 
authorities.  See  testimony  of  Pitcher,"  Tucker  and  Stealey.  Was 
plaintiffs'  cotton  included  therein?  We  have  the  positive  evidence 
of  the  defendant  himself  to  the  contrary. 

On  the  12th  day  of  July,  Evans  returned  to  New  Orleans,  for  the 
purpose  of  getting  plaintiffs*  cotton  from  Murphy,  and  when  he  deman- 
ded the  same,  Murphy  told  him  that  he  did  not  have  it,  but  bad 
delivered  it  to  the  agents  of  the  Confederate  Government.  See  testi- 
mony of  Evans,  pp.  36  to  47. 

At  this  time  the  United  States  anthorities  had  neither  taken,  nor 
claimed  a  bale  of  cotton  from  Murphy's  warehouses.  Therefore  it  is  clear 
that  the  United  States  authorities  never  took  a  bale  of  plaintiffs'  cotton. 

But  the  defendant  admitted  that  he  had  that  cotton  in  possession  on 
the  24th  of  May,  1865,  when  the  war  was  over,  and  Confederate  authority 
had  ceased.  He  was  notified  to  hold  the  same  for  his  bailors,  the 
plaintiffs. 

He  says  he  is  determined  to  ship  it  to  New  Orleans,  to  J.  W.  Burbridge 
k  Co.,  for  the  courts  to  determine  what  shall  be  done  with  it.  Does  ne 
do  so?  Does  he  account  for  it  at  all?  And  yet,  as  bailee,  he  is  bound  to 
show  what  became  of  the  property  of  his  principal.  He  had  the  cotton 
on  the  24th  day  of  May,  1865;  he  did  not  have  it  on  the  12th  day  of 
July,  1865;  and  yet  during  this  period,  he  had  free  and  undisputed  con- 
trol of  his  warehouses  and  property,  without  interference  or  hinderance 
from  either  defunct  Confederate,  or  victorious  National  authority.  It  is 
for  him  to  show  what  he  did  with  plaintiffs'  cotton. 

We  show  by  the  testimony  of  Forrestier,  (page  158  Record,)  that 
during  said  interval  of  time,  Murphy  shipped  to  J.  W.  Burbridge  &  Co., 
for  his  own  account,  251  bales  cotton,  and  during  the  season  some  1400 
bales.  This,  he  claims,  was  his  own  cotton.  He  should  show  why  he  did 
not  ship  plaintiffs'  cotton.  He  could  not  discriminate  in  his  own  favor. 
Where  a  warehouseman  has  his  own  goods  in  the  same  warehouse  with 
those  of  his  principal,  and  on  losing  a  part,  claims  the  part  saved  as  his 
own,  it  is  encumbent  on  him  to  show  why  his  own  goods  were  saved  and 
not  those  of  his  principal 

We  respectfully  submit  to  the  Court  that  the  testimony  above  referred  to 
will  fully  justify  the  Courtin  grauiug  arehearing  and  a  reversal  of  the  judg- 
ment This  Court  can  examine  the  facts,  as  well  as  the  law,  and  correct  er- 
ror, of  judges  or  juries.  None  but  a  formal  application  for  a  new  trial  was 
made  below,  plaintiffs  being  satisfied  that  the  sympathies  of  juries  at 
that  time  were  with  those  who  claimed  to  have  suffered  with  the  down- 
fall of  the  fortunes  of  the  Confederacy,  no  matter  how  much  they 
enriched  themselves  in  its  dying  hours. 

Rehearing  refused. 

51 
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49  uwl  No.  1767.— Stats  op  Louisiana  v.  Peter  Krefple,  and  Franx,  alias 

Tony. 

In  a  criminal  case,  where  there  U  no  bill  of  exoeptiona,  nor  assignment  of  error*,  and  Uiere  b  oo  •nw 
patent  in  the  record,  the  judgment  of  the  Dittriot  Court  will  be  affirmed. 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Howe,  J. 
a  H.  Luzmbivrg,  District  Attorney,  lor  State.     J.  J.  E.  Planehard, 
for  defendants  and  appellants. 

Ilsley,  J.  The  defendants  were  both  tried,  convicted  and  sentenced 
to  imprisonment  at  hard  labor  for  the  crimes  of  burglary  and  larceny. 
They  have  appealed. 

There  is  no  bill  of  exceptions  in  the  record,  nor  is  any  assignment  of 
errors  filed  in  this  eoart,  and  so  far  as  this  Court  can  examine  the 
grounds  of  the  motion  for  a  new  trial,  we  can  perceive  no  error  in  the 
Judge's  refusal  to  entertain  it,  nor  indeed  any  other  error  in  the  record. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  affirmed. 

4*  iieo|  No.  1697. — State  oy  Lquisiana  v.  Louis  Morel  and  Jacob  Reidy. 

Xb  a  criminal  ease,  where  no  bill  of  exception*,  nor  assignment  of  error*.  U  found  in  the  record,  tad 
no  error  of  law  appears  in  the  proceeding*,  the  Judgment  of  the  District  Court  will  be  afirmed 

APPEAL  from  the  First  District  Court  of  New  Orleans,  Howey  J. 
C.  H.  Lusenburg,  District  Attorney,  for  State.     Abdl  and  Juhnttton, 
for  defendants  and  appellants. 

Howell,  J.  The  defendant,  Louis  Morel,  has  appealed  from  a  judg- 
ment sentencing  him  to  one  year's  imprisonment  at  hard  labor  in  tie 
State  Penitentiary,  upon  his  plea  of  guilty  to  a  charge  of  larceny;  but 
he  has  made  no  appearance  here. 

After  examining  the  record,  we  find  no  bill  of  exceptions,  no  assign- 
ment of  errors,  aud  no  esrpr  of  law  in  the  proceedings,  which  requires 
the  interposition  of  the  appellate  tribunal  See  case  of  State  v.  Benan, 
fust  decided. 

Judgment  affirmed,  with  costs. 
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No.  549.  —Mrs.  Josephine  P.  Moore  v.  Steamer  Evening  Stab,  et  ak 

Steamships  engaged  in  cent  lag  paeeengera  from  one  port  to  another  are  reapdnxibte  for  the  leei  or 
'age  done  to  baggage  while  on  board,  whioh  he*  been  placed  in  the  custody  of  the  omceref 
the  reesel.  whoee  duty  it  i*  to  receive  and  take  care  of  baggage; 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Howell,  J. 
Roselius  &  Philips,  for  plaintiff  and  appellee.     E.  W.  Huntington 
for  defendants  and  appellants, 

Taliaferro,  J.  The  plaintiff  brings  this  action  against  the  defendants 
to  recover  from  them  three  hundred  and  sixty-four  dollars  and  fifty 
rents,  with  interest  and  costs,  the  value,  as  she  alleges,  of  the  contents  of 
a  trunk  containing  wearing  apparel,  which,  was  damaged  and  rendered 
valueless  by  reason  of  the  trunk  falling  over,  into  salt-water,  fronts 
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boat  in  which  it  was  being  carried  from  the  wharf  at  New  York  on  board 
the  steam  vessel,  by  persons  employed  by  the  managers  of  the  vessel. 
The  plaintiff  had  judgment  in  accordance  with  the  prayer  of  her  petition, 
and  defendants  have  appealed. 

It  appears  from  the  evidence  of  the  second  porter  of  (he  Evening  Star 
that  he  assisted  in  receiving  the  passengers'  baggage  on  the  day  the 
vessel  left  New  York,  and  that  he  received  one  trunk  belonging  to  Aftrs. 
Moore. 

It  is  further  in  proof  that  the  plaintiffs  trunk  fell  into  the  water 
from  the  boat  as  it  went  from  the  whacf  to  the  steamship;  that  it 
remained  in  the  water  abont  five  minutes;  that  when  put  on  board  the 
steamship  it  was  stowed  awiLy  in  the  hold*  and  when  the  vessel  arrived  in' 
Hew  Orleans  the  trunk  was  taken  oat,  and  soon  after  opened;  that  the 
trunk  remained  in  the  hold  of  the  vessel  daring' the  entire  voyage;  that 
when  the  trunk  was  opened,  upon  its  arrival  at  New  Orleans,  the  oon tents 
were  fonnd  to  be  water  soaked,. mouldy  and  so  damaged  that  they  wfere 
entirely  worthless.  The  articles  of  clothing  found  in  this  damaged  eon- 
dition,  were  estimated  by  two  of  the  witnesses  called  upon  to  examine 
them,  to  have  been  worth,  before  receiving  the  damage,  8364  50.  Other 
witnesses  corroborate  the  statements  mode  by  the  two  who  were  called  up- 
on to  inspect  the  contents  of  the  trunk.    We  think  the  case  fully  mode  oaf. 

The  trunk  was  received  by  a  porter  of  the  boat,  whose  business  it  was  to 
take  charge  of  the  baggage  of  the  passengers.  The  damage  occurred 
while  the  trunk  was  under  his  charge,  and  the  amount  of  loss  sustained 
is  clearly  established.     1  Martin  196;  18  An.  664;  Civil  Code  Art  2723; 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs  in  both  courts, 

Howell,  J.,  reensed. 
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No.  6876.—  Ctbot  Genths  t.  Majtcjibl  Blasco. 

The  hypothecary  aetion  to  enter*  e  th  >  right*  of  mortgage  on  property.  Is  not  proscribed  by  the 
kpee  of  ten  year*;  it  may  be  exercised  at  any  time  while  the  mortffafe  is  in  existence. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Price,  J. 
A.  T.  Steele,  for  plaintiff  and  appellant.     O.  LeGardeur,  for  defen- 
dants. 

Ilsley,  J.  In  the  year  1841,  the  widow  and  heirs  of  Manuel  Prados, 
Sr.,  (of  whom  Manuel  Prados,  Jr.,  was  one)  sold  a  lot  of  ground,  with 
the  buildings  thereon,  to  Manuel  Blasco,  by  a  notarial  act,  which  was 
duly  recorded,  and  in  which  the  property  is  said  to  be  free  of  mortgages. 
In  1839,  Thomas  Banks  had  obtained  a  judgment  against  Manuel  Prados, 
Jr.,  which  was  duly  recorded  in  the  same  year,  and  reinscribed  in  1849 
and  1859. 

This  judgment  was  purchased  in  1843  by  Cyrot  Gentes,  the  plaintiff  in 
this  suit 

There  is  nothing  in  the  record  to  show  that  this  judgment  was  ever 
revived  as  required  by  the  provisions  of  the  act  of  the  Legislature  of 
1853, 
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The  present  suit  was  brought  in  March,  I860,  and  it  is  admitted  thatin 
the  interval  between  the  cUte  of  the  judgment  and  the  date  of  thin  rot, 
Manuel  Blasco  was  and  remained  in  the  full,  public,  peaceable  and  undis- 
turbed possession  of  the  property. 

The  question  presented  is,  can  Manuel  Blanco,  who  has  set  up  the  pre- 
scription of  ten  years  against  the  plaintiff's  hypothecary  action,  be 
compelled  to  pay  the  said  judgment,  or  in  default  thereof,  has  the  judg- 
ment creditor  the  legal  right  to  have  the  defendant's  lot  of  ground 
acquired  by  him  as  aforesaid,  seized  and.  sold  to  satisfy  his  claim? 

The  doctrine  taught  in  Timusse  v.Minturn,  11  La.  256,  was  to  the  effect 
tjiat  a  plaintiff,  whose  title  is  barred  by  prescription,  acquire**!*  causa, 
cannot  a  fortiori  enforce  a  mortgage  or  real  right  to  the  property,  when 
prescription  liberandi  causa  is  opposed  to  him. 

This  decision  was  followed  in  3  A.  334,  by  that  in  Bibb  v.  The  Ukum 
Bank  cf  Louisiana,  wherein  a  different  doctrine  prevailed,  viz:  that  the 
prescription  against  mortgages  can  only  be  acquired  by  the  time  fixed  by 
law  for  the  prescription  of  the  hypothecary  action,  but,  that  prescriptive 
time  is  not  in  that  case  determined. 

And  to  this  last  decision  succeeded  the  case  of  Adli  v.  Prudhommeand 
Wife,  16  A.  343,  in  which  the  two  preceding  cases  are  reviewed,  and  this 
Court  therein  unhesitatingly  adopts,  as  the  correct  principle,  that  enun- 
ciated in  the  case  of  Lanusse  v.  Mini  urn. 

The  tranquility  of  those  who  possess,  under  the  legal  conditions  im- 
movable property,  renders  it  necessary  that  this  vexed  question  should  be 
definitely  set  at  rest;  and  hence,  we  have  examined  it  critically  in  the 
abstract,  with  the  view  of  testing  the  correctness  of  the  last  ruling  in  the 
reviewing  decision  of  Ad  e  v.  Prudltomme,  and  which  we  sanction  as 
applicable  to  the  present  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appellant 


Upon  the  principle  of  stare  decisis,  we  concur  in  this  decree 

R.  K.  Howell. 
Zenok  Labauvs. 


On  Rehearing. 
-  Taliafbbbo,  J.  Upon  a  further  consideration  of  the  question  of  pre- 
scription raised  in  this  case,  we  are  not  inclined  to  think,  i.s  fully  appli- 
cable to  it,  the  ruling  iu  the  cases  of  Lanusse  v.  Minium,  11  L.  256,  and 
Ade'e  v.  Prudfonnme,  16  A.  313,  upon  which  we  predicated  our  first 
opinion.  They  sanction  the  doctrine,  that  the  hypothecary  action  is 
lireicribed  by  the  lap^e  of  time  which  bars  the  petitory  action.  Wears 
not  sati  tied  that  this  view  cm  be  reconciled  with  thoro  provisions  of  the 
Cole  w  hie  1 1  treat  of  judicial  mortgages,  and  with  the  statute  of  1853, 
authorizing  the  revival  oi  judgments  and  the  continuing  them  in  force 
indefinitely. 

The  prescription  acquirendi  causa,  as  laid  down  iu  Lanvs^e  v.  Mintum, 
avails  a  possessor  as  owner  under  a  title  translative  of  property,  and 
whose  possession  for  ten  years  has  been  public  and  uninterrupted,  t» 
prescribe  against  adverse  titles  and  claims  involving  the  question  of  own* 
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enhip.  But  how  does  he  escape  the  effect  of  mortgages  against,  the 
property  which  hare  been  revived  and  continued  in  force  by  reinscrip- 
tion?  Take  the  case  of  a  recorded  judgment  bearing  by  a  law  a  judicial' 
mortgage. 

If  the  judgment  is  revived,  according  to  the  act  of  1853,  and  rein- 
scribed,  the  judgment,  with  the  judicial  mortgage  it  bears,  exists  for 
another  period  of  ten  years,  and  may  be  so  continued.  The  action  to 
enforce  the  mortgage  must  continue  pari  passa,  with  the  mortgage 
itself.  For,  to  what  purpose  to  the  creditor  would  the  judicial  mortgage 
be  on  property  in  the  hands  of  third  persons,  if  his  hypothecary  action 
had  eeased  at  the  end  of  ten  years. 

Neither  Art.  3508  of  the  Civil  Code  nor  Art.  3495,  is  in  the  way  of  the 
co-existence  of  the  judicial  mortgage  and  the  hypothecary  action  to 
enforce  it. 

Art.  3503  is  restricted  to  personal  actions.  The  term  "  real  rights," 
used  in  Art  3495,  cannot  properly  be  construed  to  embrace  the  mortgage 
right  Such  a  construction  would  bring  it  in  conflict  with  the  Art.  8413 
of  the  Code,  which  attaches  the  judicial  mortgage  to  recorded  judg- 
ments, and  with  the  act  of  1853,  which  allows  judgments  to  be  revived 
and  continued  in  force  for  an  indefinite  period  of  time. 

In  the  case  we  are  referred  to  by  the  defendant's  counsel,  Kemp  v.  the 
Heirs  of  Cornelius,  14  A.  p.  301,  the  Court  expressly  say  it  was  a  personal 
action. 

It  was  where  a  party,  having  a  judgment  against  an  estate,  sued  the 
heirs  making  a  partition,  prayiug  that  a  sufficient  amount  of  property  be 
set  aside  to  pay  his  debt.     It  was  not  an  action  to  enforce  a  mortgage. 

We  consider  the  hypothecary  action  as  accorded  and  defined  by  Arts. 
61,  62  and  63  of  the  Code  of  Practice  to  be  an  original  action.  It  is 
declared  to  be  a  real  action,  and  that  it  follows  the  property  in  whatever 
hand  it  may  be  found.  What  is  said  in  Kemp  v.  th*>  Heirs  of  Cornelius,  14 
A  301,  in  regard  to  the  ten  year  prescription  being  applicable,  whenever 
it  becomes  necessary  to  institute  a  separate  and  distinct  action  from  the 
one  in  which  the  judgment  was  rendered,  seems  not  to  apply  to  the 
hypothecary  action.  In  that  case,  we  have  already  seen  the  action  was 
personal  We  do  not  find  in  our  Code  any  period  expressly  fixed  for  the 
prescription  of  the  hypothecary  action.  And  the  reason  seems  to  be  that 
its  duration  is  contingent  upon  the  existence  of  the  right  from  which  it 
springs. 

The  judicial  mortgage  may,  by  pursuing  the  provisions  of  law,  be  pro- 
tracted beyond  the  period  of  ten  or  of  twenty  years,  and  so  long  as  a  judg- 
ment revived  successively  within  the  stated  period  of  ten  years  under  the 
act  of  1853,  and  continuously  recorded  within  each  succeeding  period  of 
ten  years,  so  long  must  continue  the  hypothecary  action  to  enforce  it 

The  principles  announced  in  the  cases  of  Terrio  v.  Quidry,  5  A.  590, 
and  Bibb  v.  The  Union  Bank,  3  A.  334,  favor  the  views  here  expressed. 

In  the  case  now  under  consideration,  it  is  not  alleged  in  the  defence 
that  the  judgment,  in  virtue  of  which  the  plaintiff  claims  the  judicial 
mortgage,  is  prescribed,  and  we  are  left  to  assume  that  it  is  not  The  plain- 
tiff shows  successive  rei ascriptions  of  the  judgment  to  preserve  the  judi- 
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cial  mortgage  growing  out  of  it.  We  do  not  think  the  prescription  often 
years  can  avail  the  defendant  to  defeat  the  hypothecary  action  of  the 
plaintiff. 

The  case  of  Van  Wickle  v.  Qarnett  and  Husband,  14  A.  106,  is  closely  in 
point  to  the  one  before  us.  It  is  there  laid  down  that  the  prescription 
of  ten  years  plead  in  bar  of  the  hypothecary  action  was  interrupted  by 
the  reinecription  of  the  judgments. 

The  plaintiff  claims  that  his  judicial  mortgage  bears  upon  one-fifth  of 
the  property  described,  and  prays  to  enforce  it  against  one-fifth.  He 
alleges  that  Manuel  Prados,  Sr.,  left  five  heirs,  of  whom  Manuel  Prados, 
Jr.,  was  one,  and  against  whom  the  judgment  he  proceeds  on  was  ren- 
dered. It  is  taken  down  as  an  admission,  that  the  property  in  question 
was  sold  by  the  five  heirs,  but  this  can  hardly  amount  to  on  admission 
that  they  were  the  sole  owners. 

The  defendant  denies  every  allegation  of  the  petition,  except  whet  he 
specially  admits. 

Manuel  Prados,  Sr.,  left  a  widow,  and  she  joined  in  the  notarial  act  of 
sale  with  the  heirs,  "  by  reason  of  her  rights  in  the  community,  which 
existed  between  her  and  her  said  husband,  and  as  the  attorney  in  fact  of 
Rosalia,  one  of  the  heirs.'1 

'A  Jjeue  Uuts  satisfy  us,  that  one-half  of  the  property-  belonged  to  the 
widow,  and  that  the  interest  or  share  of  Manuel  Prados,  Jr.,  was  one-fifth 
of  one- half  instead  of  one-fifth  of  the  whole. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  former  judgment 
rendered  in  this  case  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  the  property  subject  to  the  plaintiff's  judicial  mortgage  be 
seized  and,  after  the  legal  advertisements  shall  have  been  made,  sold 
according  to  law;  that  is  to  say,  the  undivided  one-tenth  part,  share  and 
interest  in  the  house  and  lot  on  Conde  street,  No.  (56)  in  the  islet  bounded 
by  Conde,  Dumane,  Old  Levee  and  St.  Philip  streets,  which  lot  has  a 
front  of  sixty  feet  on  Oondt  street,  bounded  by  property  once  owned  by 
Simon  Cancella,  and  on  the  other  side  by  property  owned  by  LeBoy. 
And  it  is  further  ordered,  that  the  proceeds  of  said  one-tenth  in- 
terest, representing  the  share  and  interest  in  said  property  originallj 
owned  by  Manuel  Prados,  Jr.,  against  whom  the  judgment  of  the  plain- 
tiff was  obtained,  there  be  payed  to  the  plaintiff  the  amount  of  said 
judgment  as  follows:  The  sum  of  three  hundred  and  seventy-five  dol- 
lars, with  interest,  at  the  rate  of  five  per  oent.  per  annum,  from  the  3d 
of  August,  1889,  until  paid;  and  also,  the  further  sum  of  three  hundred 
and  seventy  five  dollars,  with  like  rate  of  interest  from  the  4th  of  Novem- 
ber, 1839,  until  paid;  and  the  costs  (hat  accrued  on  that  judgment,  to-wit: 
fifty  dollars  clerk's  costs,  seventy-five  dollars  sheriff's  costs;  other  costs 
amounting  to  twenty-five  dollars.  It  is  likewise  ordered,  that  any  residue 
there  may  be  of  the  proceeds  of  said  property,  after  paying  the  amount 
of  said  judgment,  interest  and  costs  as  herein  set  forth*  shall  be  paid 
over  to  Carmena  de  Blasco,  one  of  the  defendants  and  curatrix  of  her 
husband,  Manuel  Blasco,  an  interdict.  It  is  lastly  ordered  that  said 
defendant)  curatrix,  pay  the  costs  of  this  suit  in  both  courts. 

Mr*  Justice  IxigxffiT,  adhering  to  the  first  opinion  rendered,  <fo**»fe 
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No.  506.— R.  Mukphy  v.  T.  Guttebez.  I  20  Or 

Where  the  seller  ban  knowledge  of  the  vice  in  the  thing  sold,  and  fails  to  declare  it  to  the  purohasen 
the  action  of  redhibition  is  not  prescribed  by  the  lapse  of  twelre  months  from  the  date  of  the  sale. 
In  such  a  case  the  maxim,  contra  non  vatoilem  ag  re  nan  currttpraemriptit.  is  properly  in  yoked. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Leaumant>  J. 
C.  Dufour,  for  plaintiff  and  appellee.  G.  L.  Bright,  oturator  ad  hoc, 
for  defendant 

Ilsi*y,  J.  This  is  a  redhibitory  action  to  rescind  the  sale  of  a  slave, 
and  to  recover  the  price,  with  damages. 

It  is  alleged  and  shown  that  the  sale,  with  full  legal  warranty  against 
all  the  maladies  and  defects  prescribed  by  law,  took  place  on  the  20th 
February,  1860. 

It  is  also  proved  that,  immediately  after  the  sale  of  the  slave,  the  ven- 
dor broke  up  his  domicil  in  this  State  and  departed  for  Spain,  his  native 
country,  whence  he  has  never  since  returned. 

The  sale  was  a  fraudulent  one. 

The  action  was  originally  instituted  on  23d  June,  1863,  but  as  the 
defendant,  one  Avendano,  against  whom  proceedings  were  commenced, 
as  soon  as  it  was  ascertained  that  he  was  the  agent  of  the  defendant; 
excepted,  on  the  ground  that  he  was  not  authorized  to  appear  in  court, 
an  attachment  against  the  defendant's  property  then,  bnt  recently  die- 
covered,  was  sued  out. 

The  boy  was  diseased  at  the  time  of  the  sale,  to  the  knowledge  of  Hhe 
defendant,  who  fraudulently  concealed  the  fact  from  his  vendee,  and  the 
slave  died  of  the  same  disease  in  the  year  1863. 

The  prescription  of  one  year  is  relied  on  to  defeat  the  plaintiff's  claim. 
See  Art.  3612,  L.  C. 

This  prescription  is  not  applicable  to  the  present  ease,  as  it  falls  within 
the  exception  in  J  1  of  that  article,  which  says: 

"This  limitation  does  not  apply  where  the  seller  had  knowledge  of  the 
vice,  and  neglected  to  declare  it  to  the  purchaser." 

In  such  a  ease,  "  the  action  for  redhibition  may  be  commenced  at  any 
time,  provided  a  year  has  not  elapsed  since  the  discovery  of  the  vice.'- 
Art  2524. 

But  more  than  a  year  had  elapsed  between  the  discovery  of  the  vice 
and  the  service  of  the  petition. 

If  the  defendant  had  continued  to  reside  in  the  State  during  the  whole 
year  after  the  discovery  of  the  vice,  the  plaintiff's  action  would  have  been 
barred;  but  he  broke  up  his  establishment  and  quit  the  State  perma- 
nently, before  the  expiration  of  the  delay,  leaving  in  it  neither  d6micil 
nor  known  agent  or  property,  so  that  no  process  could  reach  him  within 
the  year;  nor,  indeed,  until  the  plaintiff  ascertained  that  he  had  left  an 
agent  and  property  in  the  State,  when  proceedings  against  both  were 
immediately  commenced  and  process  served.  Until  the  plaintiff's  action 
was  instituted,  it  was  impossible  for  him  to  act. 

He  invokes  the  equitable  rule:  "contra  non  valentem  agei*  non  currii 
pr<E$criplio,"  and  it  must  prevail.  See  the  cases  of  Morgan  v.  Robinson! 
12  Martin,  76,  O.  S.;  Landry  v.  L'Bglise,  8  La.  221;  Guilliet  v.  Erwin, 
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7  Lft.  681;  Smith  v.  Taylor,  10  Ro&.  188;  Martin  ▼.  Jennings,  10  A  5M; 
Boyle  v.  Mann,  4  A.  170;  Reynolds  v.  Bataon,  Siime  v.  Brenford,  9  A  7ffl. 
It  is  therefore  ordered,  adjudged  and  decreed  that  the  jndgmentof  tbe 
Ditfftriet  Court  be  affirmed,  with  coats  in  this  court,  to  be  paid  by  the 
defendant  and  appellant. 


ON  REffEAKCNO. 

Ilsley,  J.  This  case  is  before  us  upon  a  rehearing,  ana  upon  a  careful 
re-examination  of  the  case,  no  good  reason  is  suggested  why  oar  first 
judgment  should  be  disturbed. 

The  maxim,  contra  non  valentem,  was  properly  applied  in  our  first 
opinion.  J 

TJie  plaintiff,  it  is  contended,  knew  that  the  defendant  had  property, 

'the  title  to  which  was  duly  reeordedi  and  might  have  proceeded  sooner 

with  his  redhibitory  action,  but  this  is  not  shown,  and  the  mere  registry 

in  a  conveyance  otlice  does  not  raise  a  presumption  of  kuowledge  on  the 

part  of  third  parties. 

The  object  of  laws  for  recording  deeds,  is  to  protect  the  purchaser, 
but  not  to  bind  third  parties  by  a  presumed  knowledge  of  the  transaction. 
*  Martiuez  v.  Lay  ton  &  Co.,  4  N.  S.  378. 

This  being  an  action  to  rescind  a  sale  on  account  of  redhibitory  vices 
in  a  slave,  it  is  not  affected  by  the  decisions  in  this  court,  in  relation  to 
the  recovery  of  the  unpaid  price  of  slaves  since  the  abolition  of  slavery. 
See  James  McAlister  v.  Freeman,  Barton  &  Co.,  Op.  book,  No.  136,  fo.  II 

It  is  therefore  ordered  that  our  first  opinion  and  decree  remain  undis- 
-  imbed. 
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No.  1466.-— The  State  op  Louisiana  v.  Henry  Dubbin. 

The  Intention  of  a  party,  charged  With  the  oommiesion  of  a  crime,  is  an  eeeontial  averment  iainl 

oT  indictment. 
A  bill  of  indictment  cannot  be  amended  by  inserting  a  word  eaaential  to  make  it  niii^mAu 

feloniounly. 
Where  tbeetatut*  hae  adopted  a  common  law  offence,  by  fixing  a  penalty  to  it,  without  otberewa 

defining  tbe  crime,  all  the  common  law  requirement!  mult  be  followed  in  the  ladietaMat 

9  A.  211. 

APPEAL  from  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  J. 
J.  K  Stafford,  District  Attorney,  for  State.  J?.  W.  Knickerbocker, 
for  defendant  and  appellant. 

IiiSiiE¥,  J.  The  defendant  was  tried,  convicted  and  sentenced  to  four- 
teen years1  imprisonment  at  hard  labor,  for  the  crime  of  robbery. 

He  relies  for  the  reversal  of  the  judgment  appealed  from  on  sevenl 
grounds,  speeified  in  his  bill  of  exceptions,  none  of  which  are  tenable, 
save  one. 

After  all  the  evidence  and  arguments  had  gone  to  the  jury,  the  district 
attorney  moved  the  court  to  amend  his  indictment  by  changing  tbe  aver- 
ment of  time,  at  which  the  robbery  was  committed;  and  after  going  into 
trial,  he  moved  to  amend  his  indictment  by  inserting  the  word  fekmiousltf 
before  the  word  rob,  which  was  allowed  by  the  court 

The  intention  of  a  party,  at  the  time  he  committed  the  offence,  is  ft 
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necessary  ingredient  in  it,  and  in  such  cases,  it  is  as  necessary  to  state 
the  intention  in  the  indictment,  as  any  other  of  the  facto  and  cirounj- 
stanoes  which  constitute  the  offence.    Bex  v.  Phillips,  6  East  454. 

This  Court  held,  in  the  Slate  v.  McOanahan,  9  A.  p.  211,  that  where,  as 
in  the  present  case,  the  statute  has  adopted  a  common  law  offence  by 
affixing  a  penalty  to  it,  without  otherwise  defining  the  crime,  all  the 
common  law  requirements  should  be  followed  in  the  indictment  State 
v.  Ahram,  4  Fort  397;  State  v.  Slid  man,  7  Port  495. 

In  an  indictment  for  robbery  from  the  person,  the  words  feloniously, 
violently  and  against  the  will  are  essential;  and  it  is  usual,  though  it 
seems  to  be  unnecessary  to  allege,  a  putting  in  fear.  1  Hale,  534;  Foster, 
128;  2  Hale,  124;  1  Hale,  504;  Wharton's  A.  Crim.  Law,  page  101;  20 
An.  L.  B.  page    . 

Such  an  amendment  as  that  allowed  by  the  Court  on  the  trial  of  the 
case,  by  the  insertion  of  words  essential  and  not  merely  formal,  does  not 
come  within  the  intent  and  meaning  of  the  act  of  1855,  page  171. 

The  indictment,  without  the  amendment  was  fatally  defective,  and  it 
ooold  not  under  the  statute  referred  to,  be  amended  so  as  to  render  it  a 
legal  and  valid  one. 

It  is  therefore  ordered  that  the  sentence  be  set  aside,  judgment  arrested, 
and  the  indictment  quashed,  without  prejudice  to  the  rights  of  the  State* 

1  SO    409 

No.  1679.— A.  Bernstien  t>.  E.  Ricks.  |im  m* 

The  erasure  of  a  word  on  the  faoe  of  a  proraisnary  note,  and  the  substitution  of  another  word  there- 
for, may  be  explained  by  eridenoe;  and  the  notary,  who  drew  the  aot  of  mortft****  toaeoure  tho 
payment  of  the  note,  is  a  competent  w.tn©«  for  the  purpose. 

Where  a  promissory  note  is  prescribed  on  its  face,  and  the  plea  of  prescription  is  filed  for  the  first 
time  in  the  Supreme  Court,  the  case  will  be  remanded  to  the  lower  court  to  enable  th«  bolder  to 
introduce  evidence,  showing  an  interruption  of  prescription. 

APPEAL  from  the  District  Court,  Parish  of  St  Helena,  EUU,  J. 
K  J.  EllU,  for  plaintiff.     S.  K  Hunter  and  W.  A.  Perrin,  for  defen- 
dant 

HowEiiii,  J.  This  is  an  action  to  recover  of  the  maker  the  amount  of 
a  promissory  note,  with  a  recognition  of  a  mortgage,  executed  to  secure 
its  payment,  in  answer  to  which  the  defendant,  besides  the  general  issue, 
denies  his  signature  to  the  obligation  sued  on.  : 

After  the  note  was  received  in  evidence  withont  objection,  the  defen- 
dant objected  to  the  admission  of  the  aot  of  mortgage,  on  the  grounds 
that  it  was  inadmissible  under  the  pleadings,  and  did  not  correspond 
with  the  one  declared  on;  and  to  the  introduction  of  the  depositions  of 
the  notary,  before  whom  the  act  was  passed,  on  the  grounds  that  parol 
evidence  is  inadmissible  to  contradict  or  vary  a  written  instrument;  that 
a  notary  could  not  be  allowed  to  explain,  vary  or  contradict  his  own  act, 
and  that  in  the  absence  of  any  allegation  of  error  or  fraud  no  evidence 
could  be  received  to  show  that  the  act  of  mortgage  was  different  from 
what  it  purported  to  be.  It  appears  that  the  word  ( maturity '  in  the  note 
had  been  erased  and  the  word  •  date '  interlined,  while  the  act  of  mort- 
gage described  the  note  as  bearing  interest  from  maturity. 
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We  consider  that  it  was  competent  for  the  erasure  ami  interlineation 
in  the  note  to  be  explained  or  accounted  for,  an. I  that  the  notary  wa»  « 
competent  witness  for  til ••  pin-pose.  This£>eiiig  explained,  as  it  was  sat- 
isfactorily done  by  him,  Hietoote  corresponded  with  the  act  of  ruortgigo 
offered,  and  there  was  no  contradiction  or  varying;  the  facts  as  tfioj 
existed  were  shown. 

After  the  note  and  act  were  p**p«t)edT  the  parties  oaused  the  change*  id 
the  note  to  be  made,  and  the  notary  neglected  to  make  the  corresjwndiog 
change  in  the  act  of  mortgage. 

Judgment  affirmed. 


On  Rkh&ar£no. 

Ij aba dvb,  JT.  In  this  case  a  rehearing  has  been  granted  on  the  plea  of 
prescription,  filled  in  this  court. 

The  plaintiff  claims  of  the  defendant  the  sum  of  $2,000,  with  interest, 
upon  a  note  of  the  following  tenor: 

"  $2,000.  New  Orleans,  June  2, 1860. 

One  year  after  date,  I  promise  to  pay  to  the  order  of  myself  two 
thousand  dollars,  value  received,  with  interest,  at  the  rate  of  eight  per 
cent,  per  annum  from  date,  until  paid. 

(Signed)  Edward  Ricks.  * 

The  petition  and  citation  were  served  on  the  12th  April,  1867. 

It  is  clear  that  the  note  sued  upon  is  prescribed  on  its  face,  and  we 
have  seen  nothing  in  the  record  showing  an  interruption  of  prescription, 
and  as  this  plea  was  made  in  this  court,  we  think  justice  requires  the 
remanding  of  the  case  to.  give  an  opportunity  to  the  plaintiff  to  show 
interruption  or  suspension  of  prescription. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be*  annulled  and  avoided,  and  that  our  former  decision  be 
set  aside.  It  is  further  ordered  and  decreed  that  this  case  be  remanded, 
to  be  proceeded  in  according  to  law,  and  that  the  plaintiff  and  appellee 
pay  costs  of  appeal. 


.   ,   No.  1339.— Vjncknt  Faxjvja  v.  The  City  of  New  Orleans. 

The  eity  of  Hew  Orleans  i*  liable  tot  the  damages  done'  to  property  by  mob*  is  riotous  sssmbNHsi 

Act  of  the  Legielattratf  approved  St*  of  March.  IBM.  • 
Whore  a  party  bring*  siAt  against  the  city  for  damages  done  to  his  property  by  a"  mob  of  rioter*,  it  k 

inonmbent  on  him  to  render  his  claim  certain  by  legal  eridenoe. 

A  PPfiAL  from  the  Third  District  Court  of  New  Orleans,  Fdhum*,  J. 
A    FeU&ws  <ft  MM*,  for  plaintiff  and  appellant    K  D.    Opton,  for  de- 
fendants and  appeUees*  ' 

'  Ilslet,  J.  The  plaintiff  sues  the  eity  of  New  Orleans  to  reoover  the 
value  of  his  schooner  Balears,  which  fee  avers  was  burnt  by  a  mob  at  the 
New  Basin,  in  the  said  city,  on  the  24th  April,  1862. 

The  action  is  brought  on  the  statute  of  9th  March,  1955,  Session  Aob, 
page    ,  which  enacts: 
"  That  the  different  municipal  corporations  in  this  State  shall  be  liable 
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for  the  damages  done  to  property  by  mobs  hi  ri«rk>us  assemblies  in  their 
respective  limits." 

The  city  of  New  Orleans  Died  a  geuerul  tleniu)>  and  called  in  warranty 
one  John  Davidson,  whom  bbe  plaintiff  bad  made  a  party,  as  a  prominent 
rioter. 

The  case  was  submitted  to  a  jury,  and  from  a  judgment  on  their  ver- 
dict in  favor  of  the  defendants*  this  plaiutiff  appealed. 

It  was  incumbent  on  the  plaintiff  to  peeler  his  claim  against  the  oity 
certain,  which  he  failed  to  do.  10  M.  419;  U  La.  455;  2  Bob.  27;  17  A. 
294;  15  A.  268. 

The  act  of  9th  March,  1855,  is  a  wise  and  salutary  law,  as  it  concerns 
the  whole  community  to  prevent  the  wanton  destruction  of  private  pro- 
perty by  mobs;  bat  in  the  jireseut  case  it  canuot  be  applied,  as  there  is 
bo  evidence  to  show  anything  beyond  the  fact,  that  cotton  had  been  put 
on  the  schooner,  and  that  she  was  taken  on  the  opposite  bank  of  the 
Basin;  it  is  not  proved  that  she  was  destroyed  by  a  mob;  although,  while 
she  was  burning  a  number  o£  persons  were  present,  which  is  usually  the 
case  at  fires. 

We  think,  however,  the  judgment  should  liave  been  one  of  nonsuit. 

It  is  therefore  ordered,  adjudged  aiut  decreed  that  the  judgment  of  the 
District  Court  be  annulled,  avoided  and  reversed,  and  that  judgment  be 
and  it  is  hereby  rendered  in  favor  of  the  defendants  and  against  the 
plaintiff  as  in  case  of  nonsuit,  the  defendants  and  appellees  paying  costs. 


No.   1332.— Spencer  Fteld  v.   R.   H.  Habwson,  et  a!.— P.  H.  Aran, 

Intervenor. 

The  rule  that  the  evidence  of  on*  witnes*  U  iofutftoient  to^  establish, $  Q\/I^m  0f  mor+  n^,  u,^  hundred 
dollars,  does  not  apply  where  the  ownership  of  property  is  in  dispute  rained  above  fire  hundred 
dollars. 

A  third  party  may.  *y  intervention,  ham  the  eitsohvutit  dtsmtefed.  and  be  decreed  the  owner  o*  the 
property  attached. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumoni,  J» 
D.  Egan,  for  plaintiff.     L.  E.  Simmonds,  for  defendants. 

Ilslet,  J.  The  plaintiff,  having  instituted  an  attachment  suit  on  a 
draft,  to  which  Walthall  &  Co.,  some  of  the  defendants,  were  parties,  he 
caused  to  be  seized,  as  their  property,  thirteen  bales  of  cotton. 

F.  H.  Ayers  intervened,  and  claimed  aa  his  property  the  cotton  so 
attached. 

Judgment  was  rendered  in  the  court  below  in  favor  of  the  plaintiff  and 
against  the  defendants,  maintaining  the  attachment  and  dismissing  the 
demand  in  intervention,  and  Walthall  &  Go.  and  F.  H.  Ayers  appealed 

It  was  proved  that  the  cotton  seized  was  brought  down  the  river  by 
the  intervenor;  (hat  .the  bilk  of  Jading  for  it  were  in  his  name;  that  he 
paid  the  freight  on  it;  that  he  had  the  entire  control  of  it;  that  it  was 
consigned  to  Walthall  &  Co.,  to  whom  Ayers  owed  nothing;  that  before 
Walthall  k  Co.  had  any  knowledge  of  the  attachment,  Ayers  had  given 
an  order  for  the  cotton  to  another  house,  who  presented  it.  The  cotton 
was  stored  in  the  Mississippi  Press,  .and  iff  was  insured  by  Walthall  &  Oo. 
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Field  t.  Harrison  at  al— Ayera,  Interrenor. 

Only  one  witness,  the  book-keeper  of  Walthall  &  Co.,  proved  these  facts; 
but  it  is  contended,  that  under  article  2257,  C.  C,  it  required,  besides lm 
testimony,  other  corroborating  circumstances.  We  do  not  think  so.  The 
fact  to  be  proved  was  not  an  agreement  relative  to  personal  property,  nor 
a  contract  to  pay  money  exceeding  in  value  five  hundred  dollars,  but  the 
fact  of  ownership.  The  proof  of  such  a  fact  is  governed  by  the  ordinary 
inks  of  evidence. 

We  think  the  intervenor  made  out  his  case,  and  that  he  is  entitled  to  a 
Judgment 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered, 
adjudged  and  decreed  that  judgment  be  and  it  is  hereby  rendered  in  favor 
of  F.  H»  Ayers,  the  intervenor,  declaring  him  the  owner  of  the  cotton 
attached,  and  that  the  attachment  suit  be  dismissed,  the  plaintiff  to  pay 
coate  in  both  courts. 


On  Reheabino. 

HowBi2r,  J.  A  rehearing  having  been  applied  for  by  plaintiff  in  this 
case,  in  order  to  have  the  judgment  in  his  favor  against  the  defendants 
affirmed,  which  had  been  inadvertently  reversed  by  our  decree  in  faror 
of  the  intervenor.  a  written  agreement  is  presented  and  filed  herewith, 
signed  by  the  attorneys  of  all  the  parties  that  the  judgment  already  ren- 
dered by  us  herein  be  amended  to  read  as  follows: 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed  from 
be  annulled,  avoided  and  reversed,  so  far  as  relates  to  the  intervenor,  F. 
H.  Ayers,  and  be  in  other  respects  maintained;  and  it  is  further  ordered, 
adjudged  and  decreed  that  said  intervenor  be  declared  the  owner  of  the 
cotton  attached. 


Nb.  1834.—  Mrs.  Patjijnk  Jeffbion  p.  Db.  W.  0.  WiLsoir. 

Paytttnt  Of  an  obligation,  tha  oonftidaratioa  of  wbioh  to  ahowaio  ba  tha  prloe  of  a  aUva.  mdm(  •• 
-    judicially  *nf  oraad. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Theard.  J. 
Cooley  k  Phillips,  for  plaintiff  and  appellee.  B.  Egnn,  for  defendant 

Talufekbo,  J,  The  plaintiff  sues  on  two  notes,  executed  by  the  defen- 
dant for  the  payment  of  the  price  of  a  slave  purchased  by  the  defendant 
from  the  plaintiff  in  1860. 

The  defence  is,  that  the  Court  is  without  jurisdiction,  that  the  Consti- 
tution of  this  State  has  abolished  slavery,  and  that  this  suit  is  based  on 
notes  given  for  a  slave  sold  by  plaintiff  to  defendant 

The  case  was  tried  before  a  jury,  and  the  verdict  was  in  favor  of  the 
plaintiff  for  the  amount  sued  for.  Thereupon  judgment  was  rendered, 
and  tie  defendant  appealed. 

It  is  contended,  on  the  part  of  the  plaintiff,  that  defendant  has  not 
proved  nor  even  alleged  that  he  was  evicted;  that  he  has  not  proved  nor 
alleged  that  he  lost  the  services  of  the  slave  by  his  emancipation,  nor 
that  the  slave  was  still  in  his  possession,  or  belonged  to  him  at  that  time* 
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Jeffrfon  t.  Wiksoa. 

It  is  proved  that  the  boy,  Jim  Jeffrion,  for  whose  ownership  and  tar* 
vices  as  a  slave  the  notes  sued  upon  were  executed  by  the  defendant^  wa» 
seen  in  January,  1866,  in  the  fnll  and  unrestrained  enjoyment  of  personal 
freedom,  and  identified  by  a  person  intimately  acquainted  with)  him.?  The 
abolition  of  slavery  is  an  event  which  the  Court  will  take  judicial  cogni- 
zance of.  <   • 

Under  this  state  of  things,  it  would  seem  to  be  for  the  plaintiff  to  show 
that  defendant  "had  parted  with  his  ownership  of  the  slave  before  eman- 
cipation; for,  in  the  absence  of  anything  raising  the  slightest  doubt  that 
he  retained  that  ownership,  and  lost  it  only  by  the  act  of  emancipation, 
the  presumption  wonld  seem  to  be  against  his  having,  in  any  manner, 
voluntarily  parted  with  it* 

But  whether  the  loss  of  ownership  fell  upon  the  defendant  or  not,  is 
of  no  importance  in  the  investigation  of  this  case.  The  plaintiff  sues 
upon  a  contract  for  the  price  of  a  slave.  That  contract,  according  to  the 
ruling  of  this  Court,  in  the  case  of  Wainwright  v.  Bridges,  (19  A.  p.  234,) 
this  Court  is  without  power  to  enforce. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed. 

It  is  further  ordered,  that  there  be  judgment  in  favor  of  the  defen- 
dant, the  plaintiff  and  appellee  paying  costs  in  both  courts*     • 


No.  908.— Peteb  Marcy*.  William  Stbh&b. 

Where  a  promlwory  note  is  prescribed  on  its  faoe,  and  the  evidence  shows  that  suit  might  have 
bronchi  before  prescription  obtained,  the  holder  cannot-  invoke  the  maxhA  co***  mm 
a**r«  mantmrU  jm^tcriptio.  to  defeat  the  pie*    20  A.  p.  HI 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Ledumdni,  J. 
C.  Redmond,  for  plaintiff  and  appellant  Randolph^  SingUion  6 
Bardie,  for  appellee. 

Ilslet,  J.  The  endorsee  of  a  note,  drawn  by  William  Steele  to  his 
own  order,  and  by  him  endorsed,  sues  the  drawer  to  recover  the  amount 
of  it,  three  thousand  six  hundred  and  sixty-four  dollars  and  ten  cents, 
with  eight  per  cent  interest  per  annum  from  its  date,  March  6,  185£» 
until  paid,  less  the  amounts  paid  on  account  at  different  periods,  viz;:  on 
the  6th  March,  1856,  $1,934  48;  on  the  17th  November,  1857,  $300;  and 
on  the  8th  August,  1860,  $849;  and  interest,  as  per  statements  endorsed 
on  the  note. 

The  answer  is  a  general  denial,  and  the  prescription  of  five  years  in 
bar  is  pleaded. 

The  last  payment  on  the  note  was  made  on  the  8th  August,  1860,  a.nd 
service  of  petition  and  citation  was  only  made  on  the  20th  November, 
1865,  more  than  five  years  after  the  last  interruption.  There  is  nothing 
in  the  record  to  show  any  interruption  of  prescription  since  August,  1860. 
This  case  comes  within  the  principle  enounced  in  Rabclv.  Pourciau, 
lately  decided  in  this  court,  in  which  it  was  held  that  the  maxim,  contra 
non  valenlem,  cannot  be  invoked  in  a  case  like  the  present  one. 

The  appellee,  in  his  brief,  asks  that  the  judgment,  dismissing  tne 
plaintiffs  action,  be  affirmed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appellant 
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No.  1336. — Puig  Brothers  v.  John  H.  Carter. 

The  burden  of  proof  is  on  the  holder  of  a  bill  of  exchange  to  show  demand,  in  order  to  bind  the 

endorser. 
Where  the  bolder  fall*  to  shew  due  diligence,  in  making  demand  of  payment  of  a  bill  of  ewtaap, 

the  endorser  will  be  discharged. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
Lacey  <ft  Marks,  for  plaintiffs.     Torrey  <fc  Beckwith,  for  defendant. 

Labatjve,  J.  This  enit  is  brought  against  the  defendant,  as  endoner 
of  a  bill  of  exchange  of  the  following  tenor: 

••  Exchange  for  $2,000.  New  Orleans,  September  4, 1863." 

*'  At  sight  of  this  first  of  exchange,  (second  unpaid)  pay  to  the  order 
of  myself  two  thousand  dollars  in  gold,  value  received,  and  charge  the 
same  to  account  of  Your  obedient  servant, 

(Signed)  W.  W.  Bueu 

To  John  McClain,  Brownsville,  Texas. 

Endorsed :    Pay  to  the  order  of  J.  H.  Carter. 
(Signed)  W.W.  Buxu 

Pay  to  the  order  of  Miguel  Puig,  Esq,,  value  received  of  Paig  Broth- 
ers, New  Orleans. 

(Signed)  •■  J.  H.  Carter. " 

L .  Petitioners  allege  that,  having  acquired  said  draft,  they  immediately 
forwarded  it  to  Brownsville,  Texas,  to  be  presented  for  payment  to  the 
drawee,  and  that  after  due,  diligent  search  and  inquiry,  the  said  drawee 
could  not  be  found  in  Brownsville  or  elsewhere,  and  that  he  was  absent 
from  Brownsville  and  its  vicinity— his  residence  being  unknown;  that 
there  was  in  Brownsville,  at  that  time,  no  notary  public  or  other  officer 
authorized  to  make  a  formal  protest,  and  give  notice  of  non-payment; 
that  as  soon  as  possible  thereafter,  the  said  draft  was  returned  to  New 
Orleans,  and  the  said  defendant,  Carter,  notified  of  its  non-payment,  and 
return  of  the  same. 

The  plaintiffs  admit  a  payment  of  two  hundred  and  fifty  dollars  ia 
gold  on  account. 

The  answer  pleads  the  general  issue.  That  plaintiffs  have  granted  tinw 
to  the  drawer  and  drawee  for  the  payment  of  said  draft;  that  defendant 
is  discharged  as  endorser;  that  said  drrft  was  drawn  and  negotiated  b 
violation  of  law,  and  is  null  and  void. 

Judgment  was  rendered  below  in  favor  of  plaintiffs,  and  the  defendant 
appealed. 

In  relation  to  the  presentment  for,  and  demand  of  payment,  and  the 
impossibility  to  protest,  the  following  is  the  only  evidence: 

Gabriel  DaCorral,  who  testified:  "  In  December,  1863,  he  waa  in  the 
employ  of  Miguel  Puig,  in  Matamoras.  This  draft  was  received  in  Mat- 
amoras  on  the  first  of  October,  18C3.  He  went  over  to  Brownsville  to 
collect  the  draft,  but  Mr.  McLean,  the  drawee,  could  not  be  found  at  Ad 
time.  All  foreigners  had  the  right  to  cross  over  to  Brownsville  and  back 
to  Matamoras.  He  tried  to  protest  the  draft  in  Brownsville,  but  he  could 
not  find  a  notary,  nor  any  one  authorized  to  protest  a  note.     To  the  bed 
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of  his  knowledge,  there  was  no  such  person  so  authorized.  The  draft 
remained  there  till  about  the  24th  October,  1863,  when  it  was  returned  to 
New  Orleans." 

We  are  satisfied  that  this  testimony  doe*  not  show  that  due  diligence 
that  the  law-merchant  imposes  on  holders  of  bills,  in  the  presenting  for, 
sod  demand  of,  payment  of  bills  and  notes.  All  that  the  witness  says 
might  be  very  true,  and  yet  the  drawee  might  have  had  a  home,  a  domi- 
cil,  and  a  commercial  house,  none  of  which  is  negatived  by  this  vague 
testimony. 

This  witness  does  not  pretend  that  he  looked  or  enquired  for  the  dqm- 
iril  of  the  drawee;  but  he  simply  says  that  the  drawee  could  not  be  found 
a!  that  time;  this  might  happen  to  the  most  permanent  residents,  to  be 
absent  at  times. 

We  are  of  opinion  that,  for  want  of  due  diligence  in  presenting  the 
draft  to,  and  making  demand  of  payment  of,  the  drawee,  the  defendant 
has  been  discharged  as  endorser.  10  L.  890.  4  R.  18.  7  R.  461.  6  L. 
730.     10  A.  107. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  annulled  and  avoided.  It  is  further  ordered  and  decreed,  that  there 
be  judgment  rendered  in  favor  of  the  defendant,  and  that  plaintiffs  and 
appellees  pay  costs  in  both  courts. 

Rehearing  refused. 


»»*^r^v*^s«^» 


No.  1163. — Edward  &  Wubzbuboxb  v.  Pikbbe  Mbbzo. 

Where  a  party  purchased  a  lot  of  ground  in  the  city  of  New  Orleans,  containing  so  many  feet  In 
width  and  depth,  aooordiac  to  a  plan  tarnished  at  the  time,  and  tbe  notary  who  passed  the  fcct 

.  of  sate  mada  a  clerical  error  ia  the  number  of  feet  iu  depth,  making  to*  lot  larger  the* .  thfct 
shown  by  the  plan,  the  purchaser  is  not  entitled  to  a  diminution  of  the  price. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Dupbmtier,  J.    ~»  Jjjl 
G.  E.  Schmidt,  for  plaintiff  and  appellant.    C.  Dufour,  for  defendant! 

Taxjafebbo,  J.  The  plaintiff  avers  that  in  October,  1865,  he  bought 
from  the  defendant  a  lot  of  ground  fronting  twenty-five  feet  on  Gasquet 
street,  and  running  back  between  parallel  lines  the  depth  of  one  hundred 
and  twenty-six  feet  seven  inches,  at  the  price  of  three  thousand  dollars, 
which  he  paid  to  the  defendant  in  cash.  That  after  taking  possession 
of  the  premises  under  the  sale,  he  discovered  that  the  lot  had  the  depth 
of  only  one  hundred  and  five  feet  seven  inches;  that  as  defendant  declines 
to  put  him  in  possession  of  the  quantity  of  ground  he  bought  from  him, 
he  is  entitled  to  a  diminution  of  the  price  paid  to  the  extent  of  six  hon- 
ored dollars  by  reason  of  the  deficiency.  He,  therefore,  sues  the  defen- 
dant for  that  sum,  with  interest  from  the  date  of  sale. 

The  defendant  plead,  in  his  answer,  first,  the  general  issue;  then, 
specially  averred  that  the  lot  sold  by  him  to  the  plaintiff  really  had  a 
depth  of  only  106  feet  7  inches;  that  at  the  time  of  the  sale  the  lot  had 
buildings  npon  it,  and  was  enclosed  by  fences;  that  these  facts,  indicating 
the  extent  of  the  premises,  were  well  known  to  the  plaintiff  from  per- 
sonal inspection  by  him  before  the  sale;  that  the  plaintiff  bought  by  the 
title  then  held  by  the  defendant,  whioh  showed  the  depth  of  the  lot 
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to  b©  106  feet  7  inches;  that  the  statement  in  the  act  of  sale  to  the  plain- 
tiff that  the  lot  had  a  depth  of  126  feet  7  inches  was  a  clerical  error  of 
the  notary  who  drew  up  the  conveyance;  that  the  plaintiff  knew  when  he 
bought  that  the  real  depth  was  106  feet  7  inches;  that  he  hod  purchased 
according  to  a  plan  specially  referred  to,  and  that  he  has  no  right  of 
action. 

The  defendant  had  judgment  in  his  favor  in  the  court  below,  and  the 
plaintiff  has  appealed. 

A  bill  of  exceptions  appears  in  the  record  to  the  admission  by  the 
Judge  a  quo  o(  the  testimony  of  a  witness  ,to  show  that  as  an  intermediary 
between  the  plaintiff  and  defendant,  in  the  negotiation  for  and  sale  of 
the  lot,  lie  showed^  the  lot  to  the  plaintiff  who  went  upon  it,  and  had  the 
opportunity  of  seeing  the  fences  around  it;  that  afterwards  the  contract 
was  entered  into  by  the  parlies,  and  that  the  next  day  he  received  from 
the  defendant  a  copy  of  his  title  to  the  lot,  and  that  he  brought  the 
instrument  together  with  an  insurance  policy  to  the  plaintiff;  that  plain- 
tiff, after  satisfying  himself  by  having  an  examination  made  at  the  office 
of  the  Register  of  Conveyances,  that  the  property  had  not  been  trans- 
ferred during  the  war,  indicated  the  notary's  office  at  which  the  deed  to 
himself  was  to  be  drawn  up. 

We  do  not  think  the  Judge  erred  in  overruling  the  objection.  It  was 
ruled  by  this  court,  in  a  case  closely  in  point  with  the  one  under  conside- 
ration, (the  case  of  Planguev.  Gue&non,  15  L.  R.  312,)  that  parol  evidence 
may  be  admitted  "  to  show  that  by  accident  or  negligence  the  instrument 
has  not  been  made  the  aotaal  depository  of  the  intention  and  meaning 
of  the  contracting  parties." 

The  evidence  objected  to,  in  the  present  case  by  the  plaintiff,  is  of  the 
same  character  and  introduced  for  a  similar  purpose 

Numerous  authorities  sanction  the  principle  laid  down  in  the  esse  re- 
ferred to  in  15  L.  R. 

The  act  of  sale  from  defendant  to  plaintiff  recites  that  the  lot  is  trans- 
ferred as  "per  a  plan  drawn  by  J.  Pilie,  surveyor."  That  plan  was 
introduced  in  evidence,  and  it  was  shown  by  it  that  the  lot  has  the  deptk 
of  106  feet  7  inches. 

De Armas,  a  surveyor,  who,  at  plaintiff's  instance,  made  a  surrey  and 
diagram  of  the  lot,  sworn  as  a  witness,  said  the  measurement  of  the  lot 
as  indicated  on  Pilie's  map  corresponded  precisely  with  that  of  his  own. 
Three  several  conveyances  of  the  lot  by  former  owners  were  introduced 
in  evidence  by  the  defendant.  la  all  of  these  acts,  the  lot  is  described  aa 
having  twenty-five  feet  front  and  the  depth  of  106  feet  7  inches. 

The  broker,  whose  testimony  we  have  seen,  was  objected  to;  testifies 
that  he  conducted  the  plaintiff  to  the  lot  before  the  contract  was  entered 
into;  that  the  plaintiff  was  in  the  house,  and  afterwards  out  in  the  yard, 
and  saw  the  lot  which  was  enclosed  all  around;  that  the  next  day  he  car- 
ried defendant's  title  to  him,  and  that  the  deed  was  executed  the  day 
following. 

We  think  it  satisfactorily  shown,  that  the  notary  who  drew  up  the  deed 
inadvertently  and  through  error,  gave  the  depth  of  the  lot  as  126  feet  7 
inches  instead  of  106  feet  7  inches. 
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Under  the  circumstances  of  the  case,  and  the  position  in  which  the 
plaintiff  is  clearly  placed  by  the  evidence,  he  should  not  be  allowed  to 
avail  himself  of  the  error  of  the  notary  to  the  injury  of  the  defendant, 
who,  throughout  the  whole  transaction,  acted  in  good  faith. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  with  oosts  in  both  courts. 

No.  1134.— John  D.  Helm  v.  F.  Duoatet  et  al 

fhe  promise  of  so  endorser  to  pay  the  note,  tf  the  holder  wonld  not  protest  it,  amounts  to  lottos. 

ssd  nsjr  be  proved  bj  parol  evidence. 
Althoof  h  the  amount  of  the  note  is  shore  Are  hundred  dollars,  the  evidence  of  one  witness  is  suftl* 

dent  to  prove  the  promise  to  pay  it. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thlardtf\ 
T.  W.  Collens,  for  plaintiff.     C.  Dufour,  for  A.  Mercier,  defendant.  ' 

Ilslet,  J.  The  note  upon  which  suit  was  brought  in  this  case  against 
one  of  the  defendants,  Dr.  Mercier,  as  endorsee,  was  not  protested  at  its 
maturity,  nor  was  any  notice  of  demand  and  non-payment  ever  given  to 
him. 

The  plaintiff,  however,  relies  upon  the  promise  and  agreement  of  the 
endorsee,  Mercier,  made  previous  to  and  after  the  maturity  of  the  notej 
to  pay  it  at  all  events  if  the  drawer  did  not,  provided  it  was  not  pro* 
tested,  as  it  would  injure  his  credit  if  his  name  were  protested. 

The  promise  and  agreement  were  permitted  by  the  court  below  to  be 
proved  by  parol;  but  such  evidence  was  objected  to  by  the  endorsee,  who 
took  a  bill  of  exceptions. 

The  evidenoe  was  not  offered  to  prove  a  verbal  agreement  contemporar 
neons  with  the  making  of  the  endorsement,  which  would  be,  under  the 
commercial  law,  inadmissible.  (By ley  on  Bills,  p.  168,  at  top  76.  marginal 
paging,  Ed.  of  Sparswood,  and  authorities  there  cited,  notes  k  and  U 
Parson  on  Notes  and  Bills,  vol.  2,  page  501. )  But  to  show  a  subsequent 
promise  and  agreement  by  which  the  endorser  bound  himself,  if  the  note 
was  not  paid  by  the  drawer,  ha  would,  if  it  was  pot  protested,  hold  him- 
self liable  for  it  at  all  events,  and  this  was  equivalent  to  a  waiver  of  a 
demand  and  notice. 

8ach  an  agreement,  under  the  rules  peculiar,  to  commerce,  2  N.  S.  122, 
applicable  in  this  case,  may  be  proved  by  paroL  3  N.  S.  268.  In  Fuller 
v.  McDonald,  8  Greenl.  213,  it  was  held  "  that  an  agreement  by  an  endor- 
see to  waive  a  demand  and  notice  may  be  proved  by  parol  evidence. 
Bailey  on  Bill*,  page  244. 

Aud  an  endors  r's  acknowledgment  of  his  previous  agreement,  and 
promise  to  pay,,  made  subsequently  to  the  maturity  of  the  note,  may  be 
made  by  parol,  and  unless  an  endorser  was  ignorant  of  his  discharge 
from  liability,  and  this  is  not  the  case  here,  his  promise  to  pay  so  made 
would  bind  him.    8  N.  S.  310. 

The  case  of  Rose  v.  MoNeU,  1  Rob.  338,  does  not  conflict  with  the  doc- 
trine now  taught;  and  in  McMahan  &  Grant  v.  Tui-netl,  16  La.,  there  was 
68 
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no  absolute  agreement*  but  mere  negotiations  for  an  agreement  In 
the  case  at  bar,  there  wag  an  agreement  which  is  clearly  proved  by  parol, 
and  although  the  amount  in  dispute  exceed*  five  hundred  dollars,  the 
contract  being  a  written  one,  and  the  testimony  corroborative,  sufficed. 

The  endorser  waived  or  modified  hia  right  to  insist  upon  a  presentment 
for  payment  and  notice  of  its  refusal,  and  it  may  wall  be  supposed  that 
if  these  formalities  were  nobeomplied  with,  the  contract  of  the  endorsee 
with  whom  the  agreemept  was  made,  was,  in  that  particular,  regulated 
by  the  agreement;  and  as  was  said  in  Bioffer  v.  ifermaa,.7  A.  659,  "it 
Would  operate  a  fraud*  if  the  endorser  were  afterward*  permitted  to  avail 
himself  of  the  omission." 

It  is  threfore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed,  at  the  costs  of  the  appellant 


No.  1844.— Cabsbl  Monbt  and  J.  M.  LaFraxob  v.  Ttfw.Aifrw  Oofiss, 

Admihietastrix* 

When  ■  jaSjcmrat.  homolo»*Ut>g  a  tafeteM  ***•  and  4164  tar  Uw  AdminwtrUor.  ibowiUut  tte 
unti  in  hit  hands  are  inaoffioiatit  to  pay  the  privilege*  and  mortgages  against  the  ettate.  par 
mentof  the  ordinary  claim*  cannot  be  enforced. 

APPEAL  from  the  District  Court*  Parish  of  Plaquemines,  Qmbat,  J. 
X  Foulhouse,  for  plainti&s,    Sombola  &  Ducros,  for  appellees. 

Ilslet,  J.  The  final  account  of  administration  rendered  on  the  10th 
January,  1865,  by  Mrs.  Melasie  Casai,  widow  of  Alphonse  Pecbe,  in  her 
capacity  of  administaatrix  of  the  sueoession  of  the  late  Charles  Dragon, 
her  first  husband,  was  homologated*  laud  became  the  judgment  of  the 
court  below  on  the  &lst  June,  1865*  and  is  now  res  judicata. 

The  assets  of  the  succession  amounted  to  the  sum  of $  10,700  10 

This  included  a  chum  6f  $470.  sejt  up  against  Pierre  B.  Dragon, 

which,  upon  his  opposition,  woa  excluded  from  the  said 

assets v  ;.•*.....„ ..»..- , 470  00 

Leering  as  net  assets  of  the  succession 910,290  10 

The  privilege  and  mortgage  debts,  as  appears  from  the 

account,  amounts  to $9,658  39 

Those  privilege  and  mortgage  debts  were  augmented 

by  judgments  rendered,  pn  oppositions,  including 

costs,  etc.,  to i ....  ,\ ...... .'. $1,027  70  $10,086  tfl 

Leaving  a  deficit  to  pay  privilege  and  mortgage  debts $     456  97 

On  the  16th  of  October,  1865,  the  administratrix,  after  paying  the 
funds  in  her  hands  according  to  the  judgment  of  homologation,  wii 
discharged  from  her  .trust,  and  her  bond  .cancelled. 

More  than  a  year  afterwards*:  the  plaintiffs  in  the  present  rule,  oansed 
the  defendant,  as  administratrix,  to  show  cause  why  she  should  not  pay 
the  amount  of  their  claim*  figuring  on  hoc  final  account,  and  why  as 
execution  should  not  issue  against  her  personally,  and  her  property  be 
seized  and  sold  to  satisfy  the  Judgment  in  dheir  favor,  meaning  thereby 
'  the  judgment  of  homologation)  which  they  recognize  as  having  fit* 
respect  to  themselves  the  fore*  of  ret  judicata. 
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Money  and  LeSTranev  r„Ctase/  Administratrix. 

The  claim*  of  the  plainaffii  in  the  raJemveir*  placed upon  the  aofipuut 
of  administration;  jMmMtwm&Muif  aeievdiaary  debts* 

The  rale  was  discharged  by<the  oomt  below;  on  the  ground  that  by  the 
judgment  ef  homologation  rendered  nnoppo«edt  them  was  not  enough  to 
pay  in  foil  the  privilege  and  Mortgage  ^ai^oirii*MyiteUfldafierihed  in 
the  account  could  not  be  paid; 

The  plaintiff,  in  the  rule,  bases  Jris^iptroeeeding  upon  the  judgment  of 
homologation,  and  by  that  heisrexolade*f»om  pejrtiattpation  in  the  fond 
forming  the  sole  assets  of  the  aneeesaion,-   *• 

It  is  therefore  ordered,  adjudged*  and  .deareed  that  the  judgment  ap- 
pealed from  be  affirmed,  at  the  costs  of  the  appeUenk 


No.  1343. — Gassel  Money  v.  Pieube  Cossb. 

Where  there  U  no  evidence  in  the  record  showing  that  the  endorser  of  a  promissory  note  has  been 
Bottled  of  the  pretest*  th*  judgment  will  b*on^-of  nonsuit. 

APPEAL  from  the  District  Coort>  Parish  of  Plaquemines,  Cazabat,  J. 
Colletis  <&  Wooldridge,  for  plaintiff.    &tmbola&  lJucros,  for  defendant. 

Ilsuet,  J.  The  -defence  set  up  <by  ^defendant  in  this  suit,  who  is  sued 
as  endorser  of  a  promissory  note,  is  the  general  issue,  and  specially,  that 
no  demand  of  payment  on  the  maker,  nor  legal  notice  of  protest  was  ever 
given  to  him,  whereby  he  is  discharged. 

The  maker  of  the  note  died  before  it*  maturity,  leaving  a  widow  and 
children,  majors  and  minors. 

Demand  was  made  for  payment  of  the  note  on  the  widow  alone,  before 
the  opening  of  her  husband's-succession;  the  appointment  of  an  adminis- 
trator, or  her  qualifying  as  natural  tutrix.  The  note  matured  on  the  13th 
January,  1863,  and  it  was  protested*  and  notice  served  on  the  12th  of  that 
month,  one  day  too  soon;  but  the  recorder  who  made  the  protest  says, 
that  on  the  next  day  he  again  presented  the  note  lor  payment  to  the 
widow.     He  also  says,  he  notified  the  defendant  el  this  last  demand 

It  is  unnecessary  to  express  any  opinion-  as  to  the  sufficiency  of  the 
demand  made  on  the  widow,  as  it  is  not  proved  where  the  recorder  gave 
verbal  notice  to  the  endorser.  Due  legal  notice  was  necessary  to  bind 
him.     Bailey  on  Bills,  263,  et  seq. 

The  judgment  of  the  lower  court  should  have  been  one  of  nonsuit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  set  aside,  'and  that  judgment  be  and  it  is  hereby  ren- 
dered in  favor  of  the  defendant  and  against  the  plaintiff,  as  in  case  of 
nonsuit,  at  the  costs  of  the  appellee. 

No.  1351.— Schwabtz  Katjfkak  k  Go.  t>.  Jobs  L.  Babbinosb. 

A  party  by  writing  his  name  across  the  face  of  a  draft  makes  the  acceptance  complete,  end  parol 

evidence  is  not  admissible  to  prove  that  at  the  tfan*  be  wrote  ale  name  he  refused  to  write  the 

wor*  ••  accepted  '  above  his  signature. 
Where  a  party  accepts  a  draft  drawn  to  extinguish  two  other  outstanding  drafts  he  cannot  setup 

the  failure  of  consideration  for  wbleb  the  first  draft*  were  given  ana  defence  to  the  payment 

of  bis  acceptance. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
G.  Schmidt  and  A.  A  M.   Voorhies>  for  plaintiffs  and  appellees* 
Randolph,  Singleton  dt  ^row»6%  for  dNrfendante, 
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Kaufman  A  Uo.  r.  Barringer. 

-  Ira/BTv  Ji  The  defendant  is  sued  as  the  acceptor  of  a  bill  of  exchange, 
drawn  .by  Phillips  &  Bevans  to  the  order  of  the  plaintiffs. 

The  defendant,  admitting  his  signature  to  the  bill,  pleads  the  general 
issue,  and  avers  that  Phillips  &  Bevans,  the  drawers  of  the  draft,  bought 
of  Louis  Sehwartz,  teventy^we  bales  of  cotton  for  $2,563  01,  in  payment 
df  wfcieb  they  drew  two  sight  drafts  on  New  York,  which  were  not  paid, 
bat  protested,  and;  the  present  draft  was  given  in  lieu  thereof.  That  the 
said  cotton  sold  by  Louis  Schwartz,  was  not  equal  to  the  representation 
oi  its  quality,  was  falsely  packed  and  worthless.  That  the  said  Loais 
£obw*rtz  represented  to  them,  and  guaranteed  that  there  was  no  tax  on 
dot  ton,  when,  on  the  contrary,  the  cotton  was  liable  to  the  said  tax,  and 
the  government  claimed  and  collected  it. 

,  That  the  plaintiffs  were  part  owners,  and  interested  in  the  said  cotton, 
a#d  kn*w  before  they  took  the  draft*  that  the  consideration  for  it  had 
failed,  and  that  a  fraud  had  been  practised  upon  Phillips  k  Bevans,  for 
wboje  accommodation  the  defendant  accepted  the  draft. 

:  Phillips  and  Bevans  intervened  in  the  suit,  adopting  the  allegations  in 
the  answer  of  Barringer. 

Qa  the  urialoi  the  case  in  the  lower  court,  the  defendants  offered  to 
prove  by  a  witness  that  when  the  defendant,  Barringer,  accepted  the 
d&aifc  now  sued  on,  he  stated  in  the -presence  of  Louis  Schwartz,  and  in 
that  of  a  member  of  the  plaintiffs'  firm,  that  he  had  received  a  letter  from 
New  York,  by  which  he  learned  the  cotton  was  damaged,  and  that  he 
did  not  know  how  the  cotton  would  turn  out,  and  that  if  it  turned 
out  badly,  he  would  cot  pay  his  acceptance  sued  on,  which  he  was 
then  about  to  accept;  and  the  Court  excluded  this  testimony  as  also  the 
teatimoiy  tof  the  same  witness  to  prove  that  when  the  defendant  accepted 
the  draft  he  refused,  although  so  requested  by  a  member  of  the  plaintiffs* 
firm,  to  write  the  word  "  accepted"  over  his  signature,  on  the  ground 
that  he  had  been  informed  that  the  cotton  was  not  such  as  Louis  Sohwartz 
h*4  represented  it  to  be,  and  that  he  would  not  make  his  acceptance 
complete  and  binding  on  him  by  writing  the  word  accepted  over  his  sig- 
nature, because  he  would  not  pay  the  draft  sued  on,  if  the  cotton  turned 
out  badly,  and  to  this  ruling  of  the  Court  the  defendant  objected,  and 
tobk  two  bills  of  exception . 

•The  reason  assigned  in  the  bills  for  the  rejection  of  this  testimony  was,  * 
that  it  would  convert  an  absolute  into  a  qualified  acceptance,  and  that 
tjiis  could  not  be  done  by  parol  testimony.  This  doctrine  the  defendant 
does  JK>t  impugn;  but  he  says,  and  it  is  so  stated  in  the  bills  of  exception, 
that  the  testimony  was  offered  to  show  that  the  plaintiffs  were  thus  in* 
formed  of  the  failure  of  the  consideration  of  the  said  draft  or  acceptance. 

There  is  no  evidence  in  the  record  to  connect,  in  any  manner,  the 
plaintiffs,  with  the  original  transactions  between  Louis  Schwartz  and 
Pfhillips  &  Bevans,  or  that  any  other  relation  existed  in  the  matter  than 
the  taking  from  Louis  Schwartz  in  due  time,  bonafide,  and  for  a  valuable 
consideration,  the  two  smaller  negotiable  drafts,  which  is  sufficiently 
proved  by  the  witness,  Moses  Schwartz. 

We  do  not  consider  the  evidence  thus  offered,  as  presented  in  the  bilk, 
Omissible,  as  its  effect  would  be,  in  a  certain  contingency,  to  discharge 
the  acceptor,  whose  acceptance  was  complete  by  his  signature  written 
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across  the  draft,  (Parsons  on  Notes  and  Bills,  vol.  %  p.  501)  and  the  notice 
thus  attempted  to  be  brought  home  to' the  plaintiffs  would  be  a  mere 
means  loan  end,  to  show  that  the  aoeeptor  wad  only  bound  conditionally. 

The  evidence  of  several  witnesses  in  New  York,  was  offered  to  show 
the  original  failure  of  consideration  for  the  two  drafts,  but  this  the  Court 
improperly  rejected,  because  it  was  a  link  on  the  plaintiffs'  chain  of 
defence,  and  he  could  not  be  control-led  in  the  order  in  which  he  pre* 
sen  ted  his  proof. 

This  proved,  he  might  hate  proceeded  to  show,  which,  however,  he 
did  not  do,  that  when  the  plaintiffs  took  the  first  drafts  they  were  parties 
to  the  sale  of  cotton,  or  had  full  knowledge  of  the  original  failure  of 
consideration  for  these  drafts. 

The  consideration  given  by  the  plaintiffs  for  the  draft  now  in  suit,  was 
not  cotton  but  two  drafts,  for  which  they  had  paid  the  face  of  them  in. 
money. 

They  had  nothing  to  do  with  the  acceptor  of  the  last  draft  furnished. 
They  merely,  to  accommodate  the  parties,  exchanged  the  two  protested 
drafts  for  the  acceptance  of  the  defendant. 

The  court  below  rendered  a  judgment  in  favor  of  the  plaintiffh,  and  for 
the  reasons  now  given : 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed  from 
be,  and  the  same  is  hereby,  affirmed  at  the  costs  of  the  appellants. 

Behearing  refused. 
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No.  128a— William  M.  Cabtsr  a  Mss.  K  E.  Tatlob  and  E.  J.  Tayxob* 

Her  Husband. 

Tho  husband  cannot  bo  *  witness  lor  or  against  the  wi/e.  nor  ©an  tbo  wife  bo  a  witofM  for  or  af  atari 

the  hatband. 
Ibe  policy  of  the  taw  i«  to  exclade  too  testimony  of  on*  of  iho  spouses  for  or  against  ihe  other  in  any 


the  husband  and  wife  are  sued  in  $oHdo,  the  husband  cannot  be  required  to  answer  under  oath 
interrogatories  on  fact*  and  artioloi  propounded  by  plaintiffs. 

APPEAL  from  the  District  Court,  Parish  of  East  Feliciana,  Potey,  J. 
McVea  <t  Hunter,  for  plaintiff  and  appellant  J.  B>  Smith  and  X  H. 
Muse,  for  appellee. 

Ilbxet,  J.  The  plaintiff  and  one  of  the  defendants  owned  jointly  a 
tract  of  land  in  East  Feliciana,  containing  610  acres,  which  was  encum- 
bered with  a  legal  mortgage  for  81,000  in  favor  of  Mrs.  Josephine  Shirk. 

Under  a  writ  of  fieri  facias  npon  a  judgment  recognizing  this  mort- 
gage, the  land  was  offered  for  sale  for  cash,  and  no  sale  having  been  made 
it  was  again  afterwards  offered  on  twelve  months'  credit,  and  purchased 
by  J?.  J.  Taylor,  as  agent  for  his  wife,  for  the  price  of  two  hundred  and 
fifty  dollar*,  for  which  she  gave  her  twelve  months'  bond,  she  being  at 
the  time  separate  in  property  from  her  husband. 

This  suit  is  brought  to  recover  from  B.  J.  Taylor  and  his  wife  in  soHdo, 
the  sum  of  twenty-three  hundred  and  seventy-five  dollars,  with  interest, 
the  plaintiff,  Carter,  alleging  that  R.  J.  Taylor,  acting  as  the  agent  of  his 
wife,  agreed  that  in  order  to  give  his  wife  a  title  to  the  tract  of  land,  ho  ' 
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Carter  t.  Mn,  L.  E.  Taylor  and  R.  J.  Taylor,  Her  Huaband. 

/.    ..in.  I  ,i.  1      ii  i ■■■  - ■ ^ 

^ould  pay  him,  Carter,  twenty-five  hundred  dollars,  less  one-half  the 
amount  Jrid,  in  consideration  of  Carter's  assent  to  the  6ale,  and  making 
thereby  a  title  to  Mrs.  Taylor. 

Qn  the  trial  of  the  case  in  the  lower  court,  interrogatories  on  facta  and 
articles  were  propounded  by  the  plaintiff  to  R.  J.  Taylor,  which,  not- 
w^hfttanding  the  objections  of  the  defendant,  Mrs.  Taylor,  to  the  answers 
thereto,  being  received  as  evidence  against  her,  were  allowed  by  the  Court 
to  be  read. 

.  The  main  question  in  the  case  is  presented  by  the  bill  of  exceptions, 
taken  by  Mrs.  Taylor  to  the  ruling  of  the  Court,  as  to  the  reception  of 
hfiT  husband's  answers  to  the  interrogatories. 

It  is  only  necessary  to  state  two  of  the  grounds  of  objection. 

1.  That  husband  and  wife  cannot  be  permitted  to  testify  for  or  against 
each  other. 

This  is  the  textual  rule  of  the  law,  2260,  {  3,  C.  C,  and,  as  was  saidbj 
this  Court,  in  T*dtey  v.  Alexander,  11  A.  628:  "The  rule,  which  in  civil 
matters  disqualifies  the  husband  for  or  against  the  wife,  and  vice  vena, 
founded  on  considerations  of  policy  and  morality,  is  withont  exception. 

"  Nor  does  their  voluntary  separation  touch  the  rule,  which  remains 
inflexible." 

The  plaintiff  contends  that  the  defendant,  B.  J.  Taylor,  being  defen- 
dant in  the  suit,  and  being  incompetent  to  testify  as  an  ordinary  witness 
against  his  wife,  interrogatories  on  facts  and  articles  were  the  only  means 
left  to  prove  the  agreement. 

The  policy  of  the  law  is  to  exclude  the  testimony  of  one  of  the  spouses 
for  or  against  the  other  in  any  shape,  (Cull  v.  Her trig \  18  A.  319)  and  thai 
which  cannot  be  done  directly,  cannot  be  done  indirectly. 

Besides,  answers  to  interrogatories  on  facts  and  articles  are  evidence 
against  the  party  interrogated,  but  not  the  other  parties  to  the  action, 
who  have  a  right  to  cross  examine  the  witness,  by  whose  testimony  they 
are  to  be  bound.  Johnson  v.  Marsh,  2  A.  722;  Morrel  v.  Carr,  ifo.  SOT; 
Sullivan  v.  Williams,  ib.  876.    . 

This  was  the  second  ground  in  the  bill  of  exceptions,  in  which  it  was 
Stated  that  if  the  husband's  testimony  could  be  used  against  his  wife  of 
aUy  it  was  only  by  making  him  an  ordinary  witness,  which  could  not  be 
done.  The  Court  below,  with  the  answer  of  R.  J.  Taylor  before  him, 
gave  judgment  for  the  defendant,  and  that  evidence  excluded,  there  is  a 
stronger  reason  why  they  should  succeed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  affirmed,  at  the  costs  of  the  appellant 

I 

No.  1165,— Joseph  E.  Norwood  v.  John  Y.  Mills  et  als. 

Whan  the  eYidenee  ahowa  that  the  holder  of  a  promissory  note  mUrht  have  broofht  anil  preview  t» 

the  date  at  which  it  wae  preeeribed  but  faHod  to  do  ao,  the  plea  of  i y M,VnrsnJrJ 

See  tbeoaee  of  Rabel  v.  Ponrciau,  (ante  pa*el3U 

APPEAL  from  the  Distriot  Court,  Parish  of  Pointe  Coupee,  Cooky,  J, 
CoUin$,  Leake  &  Fisher,  for  plaintiff.    P.  A.  Roy,  for  defendants, 
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Norwood  t.  Mills  «t  *)*. 

Tauaverbo,  J.  This  suit  was  instituted  on  the  3d  day  of  October! 
1866,  by  the  plaintiff,  residing  in  the  parish  of  East  Feliciana,  against 
John  Y.  Mills,  Joel  H.  Mills  and  Mrs.  Joyce  Mills,  of  Points  Coupee,4 
and  Alexander  Mills,  of  East  Feliciana,  in  solido,  on  three  promissory 
notes,  secured  by  special  mortgage  on  a  plantation  situated  in  the  parish 
of  Pointe  Coupee.  '  * 

The  first  of  these  notes  is  dated  April  24,  1860,  for  911,715  85,  paya- 
ble to  A.  J.  Norwood  or  order,  twelve  months  after  date,  with  eight  per 
cent,  interest  per  annum  from  maturity. 

The  second  of  the  same  date  for  $10,814  12,  payable  in  like  manner1  to 
A.  J.  Norwood  or  order,  twenty-four  months  after  date,  and  stipulating} 
the  like  interest  from  maturity;  and  the  third  for  $9,912  99,  dated  April 
25,  I860,  payable  thirty-six  months  after  date,  with  like  interest  from 
maturity. 

Plaintiff  avers  that  he  is  the  owner  and  holder  of  said  notes,  und  jr  the 
blank  endorsement  of  the  payee. 

The  defendants  plead  prescription.  The  plea  was  sustained  by  tne 
lower  court  as  to  the  first  note,  which  matured  on  the  24th  day  of  April:1 
1861,  and  rendered  judgment  against  defendants  for  the  amount  of  the* 
other  two  notes,  with  interest,  with  recognition  of  the  mortgage,  and  an 
order  that  the  mortgaged  property  be  seised  and  sold  for  the  payment  of 
the  second  and  third  notes,  with  the  interest  accrued,  and  all  costs  of  suit. 
From  this  judgment  the  plaintiff  has  appealed. 

Suit  was  filed  in  this  case  on  the  6th  of  October,  1866,  and  citation  was 
served  on  the  20th  of  November  of  the  same  year,  a  period  of  five  years 
and  six  months  after  the  maturity  of  the  first  note  of  the  series.  Six 
months  after  the  time,  when,  under  ordinary  circumstances,  had  nothing 
occurred  to  interrupt  prescription,  defendants  might  first  have  set  up  the 
plea  as  a  bar  to  the  action. 

The  plaintiff  contends  that  prescription  was  suspended  by  a  condition 
of  things  which  enables  him  to  invoke  the  great  equitable  rule  contra  noh 
valenlem  agere  non  curril  praescriptio.  He  alleges  the  impossibility  for  sev- 
eral years  to  prosecute  his  rights  owing  to  the  existence  of  war  throughout 
a  large  portion  of  the  State,  and  especially  to  the  fact  that  the  localities 
in  which  he  and  his  debtors  resided,  became  for  three  years  a  part  of  the 
arena  of  strife.  He  says:  "  It  is  a  part  of  the  history  of  the  times,  and 
of  this  country  and  State  particularly,  fresh  in  the  memory  of  all,  that, 
since  the  capture  of  New  Orleans  in  April,  1862,  to  the  surrender  of  the 
trans-Mississippi  army  of  the  so-called  Confederate  States,  in  June,  1865) 
a  period  of  three  years,  a  continued  state  of  warfare  existed  in  this  State, 
especially  in  that  portion  of  it  lying  south  of  the  mouth  of  Bed  Biver, 
on  the  banks  of  the  Mississippi  river,  and  that  this  river  was,  during  the 
period  of  time  just  stated,  with  the  exception  of  some  months  in  the* 
latter  part  of  1862  and  1863,  during  the  occupation  of  Port  Hudson  by 
the  Confederates,  in  the  possession  of  the  United  States  forces;  that  it 
was  the  policy  of  the  United  States  authorities  to  prevent  crossing  from 
ens  aide  to  tke  other— armed  vessels  being  stationed  in  the  river  for  that 
purpose;  and  the  Confederate  authorities  prohibited  all  commmrtostibn, 
either  for  trade  or  other  purposes,  with  the  forces  of  the  United  States, 
whether  occupying  posts  on  the  river  or  on  their  fiesta. "  .' 
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Norwood  v  Mill*  et  ala.  ..... 

These  statements  of  the  plaintiff  seem,  hi  substauce,  to  1>e  conceded 
aa  true  by  the  following  admission,  which  we  find  in  the  record:  "In 
this  case  it  is  admitted  that  Joseph  E.  Norwood  has  resided  in  East  Feli- 
ciana parish,  and  John  Y.  Mills,  Joel  Mills,  and  Mrs.  Joyce  Mills,  hare 
resided  in  this  parish  of  Point  Coupee  siuce  186  L;  that  since  May,  1862, 
to  June,  1865,  owing  to  the  late  war,  the  Mississippi  river  was  continu- 
ously in  possession  of  the  armed  forces  of  each  and  both  the  contending 
parties;,  and  that  crossing  said  river  was  very  hazardous  and  dangerous, 
and  impossible." 

In  accordance  with  the  view  taken  by  this  Court  of  cases  presenting  a 
similar  state  of  facts,  the  plaintiffs  plea  of  suspension  of  prescription 
cannot  avail  him.  Courts  were  open  from  July,  1865,  and  he  might,  with 
ordinary  diligence,  have  brought  his  suit  between  that  time  and  24th  of 
April,  1866,  the  period  at  which  five  years  would  have  elapsed  from  the 
maturity  of  the  first  note  of  the  series. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs  in  both  courts. 

No.  1017. —Mus.  xm  St.  Bombs  v.  Widow  Blaso  et  als. 

ft»  ttttm  SBO  Oatocellatiim  of  a  mortgage  on  Ut*  record,  by  the  reoorder,  will  not  bind  the 
mortgagee  where  it  hae  been  done  wiihiiut  bU  knowledge  or  consent,  and  be  may  enforce  hia 
'    mortgage  rights  againrt  the  property  mortgaged  even  after  it  bat  paaaed  into  third  bands  ra  good 
faith. 

APPEAL  from  Second  District  Court  of  New  Orleans,  Felloum,  AcL  J. 
Roselitts  &  Philips,  for  plaintiff  and  appellee.     P.  C.  Cuvelher,  for 
'Wilts;  B.  Egan,  for  Hauch;  L.  Castera,  for  Monaeanx;  appellants. 

Howell,  J.  This  is  an  hypothecary  action  to  subject  certain  proper- 
ty, in  the  possession  of  the  defendants,  to  a  special  mortgage  granted  by 
Pierre .  Deverges  to  secure  the  payment  of  a  promissory  note  for 
912,988  95,  dated  New  Orleans,  March  2d,  1855,  and  payable  in  one  year, 
to  the  order  of  the  plaintiff. 

The  main  question  presented  is,  whether  this  mortgage  which  was  dor/ 
recorded,  has  been  erased  in  such  a  manner  as  to  bind  plaintiff. 

It  is  shown  that  on  the  6th  July,  1857,  Joseph  Lisbony,  then  a  notary, 
granted  a  certificate,  under  the  provisions  of  Art.  3316,  C.  C,  to  the 
effect  that  on  the  Slh  AfircJi,  1855,  P.  Deverges  presented  to  him  said 
note  duly  paid,  and  which  be  (the  notary)  cancelled  and  »n  nailed  ("bifft 
et  annulle  ");  and  that  upon  the  presentation  of  this  certificate,  the  recor- 
der erased  the  mortgage,  on  the  8th  July,  1857,  after  which  Deverges  sold 
the  property  in  question  which,  through  mesne  conveyances,  is  now  beH 
by  the  appellants.  The  note  was  produced  by  the  plaintiff  on  the  trial 
without  tiny  appearance  of  fairing  been  cancelled  or  annulled  as  stated  in  the 
certificate,  but  on  the  contrary,  it  bears  on  its  face  a  partial  release  by 
the  same  notary,  on  the  25/ft  April,  1855,  about  seven  weeks  after  he  certi- 
fies it  had  been  presented  to  him  by  the  maker  as  duly  paid.  The  certi- 
ficate is  positively  false  as  to  the  cancelling  of  the  note,  and  evidently  far* 
as  to  its  having  been  presented  on  the  8th  March,  1855,  six  days  after  Hi 
date,  duly  paid;  for  the  inscription  of  partial  release  was  made  in  April, 
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followiDg,  with  the  consent,  implied  at  least,  of  the  payee  and  holder, 
who  presents  it  with  said  inscription,  which  would  not  have  been  made  if 
the  note  had  then  been  paid.  Suspicion  is  excited  by  the  statement  in 
the  certificate  that  the  note  had  been  presented  as  paid  at  date  prior  to 
the  date  of  the  certificate.  The  object  of  the  presentment  is  to  obtain 
the  certificate,  and  is  naturally  supposed  to  be  made  when  the  certificate 
is  wanted  and  obtained.  The  certificate  being  false  in  one  recital  may  be 
presumed  to  be  false  in  all  material  recitals  and  was  therefore  not  legal  au- 
thority for  the  erasure  by  the  recorder.  There  is  no  evidence  to  prove 
that  the  note  was  paid,  or  that  the  plaintiff  consented  to  the  erasure  of  the 
mortgage,  and  consequently  she  cannot  be  bound  by  the  certificate  of  the 
recorder  of  mortgages  that  no  mortgage  existed — her  consent  being 
essential 

It  has  been  often  held  that  such  a  certificate  is  only  prima  facte  evi- 
dence of  the  facts  stated  in  it,  and  may  be  contradicted.  5  M.  625;  11  Hf. 
526;  8  B.  130.  In  the  last  case  quoted,  the  Court  said,  "  The  mortgagee 
may  show  that  the  certificate  is  untrue;  that  the  recorder  acted  on  insuffi- 
cient evidence,  and  without  his  oonsent;  or,  in  case  of  an  erasure  by  judg- 
ment, that  he  was  not  a  party  to  the  action  brought,  or  proceeding  institu- 
ted to  cancel  his  mortgage.  In  such  cases  the  mortgage,  we  think,  exists 
unimpaired  even  against  the  innocent  vmdee,  who  has  bought  on  the  faith  of  a 
certificate  that  there  was  no  mortgage  on  the  property.  If  tbe4atter<be 
•victed  the  recorder  of  mortgages  "  (or  the  notary)  "  is  responsible*  in 
damages  to  him." 

This  view,  the  Corirt  continued,  is  confirmed  by  the  fact  that  an  arlioje 
in  the  Code  of  1808,  sanctioning  the  contrary  doctrine,  was  omitted}' in 
the  Code  of  1825,  as  inconsistent,  no  doubt,  with  the  rights  of  the  mort- 
gagor. 

In  this  opinion,  as  to  the  effect  of  an  illegal  or  unauthorized  erasure, 
we  fully  concur. 

The  evidence  in  the  record,  legally  admissible,  as  to  the  alleged  know- 
ledge or  implied  consent  of  the  plaintiff,  and  as  to  the  plea  of  prescription', 
is  insufficient,  We  think  the  lower  court  did  not  err  in  excluding  the 
written  unsworn  statement  of  80th  December,  1859,  of  the  notary  Lis- 
bony  (since  deceased)  in  regard  to  the  certificate  given  by  him,  and  also 
the  act  of  mortgage  given  by  Deverges  to  Ernest  de  St.  Homes  on  25th 
November,  1857.  The  plaintiff  could  not  be  bound  by  either.  One  was 
invoking  ex  parte  evidence,  not  under  oath,  after  the  act;  and  the  other 
was  res  inter  alios  acta. 

The  testimony  of  the  witness,  Foulon,  does  not  sustain  the  certificate 
of  the  notary  Lisbony.  The  dates  do  not  correspond.  The  certificate 
does  not  state  that  the  note  was  presented  when  Li>bony  gave  the  certifi- 
cate. More  than  two  years  intervened  between  the  alleged  presentation 
of  the  note  and  the  giving  of  the  certificate.  It  nowhere  appears  in  the 
record  that  Deverges  had  the  note  in  his  possession  on  the  6th  July,  1857,' 
when  the  certificate  was  given.  Nor  does  the  proof  that  Deverges  was  the 
agent  of  plaintiff  support  the  defence.  He  is  represented  as  having 
paid  the  note,  and  he  is  not  presumed  to  have  been  entrusted  with  his 
own  note  before  its  maturity,  and  the  fact  that  it  was  not  endorsed  by 
54 
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plaintiff  (being  made  to  her  order)  is  a  presumption  that  it  wis  never 
passed  off  by  >er  or  iron*  Jv^d  posseasjiop, 

We  think  the  reservation  of  defendants'  rights  against  their  warrantors, 
as  -made  b$  «the  Judge  a  ^gw*  .w^t  sufficient,  end  authorized  under  U* 
circumstances. 

It  is  therefore  ordered  t^t^j^d^ment,  appealed  f rpm  be  affiEBeJ, 
with  coats.,  .  ;   ,   .     .■-..  ./v   v,     .:.-.*. 

.   '   '  i        *   i.       :     ;,.  •  -f.."»  •  -      i    i 

No.  793.— A»a?tiO-li4MAjrA  ul  J,  B.  Mamid. 

An  age*  it  bound  to  eeteblUh  Me  *tfh©**tjr  wdar  fhe«eteral  (jo** 

Where  enit  hae  been  brought  and  alter  fairae  joined  the  defendant  diet.  It  auf  be  retired  afainetUi 
fceire  and  leva!  vepreeettineitea.    "—    '       '.  ;     '  •'  " 

APPEAL  from  the  Third /Distejcfc  Court  of  New  Odes**,  Fellow*,  J) 
.  F>  JS.  Biro*    and  tl  Train,  for  plaintiff    4»   &  M  Voorkie*,  for 
defendant  and  appelant 

Hykan,  0.  3.  The  owner  of  the  schooner  Roma  owed  plaintiff  $63, 
6iacoma  Macera  9330,  and  Antonio  Tomaai  8227  50. 

jr.  B.  Macera  was  appointed  agent  to  collect  their  claims. 

This  suit  was  brought  by  plaintiff,  to  recover  of  the  agent,  Macera,  who, 
is  charged  as  being  an  unfaithful  agent,  the  $63  owing  plaintiff,  the  $330 
owing  Giacoma  Macera,  which  plaintiff  alleged  was  transferred  to  him, 
and  $67  cost,  alleged  to  have  been  incurred  in  a  suit  against  the  owner 
of  the  Bo  ma,  with  interest 

t  After  defendant  had  filed  answer^  denying  the  allegations  in  plaintiff's 
petition,  he  died,  and  the  suit  was  revived  against  Widow  J.  E 
Macera,  as  tutrix  of  his  minor  children.  The  pistriot  Judge  rendered 
judgment  against  her  for  $460,  with  judicial  intarept  from  the  4th  daj  of 
August,  1863,  and  costs,  and  she  Has  appealed. 

.  There  is  no  evidence  that  plait  tiff  la  owner  of  Giacoma  Macera*! 
claim,  either  by  transfer  or  otherwise.  Neither  is  there  evidence  that  he 
had  any  authority  to  bring  suit  for  the"  claim.    ' 

It  is  not  shown  that  any  cost  is  owing  by  the  owner  of  thefiomain 
any  suit 

The  evidenoe  shows  J.  B.  Macera,  as  agent,  ooUected  from  the  owner 
of  the  Roma,  a  sufficient  amount  to ,  satisfy  the  claims  above  stated,  bat 
judgment  cannot  be  rendered  in  favor  of  plaintiff  for  money  due  by  the 
agent  to  Giacoma  Macera,  .nor  for;  cost  not  sjiown  to  be  owing. 

It  is  decreed  that  the  judgment  of  the  District  Court  be  annulled  and 
reversed.  It  is  further  decreed  that  plaintiff  recover  of  the  Widow  J.  B. 
Macera,  as  tutrix  of  the  minor  children  of  J.  B.  Macera,  deceased,  the 
sum  of  sixty-three  dollars,  with  interest  thereon  at  the  rate  of  fire  per 
cent  per  annum  from  the  4th  da jr  of  August,  1868,  till  paid,  and  the  costs 
of  this  suit  in  the  lower  court,  those  of  appeal  to  be  borne  by  plaintiff. 

It  is  further  decreed  that  there  be  judgment  againet  plaintiff  as  of  non- 
suit for  the  remainder  daimeti  by  bam  in  his  petition. 


Go*Hm,  SjwN*  r:  Wkfcw  Seftififftt. 

No.  1223.— W.  A.  Gordon,  ffyntHcyr.  WidoitMakia  8cmmxr.  • ""  ■ ' 

%  mow  the  foUvmirtloii  of  pruwadjUdm  by  a?e*tfal'tmrnmla,  proof  mtat  bt  made  of  the  eayneiiV 
md  the  date  when  it  wa*  made.  ... 

APPEAL,  from  tile  Third  iJistriot  Court  of  New  Orleatis,  Fellowes,  J. 
Roselius  <£  Philips,  for  plaintiff.     D.  3T.  Hennen,  for  defendant  ' ' 

Taliaferro,  J.  This  suit  is  instituted  by  W.  A.  Gordon,  the  syndic 
of  his  own  creditors  and  of  the  creditors  of  W.  A.  Gordon  &  Co.,  against 
the  defendant  on  a  promissory  note  for  one  thousand  dollars,  alleged  to 
have  been  executed  on  the  17  th  June*  186>,  payable'  one  year  after  date 
to  her  own  order,  and  by  her  endorsed;  the  said  plaintiff,  being,  in  his 
aforesaid  capacity,  the  hoi  deft)!  w&Q.  fcote;  wh5c&  $e  avdrs  bears  elgft£$€£ 
cent  interest  per  annum  from  maturity,  anci  is  secured  by  mortgage  on  a 
lot  of  ground  in  the  city  of  New  Orleans.  The  plaintiff  avers  that  said 
note  was  renewed,  the  interest  being  paid  ;  down*  to  17th  June;  186 J. 
That  the  said  mortgage  was  made  in  fayor  of  any  bolder  of  said  note,  aid 
that  defendant  further  stipulated  that  she  would  pay  the  fee  oi  an 
attorney  that  might  be  employed  to  foreclose  the  said  mortgage. 

The  Court  below  awarded  judgment  in  favor  of  the  plaintiff,  with 
recognition  of  lien  and  privilege  upon  the  property  specified  in  tjie 
mortgage,  and  with  interest  at  eight  per  cent,  per  annum,  from  the  17th 
June,  1861,  on  the  amount  claimed.  The  defendant  appealed.  The 
defence  was  p:«  ^nption.  The  defendant  refers  to  tfagkellv.  Pooley,  12 
An.  661,  where  u..s  Court  said,  that  to  show  the  interruption  of  prescrip- 
tion by  a  partial  payment,  "  proof  should  be  made  of  the  payment  anil 
of  the  date  when  it  was  made."        . 

The  defendant  also  invokes  the  authority  of  the  case  in  12  An.  82,  and 
refers  to  the  article  3486  of  the  Civil  Code, 

We  think,  these  authorities  will  .not  avail  the  defendant.  The 
plaintiff  fulfils  the  rule  laid  down  in  Maskell  v.  Pooley,  by  making  proof 
of  the  payment  and  of  the  time  when  it  was  made.    Record,  p.  13. 

It  is  therefore  ordered,  adjudged  and,  decreed,  that  the  judgment  tif 
Che  District  Court  be  affirmed,  with  oosfe . 

Behearing  ratioatd. 


No.  1258  .—Ann  Lbmon,  Tfct  trix,  *•  Kaby  J.  West. 

When  the  holder  of  a  pronriesory  not*  has  suffered  tt  to  pvseerfbe.  and  tttreridftnoe  enowe  no  Imped- 
iment to  tho  itetttatien  of  «oit  at  the>tfca»  ttreferletien  -©Wetaed,  ho  eeonot  invoke  tho  masla 
contra  non  valentem  affere  non  turrit  prmcripUo  to  roller*  him  from  its  effect.  Boo  tho  em  of  Rebel 
t.  Potteisn.  ante,  xw«o  131. 


APPEAL  from  the  District  Court,  Pariah  pf  Watt  Feliciana,  Ctaty,  J% 
Cohens  <ft  Leake,  for  plaintiff.    D»  IF.  Wwtert  for  defendant    : 
TaiiIafhhbo,  J.    The  plaintiff,  in  her  capacity  of  tutrix,  brings  suit 
against  the  deiendaat  on  the  fe*1^rjgla*tranant: 
"•567  75.  IiaurtLBAUrLa,,  March  5th,  Iftftl.. 

91  One  day  after  date  I  promise  to  pay  N.  H. Lemon,  or  order,  fire  hun* 
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Lemtwi  Totnx.  v.  Mary  Wnt 

0>e4ai*dAijUy-eeven  dollars  and  seventy-five  cents,  fear  value  received, 
wjtfi  sjgty.peB  cent  interest,  from  the  first  of  January  last  until  said." 

,,i      .  *i    .  "MamtJ.  Ww." 

f>i,T,he.dp{ea<dftnttplefMUt»he  prescription  of  five  years.  The  plaintiff 
holds  that  ipreacriptiou)  was  snspended  during  the  late  war,  and  claims 
£hs(benefit.pt  the  maxim  ojfilrvt  turn  eofenfem  agere  nontnrrit  prcncriplio. 

Judgment  was  rendered  in  the  conrt  below  sustaining  the  pies  ef 
Inscription,  an*  tbft  plaintiff  proseontes  this  appeal. 
^Xheipetftiatitwa*  filed  19th  Mayt  1866,  and  citation  was  served  on  the 
&$pl  U*e  aame  month* . 

It  is  shown  that  courts  were  open  from  about  the  middle  of  June,  1865, 
jeav^grtbe.  plaintiff  itfom  that  time  to  5th  of  March,  1866,  to  bar  pn- 
*cr4ption  tgr  ftlWB  bia  suit  and  citing his  debtor.  It  has  been  decided  hy 
{his  Court,  that  injiuch.  oases,,  the  creditor  can  not  avail  himself  of  the 
egu^le^inejMpn  injokwL 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
Pjsjgiot.  Court  he  affirmed,  with  costs. 
*/}  •  •  -^  \  ''■'•■  .' 

Li    w;    I.. i.     .       ;        " 

</.  u  .*•>>  :  /Ho.r790*— 0.  A.  L«a,  Executrix,  t>.  J.  O.  Tmrr. 

Coutt*  hare  tho  power,  In  their  discretion,  to  do  tannine  whether  a  paper  fiftad  in  a  aoU  Mytad  ape* 
• '   •ojptafr  election  •bmfl  be  considered  aa  an  answer  to  the  merit* 

.HV^pr*. there* »w«ro{  tfce  drftuUnfc  paiotho  capacity  of  plalotiS  apeciaJlj  At  fam.  bf  doayia*  tie* 
in  the  capacity  in  which  ho  ea«e  ho  ha«  anf  iotereet  in  the  raft,  tho  plaintiff  la  bound  to  ftw*  a 

'  **  t#  inaftftahrnie  action.    See  the  oaae  or  Sttllej  t.  Stillejr,  an  to  pace  S3. 

.-"»■••  "i.  .    :.    :»  -'" 

A^SJlL  foavthe  District  Court,  Parish  of  Livingston,  Janm,  J. 
x£*  JX  *#  JLmnjm,  for  plaintiff  and  appellant     ft  JF.  r7a*ersfu«»  JUsrr 
S'FpjuiA  an4  Bradley*  for  appellee. 

.cI^ai4*sj,r£.  The  pWntiff  seeks,  in  this  action,  to  obtain  a  retransfer 
of  certain  lands  in  the  petition  described,  in  virtue  of  a  private  writing 
pr  Q$ant0rrl*ttex»  bearing  date  the  22d  April,  1887,  and  dainu  newts,  etc., 

®m  ><,.-, 

.^•jn^ginent  by  default  was  taken,  which,  ton  motion,  was  set  aside,  and 
$e  defendant  had  leave  to  file  *  peremptory  exception,  that  the  petitjse 
exhibited  nn.oauee  oi  action. 

\  tXht,«f^iw  was  .maintained,  end,  on  appeal  to  thisoonrt  from  the 
jqdginagfc  <flsaiis>ing,  the  action,  it  was  reversed. 
* ,  The  case  was  remanded  to  the  lower  court  for  further  proceedings  ac- 
cording, fo  law/  the  Court  observing,  that  "  as  there  was  no  defence  filsi 
to  tli*  action^-eiwept  the  exception,  it  would  permit  it  to  stand  as  as 
answer,,", 

,  .Qn  the,  return,  of  the  ease  to  the  lower  court,  the  defendant  filed  on  the 
12th  May,  I860,  with  the  clerk,  without  leave  of  Court,  an  answer. 
.  Exceptions*  having  been,  taken  hj  the  plaintiff,  that  the  defendant  could 
onljr  filftan.  amended  answer;  that  it  had  been  filed  ont  of  term  with*** 
leave;  that  it  changed  the  issues  by  withdrawing  admissions  made  bytes 
prigiBa^answar;  the. same, were  overruled,  and  on  motion  of  the  defen- 
dant's attorneys,  it  was  ordered  that  his  answer,  filed  on  the  12tb  inst, 
(May)  he  allowed  to  be  filed,  and  considered  as  an  amended  answer,  with 
t^jpl^^fi^c^ivej^onthMeija.  . 
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The  amended  answer  of  the  12th  May,  1800,  contained  a  general  denial', 
and  a  wcdnventionrtl  dem  md  against  the  plaintiff,  executrix,  for  the  half 
of  the  notes  arising  from  the  sale  of  the  property  referred  to  in  the  peti- 
tion, aa  owned  in  common  by  Lea  and  Terry.  Theredonventional  demand 
van  afterwardu  dismissed,  and  defendant  say*  need  not  be  noticed. 

There-  was  also  a  plea  of  prescription,  which  we  may  say  now  catittot 
be  sustained. 

The  defendant  also  filed*  peremptory  exception*  that  the  plaintiff  was 
withtint  right  to  stand  ht  judgment*  and  Lad  no  interest  in  the  subject- 
matter  of  the  suit,  because  the  land  in  controversy  had  been  long  since 
■old  to  other  parties. 

This  peremptory  exception  was  ■excepted  to  by  the  plaintiff,  on  the 
ground  that  it  changed  the  substance  of  the  defence,  and  permitted  Terry 
to  withdraw  admissintifi  already  made  in  the  pleadings.  .       .       •    •> 

The  Court  ordered  the  peremptory  exception  of  want  of  interest  to  be 
tried  with  the  merits. . 

The  case  came  on  for  trial  on  the  18th  October,  1885.  There  was  a 
Terdiot  and  judgment  for  defendant,  from  which  the  plaintiff  prosecutes 
this  appeal  The  first  question  to  be  examined  is,  was  the  plaintiff  with* 
out  right  to  stand  in  judgment*  and  had  she,  as  exeeattix,  any  interest  in 
the  subject-matter  of  the  suit,  as  the  land  had,  prior  to  the  bringing  of 
the  suit,  been  Bold  to  other  parties?  It  appears  that  on  the  9th  September, 
1868,  the  plaintiff,  in  her  capacity  of  executrix,  filed  a  petition  in  ttie 
Succession  of  Franklin  W.  Lea,  asking  for  a  sale  of  certain  Ian  js  as  pro- 
perty of  the  succession,  including  the  several  tracts  now  in  controversy. 
The  sale  was  ordered  by  the  court  on  the  same  day,  and  by  the  returWit 
appears  that  the  sheriff  made  the  sale  on  the  16th  October,  1858;  that 
the  lands  in  controversy  were  adjudicated  to  James  Barrow,  and  that  tire 
proceeds  of  sale  were  paid  oter  to  D.  N.  Hennen,  then,  as  now,  the  coun- 
sel for  plaintiff.. 

The  defendant's  exception  of  want  of  interest  was  filed  on  the  16th  cf 
October,  1860.  On  the  9th  February,  1861,  James  Barrow  made  a  notak 
rial  declaration  that  the  land  adjudicated  to  him  was,  at  the  time  of  the 
adjudication,  in  the  possession  of  Terry,  the  defendant,  claiming  the  same 
aa  owner,  under  a  sale  from  Franklin  W.  Lea  to  him,  of  date  26th  May; 
1867*  and  that  with  his,  Barrow's,  full  approbation  and  consent,  said 
adjudication  was  deemed  null  and  void  and  of  no  effect,  and  rescinded) 

It  is  not  necessary  to  determine  the  legal  value  of  this  notarial  act  of 
retrocession  from  Barrow  to  the  estate  of  Franklin  W.  Lea.  It  suffices 
that  his  succession  was  Barrow's  warrantor,  when  the  suit  was  instituted. 
Arts.  2602,  2477,  CO.  7  La.  123.  2  Bob.  188.  The  plaintiff  was,  there- 
fore, nofc  without  interest,  as  the  object  of  the  action  was  to  put  the  title 
in  a  shape  to  satisfy  the  warranty. 

The  exception,  therefore,  on  that  score,  was  untenable.  The  important 
question,  presented  in  different  forms  during  the  progress  of  the  suit, 
was  whether  the  paper  styled  a  peremptory  exception,  that  "  the  petition 
exhibited  no  cause  of  action,"  was  an  answer  to  the  merits,  as  it  wa* 
deemed  to  be  by  this  Court  on  the  first  appeal. 

..:  The  opinion  of  the  Court  that  it  was  an  answer,  rested  on  the  decision 
in  the  case  of  the  Citizen*'  Bank  v.  Beard,  6  A.  41,  analogous  to  this  one, 


r4&.      _  SUPREME  COURT  OF  LOUISIANA, 

I**,  Executrix,  t.  Tarty. 

The  ruling  of  the  Court,  in  both  the  oases  in  5  A-  41  and  15  A.  160,  is 
apparently  in  conflict  with  two  earlier  cases,  (the  only  two  ont  of  the 
many. decisions  to  which  our  attention  is  called)  which  involve  precisely 
the  same*  question,  vie:  that  of  Lortng  v.  Kimball,  15  La.  200,  and  Ltjvrm 
v.  BeberU  6  Rob.  421. 

„  After  an  examinatian  of  the  question,  which  we  have  dtdy  considered, 
we  have  come  to  the  conclusion  that  the  rule  of  practice  as  enunciated  to 
the  later  cases  is,  under  our  system  of  pleading,  the  correct  one.  Article 
614,  827,  Code  of  Practice.    Vavassion  v.  Bay  on,  11  Martin,  O.  S.  640. 

The  exception  is  therefore  considered  by  us  as  it  was  by  our  predeces- 
core,  an  answer  to  the  plaintiffs  petition. 

« -We  variance  alleged  in  the  exception  between  the  date  of  the  counter- 
letter  and  the  act  of  sale,  did  not  render  it  necessary  for  the  plaintiff  to 
reconcile  it'  by  other  proof  than  that  furnished  by  the  answer.  The 
counter-letter  was  merely  referred  to  as  proof,  and  as  was  said  by  this 
Court  in  this  case,  the  defendant,  by  admitting  the  truth  of  the  allega- 
tion* in  the  plaintiff's  petition,  has,  as  the  case  stands,  relieved  her  of  the 
necessity  of  offering  the  counter-letter,  or  making  any  other  proof. 

'This  view  of  the  case  disposes  of  all  the  lateral  questions,  tending  to 
tMfron*  point 

No  allegation  of  the  petition  was  denied  by  the  answer,  and  no  proof 
was  therefore  required  to  sustain  the  allegations  of  the  petition.  See 
H  A.    Aiken  v.  Bedford,  4  N.  S.  16.    Austin  et  al.  v.  Latham,  19  La.  90. 

There  was  an  amended  petition,  increasing  the  demand  for  waste  com- 
mitted, rents  and  profits,  to  twenty  thousand  dollars,  but  no  proof  is 
found  in  the  record  to  sustain  that  new  demand,  which  is  not  now  passed 
on. 

"The  verdict  of  the  jury  must  be  set  aside,  and  the  judgment  of  the 
District  Court  thereon  reversed. 

dtis  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury  be  set  aside,  and  the  judgment  of  the  District  Court  rendered 
thereon  be  annulled,  avoided  and  reversed;  and  it  is  further  ordered,  ad- 
judged and  decreed  that  the  defendant,  John  Orin  Terry,  do  reconrey 
to  the  plaintiff,  as  executrix  of  the  last  will  of  Franklin  W.  Lea,  all  and 
singular,  the  lands  which  had  been  transferred  to  the  said  John  Orin 
Terry  by  Franklin  W.  Lea,  by  notarial  act  of  sale  passed  before  Lyman 
Briggs,  Judge  of  the  parish  of  St  Tammany,  on  the  twenty-second  day 
of  October,  in  the  year  one  thousand  eight  hundred  and  thirty-six,  tad 
which  said  lands  are  fully  described  in  the  plaintiff's  petition,  as  follow: 

1.  ."  A  tract  of  land  containing  640  acres,  lying  in  the  parish  of  8t 
Tammany,  on  the  east  side  of  the  river  Tangipaho,  near  the  month  of 
the  creek  called  Washby,  acquired  by  said  Lea  through  William  Bowman, 
of  Joseph  and  John  N.  Slater,  being  the  same  granted  by  the  United 
States  to  the  said  Joseph  Slater,  as  section  40  of  township  6,  south,  rsngt 
8  east;  and  section  37  of  township  6,  south,  range  9,  east 

2L  "  A  tract  of  land  of  640  acres,  situated  in  the  parish  of  Livingston, 
fronting  on  Tangipaho  river,  adjoining  the  town  of  Unde  &***  and 
known  as  the  Durbin  place,  under  the  certificate  granted  to  the  said  Jer- 
emiah Dnrbin,  of  date  July  27,  1824,  and  numbered  175,  of  which  said 
lands,  the  Su&euw*  <tf  Fr<mkKn  W.  Lea;  or  any  lawful  transferree  fro^ 
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Lea,  Kioontrix.  r.  Terry. 


tne  said  succession,  is  now  hereby  declared  to  be  the  true  and  lawful 
owner. 

It  is  farther  ordered,  that  judgment  be  and  it  is  hereby  rendered  in 
&ror  of  the  plaintiff,  in  her  capacity  of  executrix  of  the  will  of  Franklin1 
W.  Lea,  and  against  the  defendant  for  the  sum  of  two  thousand  dollars/ 
as  rente  and  profits  of  the  said  lands;  and,  finally,  it  is  ordered  that  tne 
defendant  pay  the  oosts  in  both  courts.  ' T/ 


On  Reheajrino. 

Taiiapkbbo,  J.  After  a  careful  review  of  the  decision  upon  wfcipb  this, 
rehearing  was  granted,  we  are  satisfied  there  was  error  in  the  judgment 
rendered. 

The  main  question  involved  in  the  case,  we  had  occasion  to  consider 
recently  in  the  case  of  Sarah  A.  Stilly  v.  John  W.  St&yy  deoided  in  De- 
cember last;  and  we  conclude  to  reverse  the  decision  now  under  consider 
ration,  and  to  render  a  judgment  conforming  to  that  in  the  case  of  Qtify 
v.  StiUy. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
ibis  court,  rendered  in  favor  of  the  plaintiff,  be  annulled,  avoided  and ; 
reversed.  It  is  now  ordered,  that  the  judgment  of  the  District  Court  be 
affirmed,  with  oosts  in  both  courts. 


No.  1122.— Michbl  Gastbl  et  sis.  *.  John  MoGenty. 

The  act  of  tho  Lefftelature,  appiwed  February  17. 1886,  oonflrmlng  the  Board  of  Leree  Commieslonere 
provinoaaflr  •Ppointodbj  thft  Governor,  did  not  oonter  on  tbem  the  minority  to  eae  for  tho 
State,  nor  to  make  tho  State  a  parlor  in  an  j  jndioial  proceeding.  I 

APPEAL  from  the  Birth  District  Coort  of  New  Orleans,  Duphntier,  J. 
Miles  &  T.  Taylor  and   T.  H.  Hewe8,iot  plain  tifis  and  appellants.- 
A.  S.  Berron,  Attorney  General,  for  defendants  and  appellees. 

Hymah,  G.  J*  A  contract  was  made  by  the  "  Levee  Commissioners"* 
with  John  McGenty,  for  him  to  make  a  new  levee  to  protect  the  town  of 
Algiers  from  the  waters  of  the  Mississippi 

McGenty  began  the  work  under  the  contract,  and  was  about  proceed- 
ing to  tear  down  the  houses  of  plaintiffs,  with  intention  of  taking  posses- 
sion of  the  ground  on  which  they  stood,  for  the  purpose  of  continuing  . 
the  construction  of  the  new  levee  upon  it,  when,  on  application  of  piain- 
tins,  an  injunction  was  issued  by  the  District  Court  restraining  him  from, 
so  doing. 

Boon  after  the  issuing  of  the  injunction  a  motion  was  made  by  defen- 
dant to  dissolve  it,  upon  his  furnishing  a  bond,  with  security  in  accor- 
dance with  article  £07  of  the  Code  of  Practice. 

This  motion  was  granted  by  the  Court,  but  defendant  neglected  to 
give  the  bond  and  security,  which  the  decree  required  to  dissolve  the  in- 
junction. 

The  Levee  Commissioners  intervened  in  the  suit,  alleging  that  the  State 
was  the  real  party  defendant,  represented  by  them,  and  moved  thai  the 
bond  and  security  required  of  McGenty  in  order  to  dissolve  the  injuno* 
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tion  be  dispensed  with,  as  the  State  was  the  real  party  in  interest,  and  was 
not  by  law  required  to  famish  bond. 

The  Court  sustained  the  motion,  and  rendered  judgment  dispensing 
with  the  bond  and  security  before  ordered  to  be  given,  and  dissolving  the 
injunction. 

Prom  this  judgment  plaintiff  has  taken  a  suspensive  appeal. 

One  of  the  grounds  of  objection  to  the  motion  made  by  the  Commis- 
sioners is  that  the  State  is  not  a  party  to  the  suit,  and  that  the  Commis- 
sioners do  not  represent  the  State. 

The  act  of  the  Legislature  confirming  and  ratifying  the  Levee  Commis- 
sioners (which  were  provisionally  appointed  by  the  Governor)  and  contin- 
uing them  in  their  functions,  approved  February  17th,  1866,  did  not  gto 
them  authority  to  sue  for  the  State. 

There  is  no  act  giving  them  such  authority,  and  they  cannot,  by  inter- 
vening in  a  suit,  make  the  State  a  party  thereto. 

It  is  decreed  that  the  judgment  appealed  from  be  annulled,  avoided 
and  reversed.  It  is  further  decreed  that  the  case  be  remanded  to  the 
lower  court  to  be  proceeded  with  according  to  law. 

The  Levee  Commissioners  to  pay  costs  of  appeal. 
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No.  17*9.— William  Avbill  v.  The  Stbameb  Alabama  Bells  abb  Owns, 

The  Admiralty  Jurisdiction  depends  on  the  nature  of  the  contract,  and  is  limited  to  claims  sad 
senrioes  purely  maritime*  and  touching  rights  and  duties  appertaining-  to  oommeros  and  nam* 
tion, 

A  contract  to  furnlah  a  steamboat  with  timber  and  other  materials  for  the  repair  of  the  boat*  leaet 
.  a  maritime  contract. 

APPEAL  from  the  Fourth  District  Conrt  of  New  Orleans,  Tktard,  J. 
B.  Egan,  for  plaintiff.     Marshall  &  Foisyth,  for  defendants.    Oo*m 
4t  Levy,  for  Levi,  appellant. 

Taliafebbo,  J.  The  plaintiff  proceeded  by  provisional  seizure  against 
the  steamer  "Alabama  Belle,"  and  by  citation  against  her  owners,  to 
recover  the  snm  of  $571  12,  which  he  alleges  they  owe  him  for  timber 
and  othor  materials  furnished  for  the  benefit  of  the  boat  He  claims  a 
privilege  upon  the  steamer,  and  prayed  judgment  for  the  amount 
claimed,  with  interest  at  five  per  cent,  per  annum,  from  23d  May,  18ft. 
and  with  privilege  upon  the  boat.  The  captain  of  the  steamer,  with  J. 
Levi,  his  surety,  released  the  seizure  by  entering  into  bond.  After 
answer  filed,  jnrigmeut  was  rendeied  in  conformity  with  the  prayer  of 
the  petition.  The  plaintiff  afterwards  took  a  rule  on  the  surety  on  the 
release  bond  to  bhow  cause  why  judgment  should  noi  be  rendered  against 
him  on  the  bond. 

The  surety  filed  an  exception  to  the  jurisdiction  of  the  Court,  on  tin 
ground  that  the  original  cause  of  action  is  one  arising  under  ailmiraltj 
and  maritime  jurisdiction  and  that  the  court  of  the  first  instance  is  without 
jurisdiction  of  the  case.  The  exception  was  overruled,  and  the  defendant 
appealed. 

The  grounds  stated  in  the  motion  to  dismiss  the  appeal,  we  think 
insufficient 
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We  think  the  exception  was  properly  overruled.  We  consider  it  well 
tattled  that  "  the  admiralty  jurisdiction  in  cases  of  contracts  depends 
primarily  upon  the  nature  of  the  contract,  and  is  limited  to  contracts, 
claims  and  services  purely  maritime,  and  touching  rights  and  duties 
appertaining  to  commerce  and  navigation."    1  Concklin,  M.  L.  19.   7  ~ 

The  Supreme  Court  of  the  United  States  in  the  case  of  Roach  el  ok. 
t.  Chapman  el  at*. i  22  Howard  Reports,  say:  "A  contract  for  building  a 
ship  or  supplying  engines,  timber  or  other  materials  for  her  construction* 
is  clearly  not  a  maritime  contract  Any  former  dicta  qr  decisions  which' 
seemed  to  favor  a  contrary  doctrine  were  overruled  by  this  Court  in  the 
case  of  The  People9 $  Ferry  Company  v.  Beers,  20th.  Howard,  400.  In' 
this  case,  closely  in  point  with  the  pne  before  us,  the  Supreme  Court  of 
the  United  States  held,  that  the  lien  created  by  the  State  law  could  not  b^ 
enforced  in  admiralty.  •  .    .    ... 

On  the  merits,  the  case,  we  think,  is  clearly  with  the  plaihtinV*  l^is7 
claim  is  fully  made  out,  and  he  had  very  properly  judgment  in  his  favOr. 

This  case  is  clearly  distinguishable  from  that  of  Berwin  y.  Steamship 
Matanzat,  19  An  387.  There,  the  contract  was  one  of  affreightment;  pf 
merchandise  from  New  York  to  New  Orleans,  plainly  a  maritime  con- 
tract 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  tho 
District  Court  be  affirmed,  with  costs  in  both  courts;  '  -T     :<:   -  oV 


No.  1013.— Johk  T.  Ludeldto  v.  Nathan.  Vester,  Administrator*  \ 


The  approval  by  the  Laod  D«  pertinent  of  the  lands  that  bare  boon  selected  by  sho  State*  t 

titlo  ihorato  in  fee-simple,  eubj*ot  to  any  tquftsblo  rights  that  may  exist  at  tho  time  of  tho 
approval  to  any  portion  uf  the  land*  transferred.  -  f      .,  r 

neisseria*:  of  a  potent  by  the  United  States  to  lands  which  have  been  pre*ftrat'y  donated  id  tfe 
Bute  and  Approved  by  the  Secretary  of  tho  Interior,  does  not.  {yor/ue*  ao*nJ-«n*>  patent  preii* 
on*ly  leaned  by  the  8Ute  to  the  same  lands.  .    1 

Where  two  parties  bare  obtained  patent*  to  the  same  lends,  on*  from  the  United  Stales  and!  khe' 
other  from  the  State  the  question  of  superiority  of  ^itle  may  be  ascertained  befpie,any,eojirt 
bsrtoff  Jurisdiction  over  the  property  in  controversy.  ' 

Where  the  United  elates  baa  parted  with  its  title,  prWete  patties,  who  have- rights  to  the  land,  may? 
Ungate  their  claim*  in  the  Slate  Courts.  ;.  .      7 

A  party  claim  in*  preemption  rights  under  the  pre-emption  lews  of  the  United  States,  Is  required 

.  to  establish  hie  rights  within  the  time  fixed  by  Uw,  and  a  failure  to  do  so  wUl  operate  a  forfeiture 
ofth*m.  .••.,-. 

Uader  the  pre  emotion  aot  of  Concrete  of  1841.  a  party  forfeits  his  olaim  to  a  pre-emption,  Jf  he  fails- 
to  establish  it  before  the  pnblto  land  saieeocenr  '  *'"■ 

APPEAL  from  the  District  Court,  Parish  *f  Morehouse,  RMardion/JA 
John  T.  LuaWing  and  &  L.  Slack,  for  plaintiff  and  appellee.  •>•&  Q. 
Par*onsp  *nd  Race,  Foster  <f  &  T.  Merrick,  for  defendant  •        t 

Reporter. — The  first  opinion  and  decree  of  the  Supreme  Court  in  this 
ease,  reported  in  error  in  the  16th  Annual,  page  450,  is  overruled  by  this 
decision.    See  16  A.  p.  450. 

..i.  'i  .  •■   •  •» 

On  Behbabino. 
Tauafebbo,  J.    The  litigants  in  this  ease  present  adverse  titles,  derived 
from  conflicting  patents  to  the  same  tract  of  land — the  plaintiff  claiming* 
under  patent  from  the  State  of  Louisiana,  the  defendant  mndex  patent 
from  the  United  States. 

65 
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Under  the  provisions  of  the  eighth  section  of  the  act  -of  Congress  of 
September  4,  1841,  donating  lands  to  several  of  the  States  for  purposes 
of  internal  improvement,  the  land  in  controversy  in  this  case,  together 
with  various  other  parcels,  was  selected  under  the  authority  of  the  State, 
and  the  '•  selections  "  were  approved  on  the  24th  of  May,  1858,  bj  the 
Secretary  of  the  Interior,  "  subject  to  any  valid  legal  rights  that  msy 
exist  thereto." 

On  the  16th  of  May,  1856,  Dorcas  Dinkgrave,  plaintiff's  vendor,  located 
an  internal  improvement  warrant  on  the  land  in  litigation;  and  afterwards, 
on  the  7th  of  December,  1857,  this  warrant  was  relocated  on  the  same 
land  by  plaintiff.  On  the  18th  of  August,  1858,  the  State  patent  issued 
in  favor  of  plaintiff  as  assignee  of  Dorcas  Dinkgrave. 

This  land  lies  within  the  Bastrop  grant,  the  validity  of  which  remained 
undetermined  from  the  time  of  the  cession  of  Louisiana  from  France  to 
the  United  States,  until  December,  1850,  when  the  Supreme  Court  of  the 
United  States  decided  adversely  to  the  grant  The  extensive  body  ol 
land,  embraced  by  this  grant,  was  held  during  this  long  period  in  reser- 
vation, and  becoming,  by  the  decision  of  the  Supreme  Court  of  the  United 
States,  part  of  the  public  domain,  Congress  in  March,  1851,  passed  an 
act  for  the  relief  of  the  bona  fide  settlers  in  the  DeBastrop  grant  The 
act  provides:  1.  Por  those  who  hold  the  rights  of  the  original  emigrants 
under  the  Baron.  2.  For  those  who  had  cultivated  the  premises  for 
twenty  years  under  a  chain  of  titles  from  DeBastrop;  and  3d.  For  those 
who  settled  in  good  faith,  and  who,  but  for  the  reservation,  would  hare 
been  entitled  to  pre-emption  rights  under  some  one  of  the  previously 
existing  pre-emption  laws. 

Wiley  J.  Vester,  whose  heir  and  administrator  the  defendant  in  this 
case  is,  claiming  to  be  entitled  to  a  pre-emption  right  under  the  third- 
class  of  those  provided  for  by  the  act  of  Congress  of  3d  Maroh,  1851, 
filed  his  declaratory  notice  at  the  proper  land-office,  on  the  0th  of  Octo- 
ber, 1855,  dating  his  settlement  in  1849.  After  various  vicissitudes  of 
approval  and  rejection  of  his  claim,  which  it  may  be  necessary  farther 
on,  to  notioe  in  detail,  Yester  succeeded  in  procuring  a  decision  granting . 
his  pre-emption,  and  a  patent  was  issued  after  his  decease  to  his  heirs  oa 
the  7th  of  December,  1859. 

This  suit  was  brought  in  April,  1859,  and  judgment  was  rendered  in 
favor  of  the  plaintiff  in  July,  1860.  The  defendant  appealed.  Action 
was  taken  on  this  appeal  in  February,  1862,  and  the  opinion  then  wad 
was  prematurely  reported— an  application  for  a  rehearing  being  then 
pending.  At  the  July  term,  1866,  of  this  oourt  at  Monroe,  the  applica- 
tion was  granted,  and  the  case  is  now  before  us  on  a  rehearing. 

The  defendant  resists  the  plaintiff's  claim,  chiefly  on  the  ground  that 
he  has  priority  of  right  under  the  pre-emption  laws,  and  that  his  right 
was  perfected  by  the  patent  granted  to  him  by  the  United  States;  that 
although  the  State  patent,  under  which  plaintiff  claims,  is  of  anterior 
date  to  that  issued  to  the  defendant  by  the  United  States,  the  Stall 
patent  only  passed  title  to  the  land  in  dispute,  subject  to  defendant's 
prior  right  by  pre-emption  privilege,  as  this  existed  at  the  time  the  lani 
was  transferred  by  the  United  States  to  the  State  of  Louisiana.  Heoot* 
tends  that  the  validity  of  the  government  patent  and  his  rights  under  % 
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cannot  lie  enquired  into  in  this  action;  that  the  patent  being  final  and 
conclusive,  as  to  the  question  of  title,  which  plaintiff  is  not  at  liberty  to 
c/'rii,  and  especially  as  he  does  not  allege  error  or  fraud. 

T!it*  plaintiff  holds  that  the  approval  by  the  Land  Department  at  Wash- 
ington of  the  list  of  lands,  (among  which  is  the  tract  contended  for  by 
the  |>nrtie.s)  t<>  be  transferred  to  the  State  under  the  donation  act  of  1841, 
vested  in  t  ho  State  the  title  to  those  lands  in  fee-simple;  that  the  approval 
of  the  selections  constitute  the  patent  to  the  State;  that  after  the  approval 
of  the  State  selections  and  the  consequent  divestiture  of  the  title  of  the 
United  States,  the  question  of  defendant's  pre-emption  claim  became  res 
adjwtivitft;  and  if  not  by  the  approval  of  the  selections  and  the  decision 
of  the  Commissioner  of  the  General  Land  Office  adverse  to  the  pre-emp- 
tion claim,  it  became  so  by  the  public  land  6alee  in  June,  1858,  previous 
fo  which  time  defendant  had  failed  to  make  satisfactory  proof  of  his  pre- 
emption, or  to  appeal  from  the  decision  rendered  against  him  in  Septem- 
ber, 1857.  He,  moreover,  contends  that  the  Secretary  of  the  Interior, 
by  his  approval  of  the  "selections,"  exhausted  his  power  over  the  sub- 
ject; that  he  became  fundus  officio  quoad  hoc,  and  that  his  subsequent 
action  in  the  premises  is  void. 

It  is  clear  that  if  Tester  was,  according  to  the  provisions  of  law,  enti- 
tled to  a  pre-emption,  and  that  right  accrued  before  the  approval  of  the 
land  to  the  State,  he  would  be  bound  to  recover  or  hold  the  land,  not- 
withstanding the  State  patent  was  issued  before  his  right  was  established, 
provided,  he  has  not  forfeited  his  pre-emption  by  failing  to  fulfil  the 
conditions  upon  which  the  right  is  granted. 

That  the  approval  of  the  selected  lands  must  be  considered  as  vesting 
title  to  these  lands  in  the  State,  we  feel  bound  to  concede.  But  we  must 
equally  concede,  that  the  title  passed  subject  to  any  equitable  rights  that 
may  have  existed  at  the  time  of  the  approval  to  any  portion  of  the  lands 
transferred.  Such  equitable  rights  are  reserved  by  the  act  of  approval. 
Bat  is  there  reserved  also  to  the  Land  Department,  the  power  to  annul 
the  vested  title  of  the  State  by  subsequently  conferring  upon  other  par- 
ties an  unconditional  and  conclusive  title  to  the  same  land?  If  so,  the 
tenure  of  the  State  would  seem  to  be  nugatory.  Subsequent  action  by 
the  department,  upon  outstanding  claims  affecting  lands  already  trans- 
ferred, would  be  of  the  nature  of  ex  parte  proceedings. 

In  the  present  case,  the  plaintiff  had  notice  of  the  reinvestigation  of 
the  defendant's  pre-emption  claim,  and  introduced  evidence;  but  he  did 
so  under  protest,  excepting  to  the  right  of  the  Land  Department  to  take 
any  further  proceedings  in  the  case. 

The  questions  presented  seem  to  be,  did  the  issue  of  the  United  States 
patent,  ipso  facto,  annul  the  State  patent?  Was  the  decision  of  the  Secre- 
tary of  the  Interior,  in  favor  of  Vester,  final  and  conclusive?  Or,  was  it . 
merely  a  final  disposition  of  the  matter,  so  far  as  the  United  States  was 
concerned?  If  it  be  legitimate  for  the  Land  Department  to  settle  unad- 
justed rights,  and  in  its  discretion  to  issue  other  and  conflicting  patents, 
should  we  not  consider  such  action,  rather  as  the  relinquishment  on  the 
part  of  the  government  of  all  further  jurisdiction  over  the  subject-mat- 
ter, and  as  leaving  the  parties  in  interest  to  'contest  their  rights  before 
other  tribunals,  than  as  deciding  in  the  last  resort,  superiority  of  title? 
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Saoh  is  the  oonrse  adopted  by  the  government,  in  regard  to  conflicting 
titles  under  Spanish  grants.  Where  the  United  States  Commissioners 
have  issued  certificates  to  several  claimants  for  the  same  land,  the  register 
and  receiver  of  the  proper  office  form  a  court  to  decide  priority  or  supe- 
riority of  right,  and  the  government  grants  the  patent  accordingly, 
leaving  the  contending  parties  to  the  State  courts  for  the  final  adjudica- 
tion of  their  claims. 

Be  this  as  it  may,  a  careful  examination  of  numerous  authorities,  satis- 
fies us  that  in  such  cases,  courts  have  the  right  to  look  into  the  character 
of  the  conflicting  titles,  and  to  pass  upon  their  validity.  The  Supreme 
Court  of  the  United  States  sanctioned  this  doctrine  in  the  case  of  Bodley 
-v.  Taylor,  5  Cranch,  p.  191,  where  it  recognized  the  right  of  a  court  of 
equity  to  decide  controversies  growing  out  of  conflicting  patents  from 
the  State  of  Virginia,  issued  upon  land  warrants  granted  by  the  State  to 
individuals. 

In  that  case,  Chief  Justice  Marshall,  said:  •«  The  defendant,  in  the 
court  below  objects  to  the  jurisdiction  of  a  court  of  equity,  and  contends 
not  only  that  the  present  case  furnishes  no  ground  of  jurisdiction  upon 
general  principles,  but  that  the  land  law  under  which  both  titles  origin- 
ate, in  giving  a  remedy  by  which  rights  under  entries  might  be  decided 
previous  to  the  emanation  of  a  patent,  has  prohibited  an  examination  of 
the  same  question  after  a  patent  shall  have  issued.  Had  this  been  a  case 
of  the  first  impression,  some  contrariety  of  opinion  would  perhaps  have 
existed  on  this  point.  But  it  has  been  sufficiently  shown,  that  the  prac- 
tice of  resorting  to  a  court  of  chancery,  in  order  to  set  up  an  equitable, 
against  the  legal,  title,  received  in  its  origin  the  sanction  of  the  Court  of 
Appeals,  while  Kentucky  remained  a  part  of  Virginia,  and  has  been  so 
confirmed  by  an  uninterrupted  series  of  decisions,  as  to  be  incorporated 
into  their  system,  and  to  be  taken  into  view  in  the  consideration  of  every 
title  to  lands  in  that  country.     Such  a  principle  cannot  now  be  shaken." 

The  same  Court,  in  the  case  of  Garland  v.  Winn,  20th  How.  Rep.  p. 
7,  announces  that  "  the  general  rule  is,  that  whenever  several  parties  set 
up  conflicting  claims  to  property  with  which  a  special  tribunal  may  deal, 
as  between  one  party  and  the  government,  regardless  of  the  rights  of 
others,  the  latter  may  come  into  the  ordinary  courts  of  justice  and  liti- 
gate the  conflicting  claims.  Such  was  the  case  of  Comegys  v.  Posse,  1 
Peters,  212;  and  the  case  before  us  belongs  to  the  same  class  of  ex  parte 
proceedings;  nor  do  the  regulations  of  the  Commissioner  of  the  General 
Land  Office,  whereby  a  party  may  be  hearfl  to  prove  his  better  claim  to 
enter,  oust  jurisdiction  of  the  courts  of  justice.  We  announce  this  at 
the  settled  doctrine  of  this  court" 

To  the  same  purport  are  the  cases  9th  How.  328,  14th  How.  Cunning* 
ham  v.  Aehley,  and  Elliott  elal  v.  Pursd  eial.,1  Peters,  340.  A  decision 
in  point  was  rendered  in  Illinois,  in  1857,  in  the  case  of  Jamet  G.  Walker 
and  John  R.  Smith  v.  Jacob  Hedrick.  In  that  case  Hedrick  had  a  patent 
granted  upon  a  pre-emption  claim.  Plaintiffs  claim  rested  on  a  prior 
entry.  The  question  was,  had  Hedrick  a  pre-emption  in  law  that  would 
affect  the  plaintiff's  prior  entry?  The  question  opened  the  right  of  Hed- 
rick to  a  pre-emption,  and  the  Court  decided  against  his  right,  saying: 
M  It  may  be  remarked!  that  while  the  decision  of  the  register  and  receiver 
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upon  the  facts  of  settlement  and  cultivation,  etc.,  is  final,  or  only  reversi- 
ble on  appeal,  yet  their  decision,  as  to  their  jurisdiction  of  the  case  or 
right  of  pre-emption  is  open  to  attack  in  any  collateral  proceeding  before 
any  court  having  jurisdiction  of  the  property  or  parties." 

A  similar  decision  was  rendered  in  Missouri,  in  the  case  of  Page  v. 
Sdiibel,  11  vol.  Missouri  Reports,  p.  167,  Attorney  General  Legare  was 
against  the  legality  of  issuing  a  second  patent  before  the  first  was  judi- 
cially annulled.  On  this  subject  he  remarked:  (4  vol  opinions  of  Attor- 
neys General.)  <(  Supposing  patents  to  land  already  issued,  covering  the 
very  lands  in  question,  the  executive  department  is,  in  my  opinion,  under 
the  general  rule,  fundus  officio  in  the  premises,  until  its  former  act  be 
judicially  set  aside. "  In  the  same  volume  he  says:  "  But  where  the  act 
of  issuing  it  (the  patent)  is  complete,  and  the  patentee  will  not  give  it  up 
to  be  cancelled,  it  is,  in  my  opinion,  a  good  title  at  law,  until  judicially 
avoided."  In  this  view  Attorneys  General  Clifford  and  Crittenden  con- 
curred. 

On  this  question  the  decisions  in  this  State  have  the  same  bearing.  In 
the  case  of  Wiggins  v.  Outer,  13  A.  p.  356,  the  plaintiff  held,  under  a 
State  patent  issued  by  the  Governor  of  Louisiana,  predicated  upon  a 
location  approved  by  the  Secretary  of  the  Interior.  He  alleged  fraud 
against  the  defendant,  claiming  under  a  government  patent  founded  on 
pre-emption.  It  was  somewhat  doubtful,  whether  in  that  case  the  appro- 
val of  the  selected  lands  was  unconditional  or  not .  Chief  Justice  Mer- 
rick said:  "But  whether  the  approval  was  absolute  Or  subject  to  the 
rights  of  others,  we  are  of  the  opinion  that  the  State  of  Louisiana  had, 
and  the  plaintiff  through  the  State  has  the  better  right,  and  that  whatever 
title  the  defendant  may  have  acquired  under  the  patent  issued  in  favor 
of  the  heirs  of  Elijah  Dempsey,  should  be  held  to  inure  to  the  benefit  of 
the  plaintiff,  and  that  the  judgment  of  the  lower  court  ought  to  be 
affirmed.  The  State  of  Louisiana,  whether  the  approval  of  the  Secretary 
of  the  Interior  were  absolute  or  conditional,  as  just  observed,  acquired 
a  vested  right  which  could  not  be  defeated,  except  by  a  real  right  on  the 
part  of  those  whom  the  defendant  pretends  to  represent." 

The  same  doctrine  was  afterwards  affirmed  by  the  Chief  Justice,  in  the 
case  of  Knox  v.  Pulliam,  14  A.  134.  The  controversy,  in  that  case,  was 
between  a  pre-emption  claimant  and  his  adversary  holding  under  a  patent 
from  the  State. 

The  defendant,  in  the  case  at  bar,  refers  us  to  the  case  of  Foley  v.  Har- 
risony  5  A.  p.  75,  as  sanctioning  the  opposite  doctrine.  In  this  case  the 
plaintiff  claimed,  under  State  patents  issued  upon  warrants  located  upon 
United  States  lands,  donated  to  the  State  by  the  act  of  Congress  of  Sep- 
tember, 1341.  The  defendant  set  tip  title  under  what  are  termed  "  float 
claims,"  located  upon  the  land  sometime  previous  to  the  location  of  the 
State  patents,  and  upon  these  float-claims  defendant,  after  the  institution 
of  the  suit,  obtained  the  government  patents. 

In  delivering  the  opinion  of  the  Court,  Judge  Host  cites  the  cases  of 
Wilcox  v.  Jackson,  13  Peters,  498,  and  Bagnel  v.  Broderick,  same  vol.  436, 
decided  by  the  Supreme  Court  of  the  United  States,  and  quotes  as  fol- 
lows: "  Congress  has  the  full  power  to  declare  the  dignity  and  effect  of 
title*  emanating  from  the  United  States,  and  the  whole  legislation  of  the; 
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government  in  reference  to  the  public  lands,  declares  the  patent  to  be 
the' superior  and  conclusive  evidence  of  legal  title.  Until  it  issues,  the 
fee  is  in  the  government,  which,  by  the  patent,  passes  to  the  grantee. 
Where  a  patent  has  not  been  issued  for  a  part  of  the  public  lands,  a  State 
has  no  power  to  declare  any  title  less  than  a  patent,  valid  against  a  claim 
of  the  United  States  or  against  a  title  held  under  a  patent  granted  by 
the* United  States." 

"  To  avoid  the  effect  of  these  decisions,  Judge  Host  announced  that 
the  plaintiff  must  establish  affirmatively,  that  under  the  act  of  1841,  the 
United  States  were  divested  of  their  title  by  the  State  location  in  the 
land  office  at  New  Orleans,  without  the  necessity  of  a  patent  or  of  any 
other  formality;  and  failing  in  this,  he  must  show  that  the  location 
amounted  to  an  equitable  title,  and  that  the  patents  were  issued  in  viola- 
tion of  law." 

In  regard  to  the' case  of  Foley  v.  Harrison,  it  seems  that  before  the 
approval  of  the  locations  the  State  patents  issued,  and  not  only  before 
the' approval,  but  even  when  the  locations  were  suspended  by  instructions 
from  the  Land  Department  to  the  register  and  receiver,  to  make  no  far- 
ther appropriations  of  land  within  the  Honma  grant,  until  the  farther 
action  of  Congress  upon  the  subject.  The  party  in  that  case,  having  the 
government  patent,  held  the  only  title  from  the  government,  as  it  was 
clearly-  shown  that  his  adversary  obtained  no  title  through  the  State. 
The'rose;  therefore,  differs  in  a  very  material  point  from  the  one  now 
before  the -court. 

Coming  now  to  the  consideration  of  the  defendant's  claim  to  a  pre- 
emption, we  find  that  in  1849,  Wiley  J.  Vester  bought  an  improvement 
within1  the  Bastrop  grant,  and  with  it  several  slaves  from  one  McFarland. 
On  this  |>lace,  at  the  time  of  his  purchase,  were  several  buildings,  and 
among  them  a  dwelling-house  and  cotton-gin.  Vester  resided  upon  this 
place  until  his*  death.  Cultivation  was  carried  on  upon  this  place,  part  of 
the  time  as  it  appears,  in  the  name  of  Wiley  J.  Tester,  and  part  of  the 
time  in  the  name  of  his  brother,  Solomon  Vester. 

By  a  deed  duly  proved,  and  of  record,  W,  J.  Vester  sold  on  the  22d  of 
March,  1855,  to  Solomon  Vester,  all  his  property,  including  the  place  he 
resided  upon,  and  on  which  he  claimed  a  pre-emption  right.  On  the 
9th  of  October,  1855,  as  we  have  seen,  W.  J.  Vester  filed  his  notice  at 
the  land-office  of  the  district.  On  the  16th  of  September,  1856,  he 
appeared-  at  the  office  to  make  proof.  His  evidence  was  received,  and  he 
obtained  until  the  19th  of  the  same  month  to  present  some  further  tes- 
timony, which  it  seems  he  produced  on  the  20th  of  the  same  month.  On 
the  16th  til  May,  1856,  about  four  months  previous,  Dorcas  Dinkjzrave 
located  her  internal  improvement  warrant  upon  the  land.  The  register 
and*  receiver,  upon  their  examination  of  Vester's  testimony,  disagreed  in 
opinion  as  to  its  sufficiency.  In  September,  1857,  the  Commissioner  of 
the  General  Office  decided  against  the  claim.  Eight  months  after  the 
decision  of  the  Commissioner,  the  list  of  selected  lands,  No.  50,  embrac- 
ing the  land  in  contest,  was  approved  by  the  Secretary  of  the  Interior  on 
the  24th  of  May,  1858,  upon  the  report  made  to  him  by  the  Commis- 
sioner, that1  there  appeared  no  objection  to  the  approval  on  the  books  of 
his  officer    It  is  in  proof,  that  after  the  decision  of  the  Commissioner 
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against  him,  Yester  frequently  declared  that  he  had  abandoned  the  .con- 
test The  public  land  sales,  of  the  lands  within  the  Bastrop  claim,. took 
place  on  the  16th  of  June,  1858,  after  the  usual  proclamation  of  tho  Pre- 
sident of  the  United  States,  and  the  usual  advertisements  had  been  made. 
The  plaintiff  Ludeling,  after  Yester  informed  him  he  had  declined  far- 
ther contest  for  the  pre-emption  right,  bought  the  land  from  Dorcas 
Dinkgrave  for  twenty-five  hundred  dollars,  having  relocated  the  warrant 
on  the  7th  of  December,  1857,  after  the  Commissioner  had.  decided 
against  Yeeter's  claim. 

In  July,  1858,  an  appeal  was  taken  from  the  decision  of  the  Commis- 
sioner, rendered  in  September,  1857.  The  Secretary  ordered  a  reinves- 
tigation of  the  claim  of  Yester.  The  register  and  receiver,  upon  the 
re-examination,  reported  in  favor  of  it  The  Commissioner  again  decided 
against  it  This  decision  was  reversed  by  the  Secretary  of  the*  Interior, 
and  the  patent  issued  in  favor  of  Yester's  heirs,  as  already  stated  on  the 
7th  of  December,  1859. 

By  the  two  acts  of  Congress,  the  first  approved  8d  of  March,  1851*  the 
other  on  the  3d  of  March,  1853,  applicable  to  the  Bastrop  grant,  the 
benefits  of  the  act  of  September  4,  1841,  were  extended  to  persons,  who, 
bat  for  the  reservation  of  the  lands,  would  have  been  entitled  to  pre-emp- 
tion rights  under  that  or  some  other  act  granting  pre-emptions. 

The  privileges  of  the  act  of  1841,  being  extended  to  settlersin  -the 
Bastrop  grant  by  the  act  of  March  8,  1853,  Yester,  dating,  his  settlement 
in  1849,  and  availing  himself  of  the  act  of  1841,  (as  he  could  claim  the 
benefit  of  no  earlier  act)  was  required  to  fulfil  the  conditions  of  that  act 
and  those  of  the  act  of  1851,  which  he  claimed  under.  It  was  incumbent 
upon  him  to  show  that  he  was  a  bono  fide  settler,  and  an  actual  house- 
keeper on  the  land  at  the  time  the  public  surveys  were  extended  over  the 
same.  That  he  had  built  a  dwelling-house  upon  the  land  claimed;  that  he 
had  made  improvements  upon  it;  that  he  was  a  man  of  family,  or  a  single 
man  over  twenty-one  years  of  age.  He  was  required  to  swear  that  he 
had  not  directly  or  indireotly  made  any  agreement  or  contract  with  any 
person  by  which  the  title  he  might  procure  from  the  government  should 
inure  to  the  benefit  of  any  person  except  himself.  He  was  bound  4o 
consummate  his  pre-emption  by  making  his  affidavit  proof,  and  payment 
within  a  year  after  the  filing  of  the*  approved  plot  of  survey  in  the  office 
of  the  register  of  the  proper  land-office. 

At  the  time  Yester  settled  upon  the  improvement,  he  bought  within  - 
the  Bastrop  grant — the  land  embraced  by  it  was  not  considered  public* 
land.  It  had  been  treated,  previous  to  the  annulment  of  the  grant  as 
private  property,  by  being  made  the  object  of  sale  and  taxation.  It  is 
not  clear,  that  when  he  bought  the  improvement  and  settled  upon  the 
land,  it  was  with  the  intention  of  securing  a  pre-emption  upon  it,  nor 
that  his  settlement  and  occupation  come  strictly  within  the  spirit  and 
intendment  of  the  pre-emption  laws.  It  is  shown  that  he  put  up  near 
his  dwelling-house  a  small  fabric  intended  for  a  kitchen,  and  that  he  put 
in  it  a  bed  and  a  few  other  articles  of  furniture,  the  purpose  clearly  being 
to  make  a  show  of  having  built  a  dwelling-house  upon  the  land.  To 
obviate  the  difficulty  arising  from  the  sale,  which  we  have  noticed,  he 
resorted  to  the  scheme  of  exhibiting  at  the  land-office  a  reconveyance  «ef 
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the  property 'from  hfe  brother.  This'  was  a  private  act,  not  placed  on 
record,  and  purporting  to  be  dated  tPune  1,  1855.  A  witness  to  this  act, 
being  swore  on  the  investigation  *>f  the  claim,  stated  under  cross-exami- 
nation* that  the  act'  had  been  executed  the  night  before;  thatris,  on  the 
night  of  September  19,  1S66.  ' 

On  the  part  of  W.J.  Vaster,  on  the  first  examination  of  his  claim,  an 
effort  was  made  to  introduce  Solomon  Vester  as  a  witness,  to  prove  the 
reconveyance  of  the.  propekt^  to  W.  J;;  Ve»te"f;  and  that  Solomon  Vester 
had  no.  interest  in  the  improvement  The  introduction  of  the  witness 
was*>bjeotedto,and  thB  objection  was  sustained.  A  bill  of  exceptions 
was  reserved.  Defore  the  reinvestigation  came  on,  Solomon  Vester  died. 
A  question  arose  as  to  when  the  extension  of  the  surveys  over  the  lands 
is  to  be  considered  as  having  taken  place;  whether,  Upon  the  completion 
of  the  work  in  the  field,  or  at  the  time  of  the  filing  the  approved  plots  of 
survey  is  the  office  of  the  register  of  the  proper  land  office.  We  think 
the.  instructions  of  Mr.  Butterfield,  the  Commissioner  of  (be  General 
Land  Office,  are  sufficiently  clear  on  that  point.  In  his  letter  of  17th  of 
April,  1851,  to  the  register  and  receiver  at  Monroe,  he  says:  "The 
period  at  which  the  proof  is  to  be  filed  in  your  office  and  the  entry  con- 
summated, is  any  time  within  a  year  after  such  extension  of  the  surveys 
over  the  land;  a  period  which  this  office  will  take  care  by  instructions  to 
to  the  Surveyor  General  shall  be  sufficiently  and  plainly  shown  by  the 
plots  be  will  furnish  you  of  such  surveys." 

It  appears  that  the  entries  on  the  margin  of  the  township  map,  show 
that  the  survey  of  the  township  was  completed  in  the  first  quarter  of 
1855.  The  first  appearance  of  Vester,  at  the  Ian  1-  jffi**  to  make  proof, 
was  on  the  16th  of  September,  1856.  The  township  map  was  filed  in  the 
register's  office  on  the  20th  of  September,  1856. 

It  can  admit  of  no  doubt  whatever  from  the  tenor  of  the  act  of  1841, 
and  from  the  instructions  of  Mr.  Butterfield,  the  Commissioner,  that  the 
time  of  the  completion  of  the  surveys  in  the  field  is  the  period  from 
which  the  year  is  to  commence.  But  as  the  act  of  1858  extends  to  pre- 
emptors  the  privileges  of  the  act  of  1841,  it  would  seem  that  the  pre- 
emptor  on  lands  not  in  market,  wonld  be  allowed  one  year  from  the  time 
of  the  filing  of  the  township  map.  Two  classes  of  lands  were  subject  to 
pre-emption  by  the  act  of  1841;  those  which  were  subject  to  private 
entry,  and  which  of  course  had  been  previously  offered  at  public  sale, 
and  those  which  had  been  surveyed,  but  had  not  been  exposed  to  sale. 
Fre-emptors  on  the  land,  subject  to  private  entry,  were  required  to  prove 
their  right  and  pay  for  the  land  within  twelve  months  from  the  data  of 
their,  settlements;  while  those  on  lands  which  had  not  been  offered,  wen 
allowed  twelve  months  from  the  time  of  the  filing  the  plot  in  the  proper 
land.  officer  unless  a  public  sale  of  the  land  should  intervene,  in  which 
case  the  proof  and  payment  were  required  to  be  made  before  the  sale. 
Vester  was  entitled  to  the  privileges  accorded  to  the  last-named  elais  of 
pre-emptors,  and  it  appears  that  he  presented  his  claim  barely  within  the 
time  allowed. 

An  effort,  and  an  ineffectual  one  in  our  judgment,  was  made  to  waid 
off  the  effeot  of  the  sale  of  W.  J.  Vester  to  Solomon  Vester,  by  showing 
it  to  have  been  simulated.    It  did  not  lie  with  the  party  to  show  that  his 
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written  act,  duly  entered  upon  the  public  records,  was  a  nullity  and  a 
fraud.  It  is  shown  that  Solomon  Vester,  under  this  sale,  had  the  pro- 
perty assessed  in  his  own  name,  and  that  W.  J.  Vester  gave  in  nothing 
for  assessment,  and  that  he  paid  only  a  poll  tax.  That  Solomon  Vester 
exercised  ownership  over  the  place;  that  as  late  as  the  1st  of  September, 
1856,  he  spoke  of  the  place  as  his  own,  and  thai  in  presence  of  his 
brother. 

Assessments  are  made  under  the  oath  of  the  party  assessed.  The  year 
within  which  W.  J.  Vester  could  file  his  affidavit  and  proof,  expired  on 
the  20th  of  September,  1856.  We  have  seen  that  he  appeared  at  the 
land-office  on  the  16th  of  that  month,  and  obtained  further  time,  to- wit: 
to  the  19th  to  complete  his  proof,  and  that  the  completion  of  it  wa*  the 
production  of  the  fraudulent  retransfer  from  Solomon  Vester,  proved  to 
have  been  manufactured  the  night  before.  Other  witnesses  testified  to 
facts,  the  tendency  of  whioh  is  to  show  that  W.  J.  Vester  was  the  real 
owner;  but  these  facts  we  do  not  think  conclusive,  that  Solomon  Vester 
had  no  interest  in  the  things  sold.  , 

The  counsel  for  the  plaintiff  insists,  that  the  failure  of  Vester  to  toko 
an  appeal  from  the  Commissioner's  decision  against  him  before  the  land 
sales  outs  off  his  right  altogether,  and  puts  an  end  to  the  contest  We 
think  this  position  correct.  It  is  true,  that  no  definite  time  is  fixed  by 
law  within  whioh  such  appeals  are  required  to  be  taken.  But  we  find, 
from  the  general  tenor  of  the  pre-emption  laws,  that  persons  claiming 
rights  under  them  are  required,  within  reasonable  delays,  to  establish 
those  rights,  and  that  a  failure  to  do  so  operates  a  forfeiture  of  them. 
By  the  act  of  1841,  the  class  of  pre- emptors,  in  which  Vester  was  placed, 
forfeited  their  pre-emptions,  if  they  failed  to  establish  them  before  the 
public  land  sales  occurred.  He  presented  his  proofs  barely  within  the 
year  from  the  filing  of  the  township  map  in  the  land-office,  at  Monroe, 
viz:  on  the  20th  of  September,  1856.  The  decision  of  the  Commissioner 
against  him  was  rendered  in  September,  1857.  Notice  of  this  decision 
was  duly  forwarded  to  the  local-ojfice,  with  instructions  to  notify  the 
parties  in  interest 

The  public  land  sales  commenced  on  the  16th  of  Jane,  1858,  and  lasted 
three  days.  Vester  had  then  from  September,  1857,  until  June  16,  1858, 
to  take  his  appeal  The  appeal  was  not  taken  until  the  7th  of  July,  1858, 
near  a  month  after  the  land  sales  were  over.  After  the  decision  of  the 
Commissioner  against  him,  he  declared  his  intention  to  abandon  the 
contest;  and  is  not  his  long  delay  to  appeal  to  be  construed  as  an  acqui- 
escence in  the  decision?  Before  the  land  sales  came  on,  Dorcas  Dink- 
grave's  land  warrant  had  been  relocated,  and  the  list  of  selected  lands 
approved,  by  which  the  title  was  vested  in  the  State. 

If  there  was  no  limit  to  the  time  of  appeals  in  such  cases,  the  confllo- 
tion  of  claims  would  be  endless.  If  a  party  were  allowed  his  own  time 
to  appeal,  a  bona  fids  purchaser  at  the  public  sales,  without  notice,  might 
be  ousted  of  his  land  years  after  he  had  acquired  and  improved  them. 

Under  the  state  of  facts  presented,  a  claim  open  to  so  many  objections, 
and  regarding  the  validity  of  which  there  was  such  a  discrepancy  of 
56 
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opinion  among  the  officers  of  the  Land. Department,  the  Commissioner  of 
th*  ^feiienil  Land' offic^/7 having  iwice  decided  against  it,  could  not,  in 
our  view,  be  decreed  a  pre-emption  right,  unless  by  a  strained  and  unwar- 
ranted construct!6n  of'  law,  and  against  its  tenor  and  spirit. 
'  VW»  therefore  drderedf,  adjudged '  and  decreed  that  the  judgment  o! 
the  District  Court  be  affirmed,  with  qosts  in  both  courts. 

No.  1784.-— Statb  of  Louisiana  v.  Charles  Moboan  and  Samotl  Wn*o», 
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are  oompetenb  jarora  for  the  parish  of  Orleans. 
After  the  oompletion  of  the  refletratlbu  W  ttie  Vdttfi  In  the  parish  of  Orleans,  under  the  acts  of 
Congress,  oommonly  oalled  Reconstruction  Laws,  puNd  in  1881,  none  others  tban  tao*e  ngk 
tered  aa  qualified  voters  under  each  registration,  are  competent  jarora  for  the  pariah  of  Orteaaa 
A  Jury  drawn  and  formed  from  any  ether  or  former  Hit  of  registered  voters  ia  illegal 

APPEAL  from  the  ?irat,  district  Oqurf  ©f  New  Orleans,  Howe,  J. 
BL.  Lynch,  Attorney  General,  for  State.    A.  P.  Field,  for  appellants. 
^finamir^O.  J:    The  Judge  tff*the*!Piwt;Dfstri6t  Court  of  New  Orleans, 
ltf^$hprjJ;y,o|  tbe»  seventh  section  -of  an  aet  entitled  "an  act  relative  to 
jurortin  the  parish  of  Orleans,"  approved  March  15,  1855,  ordered  on 
the  6th  December,'  1867,  the  sheriff  to  prepare  a  new  list  of  jurors. 

jUn^er.this.or^,,  tfre.*h#rift  proceeded  to. draw  a  jury  from  a  register 
otAt)xe  qpa^ifled  vomers  made  in  186$*,  by  authority  of  the  statutes  of  tie 
State,  and  not  from  the  registry  of  voters  made  in  1867,  by  authority  of 
the.Becpnstruqtion  ^ots.  gee  act  of  .Congress,  passed  2d  March*  1867, 
entitled  "an  act  to  provide  for  the,  n^re  client  government  of  the  rebel 
States^'*  and  amendments  thereto,  >,  .,-..,     w        .    / 

^Jne  registry. of  1865  contained  not,  a  half  of,  the  .number  of  registered 
voters  as  the  registry  of  1867,  contained. 

Bv  authority  of  tjje.ll.th  section^  the  Constitution  of  ,1852,  the  Leg- 
islators piissed  acts  requiring  registration  pf  voters,  and  declaring  noae 
were^  voters  ljut  those^Jip  y ere,  registered*  ;    ,; 

The  act  pf  ,15th Mjarob,  V$Sfc,  aboTfB  tarred  to,  required  Uie  shetiff  to 
fg^m  4.  fyt.pl  jurc^s.lroi^alL^  parish  of  Orleans, 

except  such  as  were  exempt,  and  to  draw  from,  that  list  the  jury. 

A  grand  jury,  selected  from  the  drawing  made  by  the  sheriff  from  the 
re^istrjfoi  1865f  s^  above,  st^t^4fjfo,u»d  a  bill  oi  indictment  for  murder 
a^n^^de^endants,  twfco.  filed  amotion  to.  have  the  indiotoaent  quashed, 
because  the,  ju^y,  t^us  4raw^.w;as  illegal  and  incompetent. 
f  gel endant^.  set  forjb^^pther  gro^p>\in.the,xnotton#  *bich  tare  not  staked 
by  us,  as  our  opinion  on  the  ground  above  stated,  settles  the  question  at 
to  the,  yaj^djty  qf  the  bill  of  indictment 

The  Judge  overruled  the  motion.    K  •    : 

v^e0defeftdanta  $qQlt4!&frj»*iim+&o-bi*n^  in  ft  verdict  of 
guilty.,    The  Judgft  paj»j^eejtfej&e^  have  appealed. 

^e  s^u^(  ^  votes  in  the 

parish  of  Orleans,  qualified  voters  therein  and  competent  jarors  lor  the 
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State  of  LottteUtM  t.  Morgan  snd  Wtfeoif. 
-  t ■■^..1.i  f.   «.t... ,..<|  ^—^i  nn.^*M>Miionn.m mi  lioimtp* 

The  Beconstruction' Acts  nmke  all  persons*  who. arq  regpsfceretj  ,ung*r 
their  provisions,  voters.  ....        .;••,., 

As  all  who  are  registered  under  the  Reconstruction  Acts,  jn  the  J^ajj 
of  Orleans  axe  qualified  voters  therein,  so  alsp  are  they  competent  jnrprs 
therefor.     "*  #       "   ]         ,    ,    .        «.-■..••..>•..»•  nl  »u 

The  sheriff  should  have  drawn  the  jury  from  a  list  0/  all  the  qualified 
voters  in  the  parish  of  Orleans,  which  he  did  not  do  in  drawing  from  the 
registry  of  voters  of  1865,  as  that  registry  is  not  a  list  of  all  the  qualified 
voters  of  the  parish*  .  .  ...  .1'        ••  <  '»  -  •-  -1     ■    '  '*•■  '  •'  •  '      >,Ti  n* 

The  grand  jury  selected  from  eueh  drawing  was  not  formed  according 
to  law,  and  its  proceedings  are  invalid. 

Let  she  verdict  of  ike  jury  be  set  aside,  *«*  the  sentence  of  thtCWhrl 
be  reversed.    Let  also  the,  indictnxpat  be  quashed^.        >  .  <  >*:u 


No.  1852.— A.  O.  FrJfLki  e*  als*.,  tr.  JF.  fcooAif  akd  A.  IxcrL    Vl  $ 

A  recorder  or  notery  public  who  pum  «a  tot  of  a*U  bttwtoo  p*ati*%  is  wtompotoat  witooft  }oJ«»- 

tffy  m  to  wtaftt  ww  Mid  by  the  partios  *i  the  time  or  afterward* 
festfmoaj  toko*  h»  tommioitea,  cajMMd  wy  tta«  lowot  toarl  »tt*ett*d  to  0  bill  of  oioopttona,  tkkoa 

by  the  party  offering  1U  and  forming  •  part  of  I  be  record  of  oppeaj,  will  be-  notfeed  »y  fcke  4v>  fc 
*  Court,  the  same  as  though  it  had  been  admitted  by  the  Judge  aei**. 


APPEAL  from  the  Fourth  District  Cbtirt  of  New  Orleans;  Thlara\  J. 
E.  Philips  and  /.  /oor,  for  plaintiff.     Jfao*,  jftrtfer  ART.  Merrtci/ 
for  garnishee  and  appellee.  -  "',""'  1 

Labattvb,  J.  The  plaintiffs,  having  obtained  a  judgment  against  tie* 
defendant,  J.  Bogan,  which  was  partly  Satisfied,  and  leaving  a  balance 
due  on  the  7th  of  April,  1866,  of  $3, 944  66,  proceeded  to  garnishee  A- 
Levi  and  John  Gribble,  by  citing  thdm,  arid  putting  to  each  of  them  the 
following  interrogatories: 

Interrogatory  1.  What  property,  rights  or  credits  have  yon  in  yotjr 
possession  or  under  your  control,  now  or  at  any  time1  between  the  service 
of  these  interrogatories  and  the  time  you  answer  them,  belonging  Jo 
James  Bogan,  of  the  parisu  of  ZJast  Baton  Borige?    ti  yea,  what?' 

Int.  2.  Are  yon  indebted  to  James  Bogan?  If  yea,  how  much  at  tne 
time  specified  in  1st  interrogator^? 

John  Gribble  answered  a*  follows;  -  '      y 

44  The  undersigned,  in  answer td  tire  interrogatories  propounded  to  him' 
in  this  case,  declares  that  he  has  net  in  hfe  possession  or  under  his  oon*>~ 
trol,  nor  had  he  at  th*  lime  this  anit  was  instituted,  any  property,  rights 
or  credits  belonging  to  said  James  Began,  nor  is  he  in  any  way  indebted 
to  said  dftftttdftnt'' 

(Signed)  "J.  B.  GnniBLid.^  °' 

Abraham  Levi  answered  as  follows: 

"To  the  1st  interrogatory, No^  And  t&at  he  has7  not  ft  his  possession  nor 
under  his  control,  nor  has  he-  had  between  tha  service  6f  these  intertoga-* 
lories  and  the  present  time,  any  rights*  credits  or  property  whatever 
belonging  to  said  Jams*  Bogan.  •'        '['[ 

To  the  2d  Int.,  No;  that  he  was  not  at  the  time  of  the  service  of  thesV 
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Finley  et  aja.  v.  Boff*«  eod  Levi. 

interrogatories,  and  has  not  been  at  any  time  sinee  indebted  to  slid 
James  Bogan;  on  the  contrary,  said  James  Bogan  is  largely  indebted  to 
this  garnishee." 

(Signed)  U  Levi." 

Supplemental  interrogatories  were  filed  by  plaintiffs,  and  answered  by 
Abraham  Levi. 

The*  supplemental  answers,  not  being  satisfactory  to  the  plaintiff*,  thej 
took  a  rule  on  said  Abraham  Levi,  to  show  caase  why  the  interrogatories, 
having  been  evasively  and  not  categorically  answered,  should  not  ha 
taken  for  confessed  and  judgment  rendered  against  him;  and  on  the  far- 
ther ground,  that  none  of  said  answers  are  correct,  and  that  pkintifift 
dxpeot  to  disprove  them  on  the  trial,  etc. 

.1  On  -the  trial  of  the  case  below,  plaintiffs  offered  the  testimony  tabs* 
ubfier commissions,  of  Hasket,  Burgess  and  Hubbs. 

The  defendants  objected  to  so  much  of  said  depositions  as  tended  to 
explain  the  act  of  sale  from  Bogan  to  Levi,  or  to  state  what  was  said  by 
the  parties  before,  since  or  at  the  time  said  act  was  passed;  and  to  so 
much  as  tended  to  contradict  the  answers  of  said  Levi,  in  regard  to  said 
act  of  sale,  on  the  ground  that  the  recorder  could  not  be  heard  to  con- 
tradict bis  official  acts  or  add  to  the  same,  etc 

.'  The  Court  sustained  the  objections,  and  rejected  the  depositions;  the 
plsintiflfe  excepted. 

We  are  of  opinion  that  the  Court  erred.  The  Art  2256,  C.  C,  coa- 
temfrfates  the- parties  to  the  act  and  their  representatives,  and  not  third 
ptitfsonel  14  L.  108.  7  B.  69.  2  A.  94,  480.  4  A.  500.  This  rule  is  too 
weH  settled  to  be.  now  controverted.  Defendants'  counsel  have  quoted 
many  decisions  of  this  Court*  rejecting  parol  evidence  under  said  article; 
but  they  do  not  apply  to  this  case,  having  been  rendered  in  suite  between 
the  *piajJtteB  to  the  act  or  their  representatives.  The  plaintiff  herein  ▼*• 
not.  a>  parity  ttoth*  act  in  question. 

<  The  rejected  depositions,  being  annexed  to  the  bill  of  exceptions,  ate 
in;  the 'record,  and  can  be  considered  by  this  Co  art  as  evidence*  11 A 
40*.n<HlA.'12#.fia     13A.44&    14  A.  61. 

Theorigiaad  answers  of  the  garnishees  are-dear  and  positive,  and  neg» 
atave;alL  indebtedness  to,  and  possession  of  property  of,  the  judgment 
debtor.  The. supplemental  answers  are  in  BUbstance.of  the  same  import, 
and  we  have  eaaef  ully  examined  the  testimony,  includiug  the  rejected 
deposition*  oiifered  to  contradict  them,  and  we  are  of  opinion  that  they 
iiav£  not  been  substantially  destroyed* 

IThe.  judgment;  which  was  rendered  in  favor  of  the  garnishees,  k 
affirmed,  the  plaintiffs  and  appellants  to  pay  costs. 


,f:  .,  :  Not  1576.— J.  B.  Tewuh,  v.  E.  B.  Tdwby  et  aj. 

\l07    553|         **P*»tanre  *od  taJe  by*he  eovttaUe.  under  write  of  /kri  >tac*»  piece*  ia  hi*  band*  h?  Urn  jwtiee* 

the  peaee.  of  }t>e  property  of  *  person  not  *  party  to  the  suit  or  anita  >•  nail,  and  be  uy  oonptl 
*'  the  justice  of  tbe  peace  and  constable  tormtore  his  property  thue  illegally  seized  and  aether 
•'  -  pajrlitqat&e  TtJue  .Unreal in  me«ey. 

APPBAL  from  the  District  Court,  Parish  of  St  Chariee,  Beavvm*,l 
J&.  Augustin,  for  plaintiff  and  appellant.    Ucnokim  4Fi*k,bi 
defendants  and  appellees. 


•    NEW  OBLEAKS,  JUKE,  lgft.  *ft 

Dntall  '*  Tinnay  «t«t.- 

Tauawbbo,  J.  In  the  early  part  of  the  year  1866,  one  Miaioeq  had  a 
Bomber  of  freedmen  employed  to  chopping  wood  for  Mm*  Several  ot 
them  brought  suite  against  him  before  E.  B.  Tinney,  a  justice  of  Hid 
peace,  lor  their  wages.  Mialocq  was  arrested,  and  a  seiztire  was  made  of 
the  stock  of  provision  he  had  on  hamd  for*  the  use  of.  hie  laborer*;.  •  He 
was  released  from  the  arrest  and  the  property  from  seizure*  npbn  execute 
ing  a  bond  of  $500,  conditioned  as  follower  '*  Thatif  said  Miafoo%  appear 
at  my  office  and  deliver  tip  to  me  the  article*  enumerated  herein,  on  Bat* 
nrday,  the  17th  of  February,  1866,  or  pay.  certain  judgment*  or  timmm 
against  him  in  favor  of  a  number  of  colored  men,  then  this  tend  Id  to* 
void,  or  else  to  remain  in  full  force  and  effort."  > 

Terrail,  the  plaintiff,  became  the  surety  of  Mialocq  on  shift  bond*  ft 
seems  the  conditions  of  the  bond  were  not  complied  with*  Q«  the/bond, 
the  following  decree  was* endorsed:  •  -"Justice's Court,  Fourth  Ward*  Ste 
Charles  parish.  This  'bond  was  forfeited  on;  the  17th  of  February.  lflB6, 
by  the  withia-named  principal*  and  the  security,  by  refusing  to  dollies 
the  within  schedule  of  goods,  also  offering  contempt  to  the  court,  musing 
and  defying  the>  law*  of  the  same.  '  ..   r 

•♦  Tbis,  the  17th  day  Of  February  1 S66, "  ♦    i  * 

"The  eonstable  proceeded  to  sea*  the.  pood*  4i>  the  defendant,  and 
put  the  same  under  keeping  for  further  action  of  the  court,  by  theoniev 
of  the  court forthwith.  ' 

February  17,  18G6V  «•  B.  B:  Tnrar, &  P>*  t 

It  seems  that  on  the  £3d  of  •  Fefcnfaty,  about  thirteen  days  after  the; 
date  of  the  bond,  about  forty  Other  parties  instituted  additional  suite  in 
the  same  court  against  Mialocq.  A  separate  judgment,  was  rendered  in 
eaeh  suit,  and  execution*  followed*  ■  - 

The  property  detailed  in  the  schedule  was  finally  sold,  and  brought**? 
amount  exceeding  five  hundred  dollars.  It  appears;  as  part  of  the  ain* 
gulor  and  mnitifarious  proceedings  disclosed*  by  this  reiWKl^'fotffce  aura 
fo*ga>  am&tgea >r)  that  MkOocq  had  previously  instituted  in  the*  IHstxiet 
Court  against  some  of  the  parties  at  least,  who  had  obtained  these  nmttev 
roue  judgments  against  him,  an  aotkm  to 'annul,  having  restrained  the 
executions  by  injunction.  The  aggregate  amount  of  the  judgments/ he 
essayed  to  annul,  was$*44  25.  He  failed  in  tbi*  effort-  Judgment; was 
rendered  against  him,  tbe  injtinetion<  dissolved,*  atrii  be  prayed  fori  an 
appeal  to  this  court,  which  w»e  refused.  He  applied  to  &is'<eaurt'fsw>a 
nvmd>tmus9  to  compel  the  District  Judge  to  allow^the  appeal'  'Blue 
application  wasrefrisedv  on  the  ground  that -this  Conrt  hod'i^  jtuwsdio- 
tion  in  the  case.     18  A»  p- 896V  ■      i 

After  these  successive  defeats,  and .  his  effects  sold  tinder  execution, 
Mialocq  absconded.  A  notice  ip  each  of  the  many  cases  was  served  upon 
the  unfortunate  surety,  informing  him  that  the  Judgments  had  been  con- 
firmed by  the  Supreme  Court,  and  that  he-  was  looked'  to*fe*<peyiBevK 
Eaeeutipn*  without  number,  were  issued,  and  property  of  the  surety  to 
the  amount  of  $710  was  seized.  This  property  consisted  of  twenty-five 
oartkei  wood*  a  pair  of  oxen,  a  mule,, two, eastet  and  tarnessj  another 
tton^^PfJWi^d  ^^710,  XhejO*ej»  and  mole  wore  wo*  aounali  of  /** 
plaint  *  .i...i» 
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This  property  was  seized  on  the  28th  of  March,  and  was  advertised  and 
sold  on  the  5th  July,  the  justice  of  the  peace  becoming  the  purchaser. 
The  plaintiff  took  out  an  injunction  on  the  3d  of  July,  to  stop  the  sale, 
but  service  of  the  writ  was  not  made  in  time  to  prevent  it  He  then  took 
a  writ  of  sequestration,  and  in  his  petition  prays  for  judgment  against 
Tinney  and  his  constable,  £.  G.  Young,  $3,000  damages,  for  the  restora- 
tion of  his  property,  which  he  alleges  was  illegally  and  wrongfully  seized, 
or  payment  for  its  value,  and  all  other  equitable  relief.  It  seems  these 
numerous  executions,  none  of  them  for  a  sum  exceeding  fifteen  dol. 
lars,  were  clubbed  and  put  in  the  hands  of  the  sheriff.  The  property  was 
seized  under  the  sequestration,  and  bonded  by  the  plaintiff,  and  taken 
into  his  possession. 

At  the  ensuing  October  term  of  the  District  Court,  the  injunction  and 
sequestration  suits  were  consolidated  and  tried  together.  The  defendants 
severed  in  their  answers.  Tinney  denies]  each  and  every  allegation  in 
plaintiff's  petition  contained.  He  avers  that  all  his  judgments,  writs, 
notices,  etc.,  have  been  rendered  and  conducted  in  conformity  with  lav; 
that  he  cannot  be  made  answerable  civiliter  for  his  official  acts,  should  it 
be  found  that  he  has  erred  in  any  of  the  forty-nine  cases  against  John 
Mialocq  and  Jean  Baptiste  Terrail,  security;  it  is  nothing  more  or  less 
than  errors  of  judgment  in  his  official  capacity,  for  which  he  is  not  liable 
in  damages. 

The  other  defendant,  Young,  puts  in  a  general  denial.  He  avers  that 
be  acted  throughout  under  the  sanction  of  judicial  authority,  executing 
such  process  as  was  directed  to  him  in  his  official  capacity. 

The  defendants  had  judgment  in  their  favor  in  the  court  below,  and 
the  plaintiff  appeals. 

Without  deciding  that  the  defendants  for  the  official  acts  complained 
of  are  liable  in  damages  to  the  plaintiff,  nevertheless  it  is  clear  that  they 
should  be  held  bound  to  restore  to  the  plaintiff  his  property,  or,  in  default 
thereof,  its  full  value.  The  plaintiff  was,  in  no  manner  whatever,  a  party 
to  any  of  the  forty-nine  judgments  rendered  against  Mialocq.  They 
were  as  to  him  "  res  inter  alios  acta."  He  stood  simply  as  the  surety  of 
Mialocq,  on  a  bond  conditioned  for  the  payment  of  $500,  if  Mialocq 
failed  to  deliver  to  the  Justice  the  property  which  had  been  seized,  or 
pay  certain  judgments  or  claims  held  against  him  in  favor  of  a  number 
of  colored  men.  This  bond  is  a  mere  nullity.  The  property  seized,  sad 
for  which  the  bond  taken,  was  again  seized  by  the  constable  immediately 
after  the  rendition  of  the  decree  of  the  Justice,  declaring  the  forfeiture 
of  the  bond  an  ex  parte  proceeding  wholly  irregular.  Although  the  bond 
itself  was  null,  still  its  conditions  were  in  effect  complied  with,  for  the 
very  property  stipulated  to  be  returned  was  taken  possession  of  by  the 
constable,  as  the  record  shows,  the  day  H  was  to  be  forthcoming. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  defendants,  S. 
B.  Tinney  and  £.  H.  Young,  within  twenty  days  from  the  filing  of  this 
decree  in  the  lower  court,  restore  to  the  plaintiff,  Jean  Baptiste  Terrmfl, 
his  property  seized  under  the  order  of  E.  B.  Tinney,  justice  of  the  peace, 
dated  17th  February,  1866,  and  which  is  described  in  the  writ  of  seques- 
tration, directed  to  the  sheriff  of  the  parish  of  St.  Charles;  and  in  default 
thereof*  it  is  ad  judged  and  decreed  that  plaintiff  have  judgment  against 
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the  defendants  in  solido,  for  the  sum  of  seven  hundred  and  ten  dollars, 
and  that  execution  issue  thereon  after  the  expiration  of  the  delay  granted 
for  the  restoration  of  the  property. 
It  is  further  ordered,  that  the  defendants  pay  costs  in  both  courts.  . 


No.  889. — Hohe  Mutual  Insurance  Company  v.  Thb  City  of  New 

Orleans. 

That  portion  of  the  capita]  of  the  Home  Mutual  Insurance  Company  wbieb  is  inverted  in  bonds  and 

stocks  exempt  from  taxation  by  statute,  is  not  subject  to  taxation  as  ihe  capital  of  the  company. 
Capital  composed  of  property  not  subject  to  taxation  cannot  be  tared  by  caliins:  it  nominal  capital. 
The  principle  of  uniformity  and  equality  in  taxation,  required  by  the  Constitution  of  Louisiana,  wou}4 

be  violated  by  assessing  the  nominal  oapltal  of  a  company  or  corporation  liable  to  be  taxed  on  the 

amount  uf  capital  paid  in  or  to  be  paid  in. 
Where  a  party  or  a  company  have  been  compelled  to  pay  an  illegal  tax  to  the  city  of  New  Orleaa*. 
founded  on  an  asfessment  on  property  or  capital  stock  exempt  by  law  from  taxation,  he  or  they 

may  recover  the  amount  thus  paid,  by  suit  against  the  city. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
G.  S.  Lacey,  for  plaintiff.     O.  L.  Bright  and   T.  H.  Hev>e&t  for  de- 
fendant. 

Tauafebeo,  J.  For  the  year  1861  an  assessment  of  $14,925,  was  made 
by  the  city  authorities  upon  the  capital  of  the  Home  Mutual  Insurance 
Company. 

Payment  of  a  large  portion  of  this  tax  was  refused,  on  the  ground  of 
its  alleged  illegality.  Suit  for  its  recovery  was  instituted  in  the  Second 
District  Court,  and  judgment  obtained,  from  which  the  company  took  J* 
suspensive  appeal,  that  is  now  before  this  Court.  In  November,  1864,  the 
insurance  company  was  compelled,  under  a  military  order  of  General 
Banks,  to  pay  to  the  city  the  amount  of  the  judgment,  to-wit:  $14,9#5, 
with  twelve  per  cent,  interest  (reduced  afterwards  by  remittitur  to  ten 
per  cent}  from  the  1st  June,  1862,  until  paid.  The  military  order  re- 
served to  the  company  the  right  to  reclaim  by  suit,  and  recover  the  sum 
then  paid  under  that  order.  The  object  of  the  present  suit  is  to  recover, 
from  the  city  the  sum  of  $11,032  25,  with  eight  per  cent,  interest  from  < 
the  3d  day  of  November,  1864,  until  paid,  on  account  of  the  alleged 
illegal  tax  the  company  was  required  to  pay. 

To  the  plaintiffs  petition  the  defendant  filed  a  peremptory  exception* , 
averring  that  plaintiff  has  no  right  of  action,  whioh  was  overruled,  and 
the  defendant  has  appealed. 

This  controversy  arises  from  the  levying  of  a  tax  by  the  city,  aathorir 
ties  upon  certain  bank  stock  and  railroad  bonds,  forming  component 
parts  of  the  capital  of  the  company.  These  securities,  the  company  oon~ 
tends  are  exempted  by  law  from  taxation.  This  is  not  denied;  but  it  is , 
held  that  the  tax  is  laid  upon  the  bonds  and  stocks  as  capital,  and  not 
as  bonds  and  stock  eo  nomine,  and  therefore,  there  is  no  infringement  of 
the  law. 

A  conviction  of  opinion  has  arisen  on  this  subject,  not  only  in  this 
State,  but  in  other  States  of  the  Union,  and  much  litigation  has  grown 
out  of  it     A  distinction  is  taken  between  nominal  and  actual  capital.    :    . 

By  the  provisions  of  the  seventieth  and  seventy-second  sections  of  the 
city  charter,  the  city  has  the  right  to  tax  corporations  upon  the  amount , 
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o{  their  capital  stock,  paid  in  and  secured  to  l>e  paid  ffi,  excepting 
capital  stock  owned  by  the  City  and  State,  and  that  paid  for  real  estate, 
which  is  to  be  taxed  as. other  real  estate. 

,Capkal  stock  paid  in  and  secured  to  be  paid  in,  "  means,  hj  the  defen- 
dant's construction,  the  nonainal  or  fixed  capital  stock  of  corporations  as 
>contradiatingui8hed   from    their  real    or   actual  capital — their  assets. 
.  Nominal  or  fixed  capital  stock,  as  applied  to  corporation,  means,  as  con- 
tended by  defendant,  the  nominal  amount  of  capital  stock  specified  in 
the  act  of  incprporation,  "without  any  reference  whatever  to  the  nature. 
character,  description  or  Talue  of  the  property  or  assets  of  the  corpora- 
•tion.     Thajb  actual  or  real  capital  means  no  more  nor  less  than  the  actual 
property  or  assets  of  the  corporation. 

The  plaintiff  complains  that  the  uniformity  and  equality  of  taxation, 
.required  in  this  State,  is  violated  by  the  system  of  taxation  contended  for 
by  the  defendant;  that  the  power  conferred  npou  the  city  of  New  Orleans 
is  a  power  to  lay  an  equal  and  uniform  tax  upon  all  property,  real  or 
.personal,  in  said  city;  and  that  equity  and  good  faith  forbid  the  principle 
whioh  permits  the  taxation  of  bank  stocks  and  bonds  specially  exempted 
by  law  from  taxation,  under  the  unreal  and  imaginary  distinction  at- 
anmed  by  defendant  between  nominal  and  actual  capital. 
.  The  proposition  that  capital  may  be  taxed,  whether  it  be  composed  of 
property  subject  to  taxation  or  not,  by  calling  it  nominal  capital,  would 
aapm  to  involve  difficulties  that  are  not  easily  escaped  from.  If  this 
nominal  capital  is  to  be  considered  as  something  essentially  different  from 
the*  actual  capital,  a  mere  abstraction,  an  airy  something  having  no  con- 
nection with  or  relation  to  substantive  property,  which,  for  useful  pur- 
poses* is  the  only  capital  after  all,  then  it  follows,  an  this  unreal,  ideal 
oapital  alone  ia  taxed,  that  the  substantive,  tangible  capital,  composed  of 
.money,  stocks,  bonds  or  real  estate,  or  such  parts  of  these  as  are  not 
exempted  from  taxation,  is  liable  also  to  separate  taxation.  Why  not? 
fShail  the  answer  be  that  it  cannot  be  taxed  becunse  the  nominal  capital 
ia  taxed?  If  this  be  a  sound  reason,  does  it  not  concede  that  there 
ia  some  connection  between  the  nominal  and  the  actual  capital? 
Would  not  such  a  reason  admit  that  the  actual  capital  ia  either  in 
▼hole  or  in  part  the  nominal  capital?  If  the  sum  named  in  the  act 
ja&t  incorporation  as  the  capital,  is  to  be  the  unvarying  standard,  and 
to  he  termed  the  nominal  capital  of  the  corporation,  upon  which  the  tax 
is  to  be  assessed,  and  the  actual  capital  left  out  of  view  altogether,  the 
tax  imposed  could  be  considered  in  no  other  light  than  as  a  tax  annexed 
.to  the  franchise,  as  a  royalty  for  the  grant,  a  quid  pro  quo,  a  tribute 
annually  paid  for  the  act  of  incoporation.  But  upon  what  ground  would 
this  royalty  for  the  grant  rest?  If  it  be  a  sovereign  prerogative,  the  Leg- 
islature has  not  the  power  to  grant  it.  If  that  be  not  the  character  of 
the  tax,  9  grave  question  might  arise  as  to  its  legality,  for  by  the  Consti- 
tution of  the  State  all  property  is  required  to  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  by  assessment 

The  city  seems  to  exercise  the  taxing  power  in  regard  to  corporation* 
without  a  valuation  of  the  property  except  real  estate.  The  city  assessor* 
are  empowered  to  require  the  President,  or  other  proper  officer  of  Ike 
y,  to  furnish  under  oath,  a  statement  of  the  amount  of  its  cajftal 
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stock  paid  in  and  secured  to  be  paid  in,  the  amount  of  real  estate  owned 
by  the  company,  and  the  sums  actually  paid  therefor. 

We  have  been  referred  to  decisions  of  the  New  York  Court  of  Appeals  m 
cases  involving  the  question  raised  in  this  case,  and  to  a  decision  of  'the 
Supreme  Court  of  New  Jersey,  on  the  same  point. 

The  rulings  of  the  courts  of  those  States  are  relied  upon,  on  fh&  pktVtit 
the  defendant,  as  entitled  to  great  consideration.  By  an  act  6r"  tne 
Legislature  of  the  State  of  New  York,  passed  m  the  year  1857,' tHe 
capital  stock  of  the  banks  was  required  to  be  assessed  and  taxed' at its 
actual  value.  Under  this  act  arose  the  case  of  the  Bank  of '  G&inrrterte*. 
New  York  CUy%  2  Black's  Reports,  620.  The  judgment  of  theOoufttrf 
Appeals  of  New  York  sustaining  the  tax  levied  on  the  nominal  capital  \fas 
reversed  by  the  Supreme  Court  of  the  United  States.  \MV.  Justice  Nelson 
said,  "  The  stock,  then,  is  held  by  the  bank,  the  same  as  such  stocks  are 
held  by  individuals,  and  alike  subject  to  taxation,  or  exemption  by  State 
authority."  .      . ;   .  ,  i 

In  1863,  another  act  was  passed  by  the  New  York  Legislature,  on  tfre 
subject  of  the  basis  on  which  corporations  were  to  be  taxed.  This  act  of 
1863  directs  that  the  tax  shall  be  imposed  "  on  a  valuation  equal  to  foe 
amount  of  their  capital  paid  in  or  secured  to  be  paid  in,  etc,"  in  the  same 
manner  that  taxes  are  imposed  upon  corporations  by  the  city:  of  New 
Orleans,  and  which  has  given  rise  to  several  cases  before  this  Court. 
Under  the  New  York  law  of  1863,  originated  the  later  case  of  "  THe 
People  of  the  State  of  New  York,  ex  rel.,  The  Bank  of  the  Commonwealth,  v. 
Thm  Commissioners  of  Taxes  of  the  City  of  New  York"  American  Law 
Register,  vol.  4th,  N.  S.  p.  277. 

In  this  case,  the  Appellate  Court  of  New  York  again  sustained  the  doc- 
trine of  the  "nominal  capital  ''and  dwelt  at  considerable  length  upon 
the  distinction  between  actual  and  nominal  capital  The  judgment,  on 
appeal  to  the  Supreme  Court  of  the  United  States,  was  reversed,  and  the 
same  views  expressed  by  the  last-named  tribunal  that  were  announced 
in  the  case  of  the  Bank  of  Commerce  v.  New  York  City.  In  the  latest 
case,  the  one  in  which  "  The  People,  ex  rel,  The  Bank  of  the  Common- 
vfeallht  were  plaintiffs  against  the  Commissioners  of  Taxes,  the  Supreme 
Court  of  the  United  States,  through  Mr.  Justice  Nelson,  said; 

"  When  the  capital  of  the  banks  is  required  or  authorized  by  the  law 
to  be  invested  in  stocks,  and  among  others,  in  United  States  stock, 
under  their  charters,  or  articles  of  association,  and  this  capital,  thus 
invested,  is  made  the  basis  of  taxation  of  the  institutions,  there  is^reat 
difficulty  in  saying  that  it  is  not  the  stock  thus  constituting  the  corpus  or 
body  of  the  capital  that  is  taxed.  It  is  not  easy  to  separate  the  property  • 
in  which  the  capital  is  invested  from  the  capital  itself.  It  requires  some 
refinement  to  separate  the  two  thus  intimately  blended  together.  The 
capital  is  not  an  ideal,  fictitious  arbitrary  sum  of  money,  set  down  in 
the  articles  of  association,  but,  in  the  theory  and  practical  operation  of 
the  system,  is  composed  of  substantial  property,  and  which  gives  value 
and  solidity  to  the  stock  of  the  institution.  It  is  the  foundation  of  its 
credit  in  the  business  community. 

Tha  Legislature  well  knew  the  peculiar  system  under  which  these 
57 
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iuatiiofioiis  ware  incorporated,  and  thejwritujg  at  it;  aftd  vhaa  pwi- 
tMug  for  a  tax  on  their  capital  at  a  valuation*  they  could  not  but  have  in- 
tended! a  tax  upon  the  property  in  which  the  capital  had  been  invested. 
••  Having  come  to  the  conclusion  that  the  tax<6n  the  Bank  of  the  Com- 
monwealth is  a  tax  on  the  properly  of  the  institution,  and  which  consists 
of  the  stocks  of  the  United  States",  we  do  not  perceive  how  the  case 
can  be  distinguished  from  the  cases  heretofore  before  the  court,  and 
reported  in  2  Black,  620.'* 

This  we  deem  conclusive2  of  the  question,  and  we  think  the  plaintiff,  in 
this  casei  entitled  to  relief . 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  lower  court  be  affirmed.  It  is  further  ordered,  adjudged  and 
decreed  that  the  plaintiff,  «•  The  Home  Insurance  Company,"  recover 
from  the  defendant*  the  City  of  New  Orleans,  tl\e  sum  of  eleven  thousand 
and  thirty-two  dollars  and  twenty-five  cents,  with  eight  per  cent  interest 
.per  annum  from  the  8d  November,  eighteen  hundred  and  sixty-low, 
with  costs  in  both  courts. 

Rehearing  refused. 


No,  479.—  Home  Mutual  Insubanob  Co,  v.  Thb  City  of  New  Obliass. 

JRw  pity  of  Now  Ortoan*  may  bo  roatraifiod  by  an  iojaaotkin.  from  praooadioa  by  orfaof  oriM* 
uid  »al«,  to  onforoo  tho  paymont  of  an  Ulocal  tax.  Boo  too  gam  of  Homo  Mutual  Inraiaooi  0a 
t.  City  of  Now  Orioani.  ^a  S»,  (auto  pat*  Ml) 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Handlin,  J. 
O.  S.  Lacey,  for  plaintiff.  G.  L,  Bright,  for  defendant 
,'  Talufjkbbo,  J. ,  'JJhis  suit  is  founded  upon  an  injunction  taken  ontbr 
the  plaintiffs  to  restrain  the  defendant  from  proceeding  against  them  by 
order  of  seizure  and  sale,  to  enforce  the  payment  of  $9,982  46  and 
interest,  claimed  to  be  due  the  city  for  taxes  assessed  upon  the  capital  of 
plaintiffs,  for  the  year  1862.  Plaintiffs  allege  this  tax  to  be  illegal,  ind 
pray  relief  accordingly. 

Upon  the  trial  below,  there  was  judgment  perpetuating  the  injunction, 
and  the  defendant  has  appealed. 

The  facts  relating  to  this  case  tire  stated  in  the  opinion  of  the  Court, 
rendered  in  the  case  between  "the  same  parties,  on  "the  same  issues  made 
in  regard  to  the  taxes  for  the  year  1861,  claimed  by  the  city  from  the 
insurance  company  on  the  same  grounds,  which  case  is  numbered  889  on 
the  docket  of  this  court. 

Tot  tiie  reasons  assigned  in  the  opinion  rendered  in  Urns  case,  it  ii 
ordered,  adjudged  and  decreed  that  the  judgment  rendered  by  the  Dis- 
trict Court,  in  this  case,  perpetuating  the  injunction,  be  affirmed*  ta 
defendant  and  appellant  paying  costs  in  both  courts. 


No.  597— City  of  itaw  Obixans  t>.  Tfia  Cmsrars  Mvtvajl  TmstTBiseB 

Company. 

AEHE^Jromjfce^o^  Whiiaker,l 

W.  H.  Hunt,  for  appellant    It.  M.  Day,  for  appellee. 
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OHj  of  New  Qrleaoa  ▼•  Cit irons*  Mutual  Insurance  Company. 

Reporter. — This  case  was  decided  by  the  Supreme  Court  in  1866,  and 
reported  in  error,  in  18  An.  page  707,  while  pending  on  a  arenearing. 
For  the  reasons  given  in  the  case  pf  the  Home  Mutual.  Instance 
Company  v.  ike  City  of  New  Orletms,  No.  889,  (ante  page  447,)  the  first 
opinion  was  overruled  on  rehearing. 

On  Rehearing. 
Taliafebbo,  J.  For  the  reasons  assigned  in  the  judgment  rendered 
in  the  case  of  the  Home  Mutual  Insurance  Company  v.  The  City  of  New 
Orleans,  No.  889,  it  is  ordered,  adjudged  and  decreed,  that  the  judgment 
heretofore  rendered  in  this  case,  be  avoided  and  set  aside;  and  it  is  now 
ordered,  adjudged  and  decreed  that  judgment  be  rendered  in  favor  of 
defendant,  the  plaintiff  and  appellee  paying  costs  in  both  courts, 


No.  1333.— Jas.  W.  Howard  v.  (J.  iale,  Jr.  &  Co. 


When  the  consideration  for  the  transfer  of  ft  ifritteWeclntfactfof  ttile  of  A  lot  ©Tee!  to*  kdfctfWft  UH 
Confederate  treaaary  notes  it  cannot  be  judicially  enforced 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thtard*  J. 
C.  M.  Bradford  and  A.  D.  Land,  for  plaintiff.     Semmes  cfc  Molt,  and 
Emerson  &  Grow,  for  defendants. 

Howell,  J.  This  is"  asrrit  for  six  thousand  founds  of  cotton,  or  its 
value  at  the  date  of  instituting  siut,  and  m  based  on  the  following 
instrument: 

"Received  of  S.  D.  Parker,  for  account  of  C.  Yale,  Jr.  &  Co.,  8780, 
in  payment  of  6000  pounds  cotton,  class  strictly  middling,  it  being  thir- 
teen cents  per  pound,  which  I  promise  to  have  ginned  and  neatly  puff  tip 
as  soon  as  rope  and  bagging  can'  be  procured,  and  deliver  the  satire  in 
good  order  at  Marcell. 
This  7th  July,  1863.  (Slated)  W ttttAir  Matthews;    • 

(Transfer) 

William  Matthews. 
Pay  to  the  order  of  J.  W.  Howard,  and  oblige, 

3.  D.  PaHk»b, 
This  6th  June*,  1864, 

Mansfield,  La.,  Sept.  14th,  186&. 
We  ratify  the  transfer  made  by  &  J>.  Parker*  above. 

(Signed)  C-  Yam,  J*  £  Co. 

per  C.  M.  Fgetnp,  Agent " 
Plaintiff  charges  fraud  on  the  part  of  the  defendants'  agent,  Parker,  pi 
representing  the  cotton  to  be  in  the  possession  of  the  said  Matthews, 
when  in  point  of  fact  it  was  not,,  at  the  date  of  the  pretended  sale  to  him, 
•ad  alleges  that  the  sum  of  twenty-four  hundred  dollars,  paid  by  him, 
to  said  Parker,  for  the  cotton,  was  used  by  the  latter  foe  the  benefit  pf 
defendants. 

The  defence,  among  other  matters,  is,  that  the  consideration  of  said 

transfer  was  illegal,  being  Confederate  notes.    To  this,  plaintiff  replies 

that  the  contract  is  an  executed  contract,  and  that  his  suit  is  in  the 

nature  of  a  demand  for  damages  for  eviction  after  the  sale. 

In  this  we  cannot  concur.    We  view  the  suit  as  one  to  enforces  ooa^bot 

-•      j  ■ 
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Howswt  t.  Yale,  Jr.,  &0o. 

of  sale,  fhe  plaintiff  setting  np  the  written  transfer,  and  asking  that  the 
defendants  be  condemned  to  pay  him  six  thousand  pounds  of  ginned 
cotton,  or-  its  valne.  And,  as  the  consideration  in  each  transaction  ii 
cleatly  shown  to  have  been  Confederate  treasury  notes,  the  contraofcii 
one,  which  our  courts,  under  the  settled  jurisprudence  of  the  State,  em* 
not  enforce.  This  question  is  not  an  open  one. 
-  It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed* 
and  that  plaintiff's  demand  be  dismissed,  with  costs  in  both  courts. 

;  20  it*  i  •  .  •  •• 

■  40  iSSs  ^°*  ^^-*-^amukl  Jamisok  et  als.  v.  John  C.  Babslli. 

gO   4®  ?■",... 

158281  Un4«r  ajrt  3236,  a  0  ,  the  bolder  of  the  veador's  mortgage  on  land,  cannot  claim  to  fa«  paid  in  M 

'out  of  the  proceeds  of  the  sale  of  the  land  and  buildings  erected  thereon  subsequent  to  the  alt 
of  the  land  to  the  exolution  of  thoee  forming  the  builder's  lien. 
Old  b«i)dfac»>.»eld  to  the  oontraotor  for  the  erection  of  new  buildings,  and  taken  by  him  a*  part  »f 
the  price,  and  used  by  him  In  their  construction,  cease  to  be  immovables,  and  the  lien  aeon  then 
'  in  favor  of  the  vendor  of  the  mud.  becomes  extinguished. 
ffhereoprdiQg.of  contracts  is  not  governed  by  date  of  registry,  as  mortgages  are     The  several  con- 
tracts, for  the  construction  of  different  portions  of  the  same  building,  have  aeonenrreatata 
'     witfcoaS  regard  to  their  execution  or  date  of  registry,    a  0. 3m 

Where  a  separate  appraisement  of  land  and  build  logs  it  had,  the  expenses  of  the  sale.  appraiwmeaU 
taxes,  and  each  like  privilege  debts  on  the  property  sold  under  execution,  must  bo  paid  oat  et  the 
-    proceeds  of  the  land  and  buildings,  in  proportion  to  their  respective  appraisements. 
4a;appe11ee  cannot  have  the  judgment  of  the  court  below  amended  in  his  favor  without  filing  aa 

answer  to  that  effect  in  the  appellate  court. 
Kb- amendment  o*  reversal  of  the  judgment  of  the  court  below  will  bo  rendered  in  the  anpaUatooavt 
,  between  appellees, 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Fefibwes,  J. 
Clarke  <&  Bayne  and  Durant  dt  Hornor,  for  plaintiff  and  appellant 
M.  Ml  Cohen,  Simonds  and  Perin,  for  defendant  and  appellee. 

'  Reporter.  —This  case  was  decided  in  1867,  and  should  hare  been  reported 
among  the  cases  for  November,  in  the  19th  Annual,  but  was  omitted  in 
fbat  volumq,  the  record  not  having  come  into  the  hands  of  the  reporter 
until  after  that  volume  was  printed. 

L&Biruro,  J.  The  plaintiffs,  having  obtained  a  judgment  against  the 
defendant,  caused  to  be  seized  the  Moresque  buildings,  upon  wbich  they 
had  a  privilege  as  builders.  A  mortgage,  with  the  privilege  of  the  vendor, 
leai&tingapoh  the  lots  in  favor  of  the  heirs  of  Morgan,  a  separate  appraise- 
ment was  made,  as  prescribed  in  Article  3235  of  the  Civil  Code,  of  the 
ground  and  of  the  buildings.  The  former  was  appraised  at  $80,000,  and 
the  latter  at  $135,000.  The  whole  sold  by  the  sheriff  for  #160,000,  on 
twelve  months'  bond  to  Gauche.  There  are  fourteen  intervener*,  and 
third  opponents,  claiming  priority  in  the  distribution  of  the  proceed* 
under  builder's  or  undertaker's  lien,  the  heirs  of  Morgan  claim  to  be 
recognised  as-  first  mortgage  creditors  to  the  full  amount  due  them,  and 
with,  a  privilege  on  the  buildings  for  $4,000,  value  of  materials  of  the  old 
buildings  used  in  the  new  buildings,  and  which  were  on  the  lota  wl  en 
■old  4>y  Morgan's  heirs. 

We  *iil  first  examine  the  grounds  upon  which  the  heirs  of  Moigaa 
claim  to  he  paid  in  full  out  of  the  proceeds  of  the  lots,  and  by  privilege 
for  $4000  ou  the  buildings, 
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The  act  of  sale,  of  the  lots  sold  by  George  Morgan**  heirs  to  the  defenr 
dant,  John  0.  Barelli,  passed  on  the  12th  March,  I860,  contains  the  pact 
de  nan  aHenando,  the  vendor  declaring  that  he  binds ,  himseU  not  to  seU, 
mortgage,  nor  in  any  manner  alienate  the  said  property*  or  .any.  portion 
thereof,  to  the  prejudice  of  said  mortgage.  From  thatolanse  they,  argue 
that  the  defendant  had  no  right  to  incumber  the  property:  with  privileges 
which*  as  regards  them,  are  null  and  void,  and  that  they  mast  be  paid,  in 
full  out  of  the  proceeds  of  sale,  without  regard  to  the  pretende4  Pfjvilf 
eges.  The  Art  3235,  C.  C,  quoted,  makes  no  distinction,  whether  there 
be  in  the  act  of  sale  of  land  any  clause  de  non  alienando;  it  says:  When 
the  vendor  of  lands  finds  himself  opposed  by  workmen  seeking  payment 
for  a  house,  or  other  work  erected  on  the  land,  a  separate  appraisement 
is  made  of  the  ground  and  of  the  house,  the  vendor  is  paid  to  the 
amount  of  the  appraisement  on  the  land;  and  the  other,  to  the  amount 
of  the  appraisement  of  the  building.  JJbi  tex  non  di*linguil%  nee  no*  dU- 
iinguere  debemus. 

We  are  of  opinion  that  this  claim  of  Morgan's  heirs,  is  unfounded. . 

In  regard  to  the  claim  of  $4,000,  by  privilege  on  the  proceeds  of  the 
buildings  for  the  value  of  materials  of  the  old  buildings,  it  appears  that 
the  buildings,  on  the  lots  at  the  time  of  the  sale,  were  worth  from  96,000 
to  $8,000,  and  that  the  plaintiffs  took  them  in  part  payment  of  the  con- 
tract, to  use  them  in  the  new  buildings,  at  the  price  of  $4,000.  This  was 
necessarily  a  sale  to  the  undertaker,  who  became  the  owner  of  said  mate- 
rials, and  Barelli,  the  vendee  of  Morgan's  heirs*  having  parted  with  the 
possession  and  ownership  of  said  materials,  the  privilege  of  the  vendor 
in  favor  of  Morgan's  heirs,  was  gone,  and  extinguished,  These  materials 
of  the  demolished  buildings  became  movables,  and  having  been  replaced 
in  the  new  buildings,  and  sold  confusedly  with  other  things,  it  became 
impossible,  on  the  part  of  Morgan's  heirs,  to  show,  what  price  they 
brought  O.  C,  Arte.  3194,  3195,  467.  We  believe  that  this  privilege 
on  the  proceeds  should  have  been  rejected. 

As  between  the  opponents,  plaintiffs  say  that  they  should  be  first  paid, 
as  their  contract  was  recorded  prior  to  same,  and  on  the  same  date  with 
R.  Little,  and  that  the  latter  can  only  recover  so  much  as  is  due  him. 

The  undertaking  of  this  immense  building  was  divided,  and  given  out 
to  several  contractors. 

The  plaintiffs  contracted  for  a  part  on  the  10th  April,  1860;  Robert 
liittle  for  another  part,  on  the  5th  May,  I860;  John  Mollvain  &  Co*  for 
a  third  part  on  the  6th  May,  1860. 

All  these  contracts  were  duly  recorded,  and  created  concurrent  privil- 
eges upon  the  building  in  favor  of  the  contractors,  respectively.  The 
recording  of  contracts  is  not  governed  by  date  of  registration  as  mort- 
gages are.  In  large  undertakings,  as  in  the  one  in  question,  there  are 
sometimes  many  contracts,  and  necessarily  of  different  dates.  For 
instance,  the  roofing,  the  painting,  and  others,  are  undertaken  by  differ- 
ent individuals,  and  cannot  bo  done  until  the  building  is  up.  Could  It 
be  contended  that  these  last  undertakers,  because  of  later  dates/  would 
have  to  give  way  to  others  previously  recorded.  This  is  not  the  sense  of 
Art  3239  of  the  Civil  Code.  Materials  are  not  all  furnished  on  the  same 
day.  nor  labor  performed  at  the  same  time,  yet  the  laborers  and  furnish* 
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era  of  materials,  inter  m,  must  share  the  fund  pro  rata.  Hole  v.  TO&,  3 
A.  50i;  see  also  the  case  of  WkiUa  v.  Taylor,  6  A.  480.  Arta  a  careful 
examination  of  the  record,  we  have  come  to  the  conclusion  that  the 
claims  of  the  interveners  and  third  opponents  are  all  concurrent,  and 
must  be  paid  pro  rata  out  of  the  proceeds  of  the  buildings,  and  we  are 
of  opinion  that  the  expenses  of  sale,  appraisement,  taxes,  and  such  like 
that  are  privileged  debts  on  the  property,  must  be  paid  proportionally 
out  of  the  proceeds  of  the  land  and  of  the  buildings. 

John  C.  Barelli,  the  defendant,  is  appellee  in  this  court.  His  counsel, 
in  a  printed  brief,  urges  great  many  informalities  and  irregularities  in 
the  proceedings  of  the  sale  of  the  property:  such  as  want  of  internal 
revenue  stamps;  that  the  sheriff  had  no  authority  to  sell;  that  there  has 
been  no  adjudication  of  the  property  made  according  to  law,  the  sheriff 
having  no  writ;  that  the  property  did  not  bring  and  exceed  the  amount 
of  the  special  mortgages  and  privileges  existing  on  the  property,  etc 
Said  John  C.  Barrelli,  not  being  appellant,  cannot  seek  to  change  the 
judgment  rendered  below,  without  filing  an  answer  to  that  effect  No 
such  answer  has  been  filed  in  this  court.  The  written  argument  of 
counsel  is  not  such  an  answer  as  is  required.  Code  of  Practice,  Art  888. 
5  A.  140.  1  A.  340.  18  A.  641.  Where  a  party  does  not  appeal,  he 
tacitly  acquiesces  in  the  judgment,  but  should  his  antagonist  appeal,  he 
has  the  right,  by  an  answer  in  the  appellate  court,  to  pray  for  a  change 
or  amendment  of  the  judgment. 

We,  therefore,  are  not  at  liberty  to  pass  upon  the  alleged  illegal  pro- 
ceedings, and  change  the  judgment. 

As  between  the  interveners  and  third  opponents,  the  judgment  must 
be  amended. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court,  be  amended  as  follows: 

That  the  $4,000,  allowed  the  heirs  of  George  Morgan  for  materials  of 
the  old  buildings  be  rejected,  and  distributed  among  the  other  opponents 
with  the  proceeds  of  the  new  buildings,  leaving  a  balance  of  $59,530  48 
for  said  heirs,  oiit  of  which  must  be  deducted  their  proportion  of  expen- 
ses, taxes,  etc.,  as  above  stated.  It  is  further  ordered  and  decreed,  that 
the  said  judgment  as  amended  be  affirmed,  and  that  the  widow  and  heirs 
of  George  Morgan  pay  the  costs  of  appeal. 


Ok  Rehearing. 

Ilslby,  J.  The  application  for  a  rehearing  in  this  case  cannot  be 
entertained,  coming,  as  it  does,  from  an  appellee  seeking  to  open  tbe 
judgment  as  against  his  co-appellees. 

An  appellee  can  only  have  the  judgment  which  has  been  appealed 
from  reversed  in  his,  appellee's  favor,  as  against  the  appellant,  upon  an 
answer  to  the  appeal  filed  by  him  in  this  court,  under  Arts.  888  and  890 
of  the  Code  of  Practice. 

He  is  not  entitled  to  have  the  judgment  amended  or  reversed  in  this 
form  of  proceeding  against  his  co-appellee*.  If  one  of  several  appellees 
seeks  to  have  the  judgment  amended  in  his  favor  against  his  co»appel- 


NEW  ORLEANS,  JUNE,  186S.  455 

Jamison  et  ai-  t.  Barelll. 

lees,  as  well  as  against  the  appellant,  this  cannot  be  done  by  way  of 
answer  to  the  appeal.  In  such  case,  the  party  dissatisfied  with  the  judg- 
ment must,  as  against  an  appellee,  become  himself  an  appellant.  Field 
t.  His  Creditors,  11  A.  545.  Lallan de  v.  McRae,  16  A.  193.  Succession 
of  Juan  y  de  Egana,  18  A.  265,  and  authorities  therein  cited. 

Behearing  refused. 


Kb.  1027. — William    Qoldinq  v.  Steamer  America  and  Owners,  A. 

RlEMONKNG,  D.    NEGBOTTO  AND  J.  YlOSOA,  Jr. 

Where  it  Is  shown  by  affidavit,  and  the  statement  of  the  witness  under  oath,  that  he  is  employed  in 

the  United  SUtes  nary,  his  testimony,  taken  by  oommiesion,  will  hot  be  rejeoted  on  the  ground 

that  ho  was  within  the  jurisdiction  of  the  court  at  the  time. 
Evidence  not  inadmissible  on  legal  grounds  will  be  received,  the  jury  being  the  judges  of  its  effeot. 
The  rerdiot  of  the  jury,  whore  none  but  questions  of  fact  are  involved,  is  entitled  to  weight 
When  the  appellate  court  amends  the  judgment  of  the  lower  court,  by  rcdnoing  the  amount  for 

which  judgment  has  been  given,  it  will,  in  its  discretion,  render  judgment  of  nonsuit  for  the 

amount  of  redaction. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thtard,  J- 
W.  EL  Hunt,  for  plaintiff  and  appellee.     O.  L.  Bright,  for  defen- 
dants and  appellants. 

IiABAxnrs,  J.  This  suit  is  brought  to  recover  of  the  defendants,  in  solido, 
the  sum  of  912,000,  for  engines,  machinery,  etc.,  furnished  to  steamer 
America  by  the  plaintiff,  under  the  following  contract: 

"New  Orleans,  January  18,  1865. 

"  I  do  agree  to  build  and  erect  machinery  of  the  following  dimensions 
and  descriptions  for  the  vessels. 

'•For  each  vessel,  one  tubular  boiler  forty -eight  inch  shell  and  four- 
teen feet  long;  two  engines  ten-inch  cylinder  three-feet  Btroke,  with  all 
the  appurtenances  pertaining  thereto,  complete;  all  of  which  to  be  of  the 
first-class,  both  as  to  material  and  workmanship.  I  do  also  agree  to  fur- 
nish all  the  iron-work  in  connection  with  the  machinery,  and  direct  the 
construction  of  the  wood-work  for  the  same;  the  diameter  of  the  wheels 
to  be  sixteen  feet,  breadth  of  the  buckets  four  feet;  all  of  Which  I  do 
agree  to  do,  and  test  under  steam,  for  and  in  consideration  of  the  sum  of 
$18,000,  83.000  to  be  paid  on  the  15th  February,  1865;  $6,000  on  the  15th 
March,  1865;  and  $3,000  when  the  first  vessel  is  completed,  and  the 
remainder  when  the  second  vessel  is  completed.  I  also  agree  to  complete 
one  set  of  machinery  in  the  space  of  two  months,  and  the  other  in  three 
months. 

"  918,000  for  the  two  boats.  (Signed) 

Wm.  Gou>ing.  D.  Negbotto. 

A-  Beimoneng.  J.  Viosca,  Jb.  " 

The  plaintiff  had  the  steamer  America  sequestered,  on  the  ground  .of 
his  privilege. 

The  defendants  moved  to  dissolve  the  sequestration,  on  the  ground 
that  the  sureties  on  the  bond  were  insufficient,  and  not  such  as  the  law 
requires. 
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Th*  two~  sureties,  being  called  as  witnesses,  testified  that  after  the  pay- 
ment  of  their  debts,  they  were  worth  the  amount  of  the  bond,  $19,009; 
bat  the  defendants  objected  to  the  testimony,  on  the  ground  that  the 
Court  was  the  judge  of  their  solvency,  and  not  the  witnesses.  The  Court 
did  not  err  in  admitting  the  evidence.  Defendants'  counsel  asked  one 
of  said  sureties,  what  was  the  amount  of  capital  he  put  in  the  firm,  tnd 
what  was  the  capital  of  the  firm;  the  Court  properly  rejected  the  evidence 
'  as  irrelevant.    The  motion  was  overruled. 

The  defendants  excepted  to  the  petition,  on  the  ground  that  the  alle- 
gations were  too  vague  and  general,  and  showed  no  cause  of  action. 

This  exception  was  met  and  answered  by  the  plaintiff,  who  filed,  with 
•  leave  of  the  court,  a  isupplementat  petition,  to  which  he  annexed  the  bill 
.for  the  steam-engines  and  machinery  furnished,  and  the  contract  as  t 
part  of  said  petition. 

The  answer  of  the  defendants  pleads  the  general  issue;  specially  denies 
that  plaintiff  put  in  the  vessel  a  propeller  machinery  of  the  description 
and  dimensions  stated  in  the  contract.  It  avers  that  the  machinery  wis 
defective  and  insufficient 

The  defendants  reconvene,  in  alleging  that  through  the  defectiveness  of 
said  machinery  they  have  suffered  the  loss  of  said  vessel,  which  is  worth 
,$10,000,  and  that  they  have  paid  plaintiff  $3,000,  and  they  also  allege 
other  damages  to  the  amount  of  #15,600. 

They  pray  in  reconvention  for  a  judgment  for  $28,600,  and  that  plain- 
tiff's  demand  be  dismissed. 

On  trial,  plaintiff  offered  in  evidence  the  testimony  of  W.  H.  Shock, 
taken  under  commission;  the  defendants  objected,  on  the  ground  that 
there  was  no  proof  showing  that  the  said  witness  was  not  in  the  juris- 
diction of  the  court,  and  could  not  have  been  made  to  appear  before  the 
jury.  The  Court  overruled  the  objection,  because  of  the  affidavit  to 
obtain  the  commission  and  the  statement  of  the  witness,  that  he  is 
employed  in  the  United  States  navy.     The  Court  did  not  err. 

Defendants  also  objected  to  witnesses  offered  by  plaintiff,  to  prove  that 
„•>  twelve-inch  cylinder  is  better  than  a  ten-inch  cylinder,  on  the  ground 
that  no  allegation  in  the  petition  authorized  the  proof,  and  the  proof  is 
contradictory  to  the  allegations  of  the  petition.  The  Court  properly 
overruled  the  objection.  The  proof  was  admissible,  and  the  objection 
weqt.to  its  effect,  of  which  the  jury  were  the  proper  judges,  under  the 
contract  and  pleadings. 

The  defendants  also  objected  to  the  testimony  of  Taylor,  to  show  tbst 
plaintiff  had  begun  and  partially  completed  another  engine,  besides  the 
one  alleged  to  have  been  furnished  to  steamer  America,  on  the  ground 
that  the  allegations  in  the  petition  did  not  authorize  the  proof.  The 
Court  properly  admitted  the  evidence.  The  contract  is  annexed  to,  and 
makes  a  part  of,  the  supplemental  petition,  which  authorized  the  proof. 

After  the  introduction  of  the  evidence,  the  case  was  submitted  to  s 
jury,  whoiound  the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff  a  verdict  for  ($12,000)  twelve 
thousand  dollars,  with  interest  from  judicial  demand,  and  costs,  ana 
against  defendants." 
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Amotion  for  anew  trial  being  overruled,  the  Court  gave  judgment 
sooorctingly,  and  in  solido  against  defendants. 

We  now  come  to  the  merits, 

A  mass  of  evidence  was  introduced  on  the  part  of  plaintiff,  to  show 
that  he  had  complied  with  his  contract  in  furnishing  an  engine,  etc,,  to 
the  steamer  America;  and  on  the  part  of  the  defendants  to  show  the 
contrary,  and  that  the  work  and  materials  were  defective,  etc.  -  Thar* 
are  here  none  but  matters  of  facts.  The  testimony  is  very  conflicting 
and  contradictory,  and  in  such  a  case  as  that  the  verdict  of  the  jary, 
concurred  in  by  the  Judge,  must  have  weight    Hen.  1  vol,  p.  92,  (6.)  . 

So  we  are  satisfied,  under  the  verdict  of  the  jury,  that  plaintiff  has 
complied  with  his  contract,  so  far  as  the  steamer  America  is  concerned, 
and  that  defendants  have  failed  in  their  defence  to  prove  the  contrary, 
or  that  the  work  and  materials  were  defective*. 

.  But  this  suit  is  brought  against  the  steamer  America,  upon  the  follow- 
ing frill: 

"  New  Orleans,  May  5,  1865. J 

Steamer  America  and  owners,  debtors  to  Wm.  Golding  for  machinery 
complete  as  per  contract,  $12,000." 

In  the  contract  upon  which  this  account  is  founded,  plaintiff  bound 
himself  to  furnish  and  erect  for  defendants: 

For  each  vessel,  one  tubular  boiler  48  inch  shell  and  14  feet  long;  2 
engines,  10-inch  cylinder,  3-feet  stroke,  with  all  the  appurtenances  per- 
taining thereto  complete  *  *  *  to  furnish  all  the  iron- work  in  con- 
nection with  the  machinery  *  *  *  the  diameter  of  the  wheels  to  be 
16  feet;  breadth  of  buckets  4  feet  *  *  *  for  and  in  consideration  of 
$18,000. 

The  engine  and  machinery,  boiler,  cylinder,  buckets,  wheels,  etc.,  were 
to  be  similar  in  every  respect,  size  and  proportions,  and  workmanship 
for  each  vessel.  Therefore,  the  price  for  each  vessel  should  be  equal. 
The  suit  is  brought,  under  this  contract,  against  the  steamer  America; 
there  is  no  allegations  or  proof  that  this  vessel  should  be  charged  with 
$12,000  instead  of  $9,000,  under  the  contract,  which  is  one-half.         c 

*We  are  of  opinion  that  the  verdict  of  the  jury  should  have  been  for 
f9O0O. 

The  defendants  complain  that  the  jury  did  not  pass  upon  their  recon- 
ventions! demand.  We  believe  otherwise.  This  suit  is  brought  for  the 
price  of  engine,  machinery,  etc.  The  defendants  plead  that  plaintiff  did 
not  comply  with  his  contract,  that  the  engine,  machinery,  etc.,  were  de- 
fective, and  that  in  consequence  they  have  suffered  damages,  for  which 
they  pray  judgment.  The  jury,  in  giving  verdict  for  plaintiff  in  fufl, 
'virtually  and  necessarily  negative  and  reject  defendants'  demand  m 
damages;  for  if  plaintiff  has  performed  his  part  of  the  contract  he  is  not 
in  default,  and  owes  no  damages  to  the  defendants;  the  consequence  is 
irresistible.    6  A.  222. 

The  defendants  also  complain  that  this  was  a  joint  contract^  and'that 
they  are  not  bound  in  solido  as  decreed.  This  is  legally  Correct.  They 
were  not  commercial  partners  at  the  time,  and  this  contract  did  not 
make  them  so.    Besides,  the  defendants  are  not  sued  as  commercial 

partners. 

58 
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It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 

Appealed  from  be  reduced  to  nine  thousand  dollars,  which  the  defendant! 

are  decreed  to  pay  jointly  instead  of  in  $olido\  and  that  as  amended  the 

.  said  judgment  be  affirmed,  and  the  plaintiff  and  appellee  to  pay  costs  of 

appeal 

Ox  Rrheabihq. 
'  Labautb,  J.  W*hav*  re-examined  thia  case,  and  we,  are  satisfied  that 
our  former  decision  is  correct,  except  in  one  respect,  a*  regards  the 
three  thousand  dolkw,  being  the  difference,  between  the  $)U}.000  claimed 
in  the  petition  and  the  90,OOO»«lfowed  by  our  derision^  We  think  that, 
in  disallowing  the  93,000,  we  should  have  given  a  judgment  of  nonsuit, 
and  reserved  plaintiff's  right  to-  the  balance. 

It  is  therefore  ordered.  an4  decreed,  that  our  former  decision  be  so 
amended  as  to  give  a  judgment  of  nonsuit  against  plaintiff  for  the  bal- 
ance of  his  claim  above  nine  thousand  dollars,  and  that  as  amended,  our 
former  decision  be  affirmed. 

No.  1026. — WiUiUM  Go*DDfo  v.  Steambb  C.  Castbo  and  Owners. 

A  juror,  who  bw  boon  excused  from  serrinc  la  the  panel  for  which  ho  hat  boon  dnwa,  oanaot  to 

summoned  by  the  sheriff  to  serve  MS  tafesmsa  juortnthesamepeAelfrom  whiefeheha*  bess 

dieoharged. 
Failure  of  the  sheriff  to  summon  witnesses,  is  not  good  ground  for  a  eontfnuanoe,  where  il  is  shews 

that  the  party  failed  to  fire  the  proper  directions. 
In  question*  of  fact,  where  the  evidence  is  contradictory,  the  verdict  of  the  jury  is  entitled  to  weight 

and  will  not  be  disturbed  unless  it  is  manifestly  erroneous. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Tktord,  J. 
W.  H.  Hunt,  for  plaintiff  and  appellee.  G.  L.  Bright,  for  defen* 
.dants  and  appellants. 

Labauvb,  J.  The  plaintiff  olaims  from  the  defendants  the  sum  of 
$2,095  13,  with  interest,  for  a  balance  of  an  account  for  a  propeller 
engine  and  machinery,  and  iron  work,  furnished  bj  him  to  the  steamer 
.C.  Castro,  and  on  filing  the  suit,  he  obtained  a  sequestration  of  arid 
steamer,  founded  on  his  privilege. 

The  petition  alleges  the  indebtedness  to  bd  for  the  engine,  machinery, 
♦to,,  furnished  by  petitioner  to  the  steamer  C.  Castro,  now  lying  in  the 
<pojrt4>f  New  .Orleans,  in  accordance  with  the  terms  and  specification! 
made  between  petitioner  and  the  said  Negrotto,  for  himself  as  well  at 
others,  the  owners  of  said  vessel,  as  per  bill  amended  and  filed  herewith. 

The  defendants  excepted  to  the  petition,  on  the  ground  that: 

1.  "  The  allegations  in  the  petition  are  too  vague  and  general,  and 
■how  no  cause  of  action  against  the  defendants.  They  pray  that  the 
i  plaintiff's  suit  be  dismissed." 

This  exception  was  met  and  answered  by  a  supplemental  petition,  to 
which  were  annexed,  as  a  part  thereof,  the  detailed  bill  and  the  contract 
sued  upon.  This  petition,  being  allowed  by  the  Court  without  objection 
thereto  by  the  defendants,  cured  the  defeots  complained  of  in  the  excep- 
tion. 
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The  defendants  moved  to  dissolve  the  sequestration,  on  the  ground 
that  the  sureties  on  the  bond,  were  insufficient,  and  not  such  as  the  law 
requires. 

The  sufficiency  of  the  sureties  was  proven,  and'  the  motion  overrtA eft. 

The  defendants  pleaded  the  general  issue,  and  denied  specially  tfrilt 
the  plaintiff  put  in  the  vessel  propeller-machinery  according  to  the  Con- 
tract, and  they  also  denied  that  the  machinery  gave  the  vessel  a  speeAl  of 
nine  miles  per  hour.  They  also  averred  that  the  machinery  was  insuffi- 
cient and  defective,  and  of  a  very  inferior  class:  that  iron  was  used  when 
copper  should  have  been  used;  that  the  heater  was  defective,  and  no 
steam-pump  was  attach ed^to  the  machinery,  eta,  etc. 

They  reconvened,  Declaiming  of  the  plaintiff  the  sum  oi  $8*047  50, 
as  damages,  suffered  by  them  in  cbnseqtiettce  of  the  defectiveness  of  the 
engine,  machinery,  etc: 

The  contract  upon  which  this  etrit  is  brought,  is  as  follows;, 

""New  Orleans,  September  5,  1801 
"Mb.  D.  NEORorro-HSfc': 

"I  agree  to  put  into  your  vessel  propeller  machinery,  of  the  following 
dimensions: 

"  One  tubular  boiler  i%  feet  in  diameter,  73  three-inch  tubes,  10  feet 
long;  grate-bar,  surface  ±%  feet  square,  1  18-inch  cylinder,  16  inch 
stroke,  propeller,  six  feet  in  diameter.  I  also  agree  to  make  the  wrought 
iron  shoe,  sternpost  and  rudder;  all  of  which  t  will  guarantee  a'first-class 
job,  and  a  speed  of  nine  miles  in  one  hour.  All  works  in  connection 
with  the  machinery  to  be  fiuished;  all  for  and  in  consideration  of  the 
sum  of  nine  thousand  dollars. " 

(Signed)  "Wm.  GoLDrNG." 

••  This  certifies  the  above  agreements  meet  with  my  approval"  r 

(Signed)  "  D.  NEaftofTb." 

The  bill  sued  upon  commences  with: 

One  propeller  steam  engine,  as  per  contract $9,00p  00 

Here  follows  a  series  of  articles  of  different  prices,  amounting 

together  to 407  13 

$9,407  13 
Credit  by  cash  and  wood  bill... 7,312  00 

S2,(fo5  13 

The  case  was  submitted  to  a  jury. 

On  trial  of  the  suit  below,  the  sheriff  called  as  juror  Henry  Castande, 
who  had  been  discharged  by  the  Court  on  the  ground  that  he  was  the 
secretary  of  an  insurance  company.  Defendant's  counsel  claimed  the 
right  to  have  said  juror  present,  and  to  serve  as  such;  the  Court  refused 
this  right  Vfe  think  the  Court  did  not  err.  The  juror  had  been 
excused,  right  or  wrong;  it  was  not  a  question  to  be  re-examined  collat- 
erally among  litigants;  such  matters  are  left  to  the  sound  discretion  of  the 
Court  * 

The  defendants  moved  for  a  continuance'  on  account  of  the  absence  of 
witness  Willis,  for  whom  a  subpeena  had  been  taken,  but  not  served  for 
want  of  proper  directions  by  defendants.  The  Court  property  velased 
the  application. 
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After  the  introduction  of  the  evidence  and  hearing,  the  jury  brought 
the  following  verdict: 

,  "  We,  the  jury,  find  a  verdict  in  favor  of  plaintiff  for  two  thousand 
and  ninety-five  dollars  and  thirteen  cents,  (92,095  13)  with  interest,  si 
prayed  for,  and  against  defendants." 

A  motion  for  a  new  tiial  having  been  overruled,  the  Court,  being  sat- 
isfied with  said  verdict,  gave  judgment  accordingly,  and  in  solido,  and 
the  defendants  took  this  appeal. 

On  4he  merits  of  the  case,  there  are  none  bat  questions  of  facts.  The 
testimony  is  very  contradictory  and  conflicting.  In  such  k  case  as  that 
the  verdict  of  the  jury  must  have  weight.    Hen.  1  vol.  p.  V2,  (6.) 

So  we  are  satitified,  under  the  verdict,  that  plaintiff  hot.  complied  with 
his*  contract,  and  that  defendants  have  failed  in  their  defence  to  prove 
the  contrary,  and  that  the  work  and  materials  were  defective. 

But  we  are  of  opinion  that  the  verdict  is  wrong  in  allowing  $9,407  13* 
wbea  the  suit  is  brought  upon  a  contract  for  $9,000,  and  there  are  no 
allegations  in  the  petition  nor  proof  in  the  record,  showing  that  plaintiff 
is  entitled  to  more — the  allowing  of  8107  13,  beyond  that,  for  divert 
items  furnished,  is  unauthorized  by  the  petition  and  evidence.  The 
judgment  must  be  reduced  to  $1,688. 

The  defendants  complain  that  the  jury  did  not  pass  upon  their  reoon- 
▼enjdonal  demand;  and  further,  that  they  are  not  bound  in  solido. 

The  nature  of  this  suit,  the  character  of  the  defence  in  reconvention 
and  the  verdict  of  the  jury,  in  this  case,  are  similar  as  in  the  case  jnst 
dtecided,  of  William  Gotding  v.  A.  Riemoneng,  D.  NegroUo  and  J.  Viosm, 
Jr.,  and  owners  of  steamer  America,  No.  1027.  Wherein  we  decided 
tW  the  reconventions!  demand  of  defendants  had  been  virtually  rejected 
by  the  verdict,  and  that  the  defendants  are  not  bound  in  solido,  but 
jointly. 

.  It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  reduced  to  sixteen  hundred  and  eighty-eight  dollars, 
which  the  said  defendants  are  decreed  to  pay  jointly,  instead  of  in  solido; 
and  that  as  emended  the  said  judgment,  be  affirmed,  the  plaintiff  and 
Appellee  to  pay  costs  of  appeal. 

Petition  for  rehearing,  by  both  parties. — There  is  error  in  the  judgment 
of  the  Court 

The  exception  that  the  petition  is  vague  and  uncertain,  should  have 
been  maintained. 

The  original  petition  is  insufficient,  for  the  reasons  set  forth  in  the 
original  brief.  -  The  Court  must  have  thought  so,  for  it  says:  "Tbii 
exception  was  met,  and  answered  by  a  supplemental  petition,  to  which 
were  annexed  as  a  part  thereof,  the  detailed  bill  and  the  contract  sued 
npon.  This  petition,  being  allowed  by  the  Court  without  objection  there- 
to, by  the  defendants,  cured  the  defects  complained  of  in  the  exception." 

We  respectfully  say,  it  did  not  cure  the  defects,  for  it  docs  not  appear  to 
have  been  filed  in  the  presence  of  the  defendants.  It  was  only  served  on 
one  of  the  defendants,  D.  Negrotto  (R.p.  40)  on  the  2d  June,  six  days  a  ter 
the  exception  was  overruled,  (p.  34)  and  three  days  after  the  answer  was 
filed  to  the  original  petition  ;  no  default  was  taken  against  Negrotto  on 
the  supplemental  petition.  The  other  defendants  remained  unaffected  by 
the  supplemental  petition.  The  exception  was.  tried  on  the  original  peti- 
tion* The  exception  was  dismissed,  after  hearing  argument  of  cji.nsel, 
not  because  of  the  filing  of  the  supplemental  petition.    R  p.  34. 
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In  Fteetiand  ▼.  7ww/m*%  2  N.  S.  261,  the  Court  said:  "finppGsing.  Ahis 
amended  petition,  by  being  improperly  rejected,  could  be  viewed  in  the 
same  light  }»re  as  if  it  had  been  submitted  to  the  jury,  there  was  no 
issue  joined  on  it;  for  the  answer  to  the  original  petition  certainly  did 
not  apply  to  the  subsequent  amendment.  The  putting  the  case  to'tfoe 
jury  before  an  answer  was  filed,  or  a  oante&tatio  litis  formed  in  *  another 
way,  waa  illegal;  there  was  nothing  lor  them  to  try."  If  the  de{eno)ant 
neglected  to  plead,  he  should,  as  in  a  case  quite  similar  in  the  late  Supe- 
rior Court,  be  quickened  by  taking  a  judgment  by  default.  Austin  v. 
Morgan,  1  Mart.  205.  ■         '  ■  •  •  •■« 

If  the  original  petition  was  insufficient,  the  sujaplBmental  should  have 
been  served.  In  addition  to  the  case  just  cited,  wo  refer  the  Court  to 
levy  v.  Weber*  8  A.  440.  The  Court  said:  "  But  as  it  does  not  appear 
that  that  amendment,  though  material  as  it  altered  the  plaintiffs' demand, 
was  ever  served  on  the  defendants  or  put  at  issue,  it  is  clear  that  it  ean- 
not  be  considered  ae  constituting  any  part  of  the  pleadings1  in  this 
action."  , 

If  the  original  petition,  was  insufficient,  and  the  supplemental  petition 
cured  the  defect,  the  latter  should  have  been  served.     7  N.  S.  646. 

In  14  A.  574,  the  Court  said!  ''The  new  demand  contained  in  the 
supplemental  petition,  was  never  put  at  issue;  either  tacitly  by  a  default 
or  expressly  by  the  answer  of  the  defendants.  The  amendment  was 
material,  and  should  have  been  served  on  the  defendants,  and  regularly 
put  at  issue,  and  as  it  was  not  done,  the  plaintiff  is  presumed  to  have 
waived  or  abandoned  it " 

A  sequestration  issued  OB  the  original  petition:  The  amendment 
should  not  have  been  allowed  without  an  affidavit  of  the.  truth  of  the 
allegations  of  the  petition.  Such  is  the  rule  in  injunction  cases,  and  we 
see  no  reason  why  it  should  not  be  in  cases  of  sequestration.  Maillot  v. 
Hartin,  15  A.  40. 

But  admitting,  for  the  sake  of  argument,  that  the  supplemen/tal  por- 
tion was  property  allowed,  properly  served,  and  properly  put  at  issue, 
we  insist  that  it  discloses  no  cause  of  action,  and  ask  the  Court  to  exam- 
ine it,  and  not  to  decide  the  point  by  simply  stating  "  the  supplemental 
petition  cured  the  defect"  It  recites  nothing,  but  "that  he  herewith 
files  the  bill  for  the  engine  and  machinery,  furnished  by  him  for  the 
steamer  C.  Castro,  which  has  been  seined  in  this  suit,  as  weU  as  the  con- 
tract according  to  the  terms  and  specifications  of  which  said  bill  is  made 
out;  and  that  petitioner  annexes  said  bill  and  contract  hereto,  and  makes 
them  part  of  this  petition. 

It  does  not  allege  that  the  contract  was  made  between  the  plahrtiff  and 
defendants.  It  cannot  be  inferred,  for  the  contract  itself  shows  it  waa 
made  with  D.  Negrotto  only,  (p.  40.)  It  nowhere  appears  why  the  plain- 
tiff has  any  claim  against  the  other  defendants.  There  is  no  allegation, 
that  the  plaintiff  has  fulfi.led  the  contract  To  hold  that  the  petition  is 
insufficient,  is  necessarily  to  hold  that  a  suit  may  be  maintained  in.  the 
District  and  Supreme  Courts,  as  it  may  be  maintained  before  a  justice  df 
the  peace,  simply  upon  a  bill. 

The  Court  no  doubt  considered  the  complicated  nature  of  this  suit, 
the  time  and  trouble  consequent  to  a  new  trial,  and  probably  desired  to 
avoid  dismissing  this  suit  for  bad  pleading  on  the  part  of  the  plaintiff. 
Is  the  Court  ready  to  say  it  will  relieve  defendants'  counsel,  hereinafter, 
from  any  such  imperfect  pleadings,  were  it  possible  for  him1  to  frame 
such  pleadings.  Is  such  a  consideration  legal,  proper  and  wise.  Is  it 
not  better  to  impress  the  certainty  of  law,  rather  than  improperly  relieve 
an  individual  case  of  negligence. 

Vague  and  general  allegations  cannot  support  a  petition.  The  cause 
of  action,  the  object  of  demand,  and  the  nature  of  the  title  must  be 
stated  with  Buch  certainty  as  to  apprise  defendant  of  every  circumstance 
necessary  to  put  him  on  a  just  defense,  and  to  bar  a  subsequent  investi- 
gation of  matters  once  decided.  If  the  substance  of  plaintiff  4  case  be 
plainly  aet  forth,  mere  technicalities  cannot  affect  it;  but  he  moat  be  held 
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to  bis  material  and  substantive  allegations,  from  the  obscurity  or  dupli- 
city of  which  he  can  take  no  advantage  to  the  prejudice  of  defendant, 
who  will  be  protected  when  surprised.     See  2  Hen.  p.  1144,  No.  1. 

We  respectfully  submit  that  the  suit  should  be  dismissed. 
.    TJhe  Court  omitted  to  consider  the  motion,  made  to  set  aside  the 
sequestration.     The  point  is  presented  in  the  brief,  and,  if  considered, 
should  be  sustained  by  the  Court. 

J,  The  Court  erred  in  refusing  to  set  aside  the  writ  of  sequestration. 

The  motion  to  set  it  aside  is  made  on  the  ground  that  the  sureties  on 
the  bond  are  insufficient,  and  not  such  as  the  law  requires.  The  bond  is 
signed  by.  Drummond,  Doig  &  Co.  as  sureties.  The  plaintiff  did  not 
oner  any  of  the  bondsmen  to  establish  their  sufficiency.  He  offered  the 
depositions  of  Doig  and  Drummond,  taken  in  the  suit  of  W.  Goktingy. 
Steamer  America,  No.  15,360  of  the  docket  of  the  Fourth  District  Court. 
If  we  succeed  in  showing  that  these  depositions  were  inadmissible,  the 
rale  stands  without  any  evidence  to  establish  the  sufficiency  of  the  snre- 

e  aud  therefore  the  sequestration  should  be  set  aside.  First  bill  of 
exception,  R.  p.  31. 

Counsel  for  defendant,  in  rule,  offered  in  evidence  the  testimony  of 
Doig  and  Drummond,  taken  in  the  case  of  Win,  Golding  v.  Sterner 
America  and  Owners,  No.  15,360  of  the  docket  of  the  Court,  and  objection 
was  made  thereto  on  the  ground  that  the  testimony  having  been  given  in 
another  suit  should  not  be  read  in  this  suit,  and  the  witnesses  must  again 
testify,  and  be  subjected  to  another  dross-examination.  The  objection 
should  have  been  maintained. 

The  owners  of  the  steamer  Castro  are  not  the  same  as  the  owners  of 
■  the  steamer  America.  By  reference  to  the  petitions  of  the  plaintiff  the 
Court  will  find  that  A.  Riemoneng  and  D.  Negrotto  are  the  owners  of  the 
.  Castro,  and  A.  Riemoneng,  D.  Negrotto  and  J.  Viosva,  Jr. ,  are  the  own- 
ers of  the  America.  By  the  ruling  of  the  Court,  evidence  is  introduced 
Against  J.  Viosca,  Jr.,  taken  in  a  suit  in  which  he  was  not  a  party,  and 
without  allowing  him  the  right  of  cross-examination. 

The  causes  of  action  have  no  similarity,  one  with  the  other.  One  ii 
for  building- machinery  for  the  steamer  Castro,  the  other  is  for  n  ao  linerj 
for  the  America.  The  sureties  upon  the  bond,  given  in  the  cabe  of  the 
steamer  America,  may  be  sufficient  for  that  bond,  but  it  does  not  follow 
that  they  are  also  sufficient  for  the  bond  given  in  the  case  of  the  Castro, 
far  it  is  an  additional  liability.  Again,  the  sureties  may  have  been  suffi- 
cient when  they  testified  in  the  case  of  the  America,  bat  it  does  not 
■follow  necessarily  that  their  sufficiency  continued  after  the  time  their 
testimony  was  given. 

Admitting  the  parties  and  the  cause  of  action  were  the  same,  neverthe- 
less the  evidence  is  not  admissible  unless  the  witness  be  dead  or  absent, 
or  for  other  cause  cannot  be  produced. 

Phillips  on  Ev.  vol.  2,  ch.  1,  }  7,  p.  83,  3d  ed.  says:  "It  is  a  general 
rule,  that  evidence  which  a  witness  has  given  on  a  trial  between  parties, 
is  admissible  upon  the  subject-matter  between  the  same  parties  on  a  sub- 
sequent trial,  if  the  witness  has  died  in  the  interim,  or  if  he  has  gone 
abroad,  and  is  not  returned."  At  page  90:  "Although  the  parties  are 
the  same,  yet  if  the  some  matters  were  not  at  issue  in  the  former  cause, 
the  depositions  are  not  evidence. "  See  also  4  N.  S.  449.  7  N.  S.  967, 
283.     1  La.  320.     15  La.  43.     1  A.  391.    5  La.  364. 

Admitting  that  the  evidence  was  properly  received,  the  sufficiency  of 
the  sureties  is  not  shown.  Drummond,  Doig  &  Co.  are  sureties,  pp.  9, 
10.  The  firm  was  composed  of  Drummond,  Doig  &  McKenzie,  p.  26. 
The  bond  was  signed  by  Doig.  A  partner  is  not  authorized  to  sign  the 
name  of  a  £rm  on  judicial  bonds.  Denton  v.  Com'1.  and  R.  R.  Bank  of 
Vioksburg,  13  La,  488.  Thatcher  v.  Goff,  13  La.  862.  Leckie  v.  Seott, 
.  10  L-  416. 

It  is  true,  Drummond  says  Doig  signed  the  bond  in  his  presence;  but 
it-does  not  appear  that  McKenzie  has  any  knowledge  of  the  use  made  of 
the  partnership  name.    Therefore,  neither  the  partnership  nor  McKensw 
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is  bound.  Are  Drummond  an  J  Doig  sufficient?  There  is  no  evidence 
of  their  sufficiency.  They  testily  only  as  to  the  sufficiency  of  the  firm. 
Tbe  Arm  is  not  bound. 

The  counsel  for  the  plaintiff  endeavored  to  avoid  this  point,  by  stating 
that  the  rules  to  set  aside  the  writ  in  this  cause  and  in  that  of  the  steamer 
America,  were  tried  together.  This  is  an  error  on  his  part.  The  rule  m 
the  case  of  the  America  was  first  tried,  and  the  evidence  offered  in  that 
case  only.     The  bond  was  for  $19,000.     Case  of  America,  p.  42. 

The  evidence  of  the  witness  refers  to  that  bond,  p.  43.  A  judgment 
dismissing  that  rule  was  rendered,  referring  to  no  other  cause  or  bond, 
page  60. 

When  the  rale  in  the  case  of  the  Castro  came  up,  he  offered,  see  note 
of  evidence,  page  23,  "  the  evidence  in  the  case  of  W.  Golding  v.  Steamer 
America*  taken  on  rule." 

The  Court  received  the  evidence,  not  on  the  ground  that  the  rules  were 
tried  together,  for  it  was  not  so,  bnt  because  the  parties  in  the  two  oases 
are  the  same,  and  the  securities  on  the  two  bonds  are  also  the  same." 
page  32. 

It  is  moreover  true,  that  far  from  being  tried  together,  the  Court,  on 
the  objection  of  plaintiff,  refused  to  consolidate  the  two  cases. 
The  sequestration  should  be  set  aside. 

The  third  bill  of  exception  should  have  been  maintained.  Third  biU 
of  exceptions,  R  p.  64. 

The  Court  erred,  in  refusing  a  continuance,  on  account  of  the  absence 
of  'witness  Willis,  K.  p.  165.  The  Court  refused,  on  the  ground  that  the 
directions  to  the  sheriff  for  the  witness,  Willis,  were  not  sufficient;  the 
directions  were  "  for  Willis  inquire  at  No.  27  Congress  street."  Capt. 
Arnet,  the  master  of  the  Castro,  says,  p.  165,  he  resides  at  No.  27  Con- 
gress street,  and  that  the  absent  witness,  Willis,  resides  two  or  three 
doors  from  him,  viz:  at  No.  23  Congress  street,  and  that  he.  Arnet,  does 
not  know  whether  any  inquiry  was  made  at  his  house  for  Willis."  The 
directions  were  sufficiently  explicit.  The  witness,  Willis,  living  at  No. 
23,  lived  within  one  house  of  Capt.  Arnet,  No.  25  only  intervening.  To 
decide  whether  the  directions  were  sufficient,  propound  one  question, 
vis:  Would  the  sheriff  have  found  the  witness,  bad  he  followed  the  direc- 
tions? We  think  he  would,  for  Arnet  was  the  master  of  the  steamer,  and 
felt  an  interest  in  the  result  of  this  suit.  The  usual  directions  given  are 
between  two  streets;  in  the  present  case,  the  sheriff  was  directed  to  Capt. 
Arnet,  27  Congress,  and  to  inquire  there  for  Willis,  who  lived  next  door; 
as  usual,  he  exhibited  a  reckless  indifference  to  his  duties. 

For  these  reasons,  we  respectfully  submit  that  the  judgment  of  this 
Court  should  be,  dismissing  the  suit  for  insufficiency  of  the  petition; 
setting  aside  the  writ  of  sequestration,  or  remanding  the  canse  for  the 
testimony  of  Willis.  The  Court,  in  its  opinion,  says:  "The  testimbny 
is  very  contradictory  and  conflicting;  in  such  a  case  as  that,  the  verdict 
of  the  jury  must  have  some  weight,"  and  the  Court  cites  1  Hen.  p.  92. 

It  is  evident  that  the  Court  is  not  satisfied  with  the  correctness  of  the 
verdict.  That  the  verdict  is  not  correct  is  conclusive,  from  the  fact  that 
the  Court  has  reduced  it.  In  1  Hen.  p.  92,  No.  4,  it  is  said:  "But 
where, although  it  cannot  approve,  the  Court  is  not  prepared  wholly  to  dis- 
sent from  the  verdict,  which  is  irreconcilable  with  the  evidence,  because 
oonfased,  contradictory,  or  for  other  reasons,  and  justice  does  not  seem 
to  have  been  done  between  the  parties,  the  case  will  be  remanded  for  a 
new  trial." 
See  numerous  authorities  there  cited. 

We  are  not  insensible  to  the  unreasonable  weight  given  to  the  verdict 
of  a  jury,  even  by  those  who  are  conscious  of  the  uncertainty  of  a  jury's 
verdict.  The  trial  by  jury  is  respected  by  the  influence  of  prejudice  and 
long  custom,  but  not  by  experience  or  any  reasonable  conviction  6f  its 
goodness.  The  Court  cannot  say  the  verdict  in  this  cause  is  a  correct 
one;  the  cause  should  be  remanded. 
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^  On  Rehearing. 

-   Labauve,  J.    la  this  case,  a,  rehearing  haft  been  granted  on  the  appli- 
cations of  hqth  parties, 

On. re-examining  the  record,  the  pleadings  and  the  evidence,  we  bate 
satisfied  ourselves  that  we  erred  in  disallowing  the  sum  of  four  hundred 
and  sevien- dollars  and  thirteen  cents,  being  the  aggregate  piioeef  fxtn 
work  and  articles,  furnished  by.  plaintiff  to  the  defendants. 
,  Xbe  gtifenflantt  do  no*  dispute,  bat  on.  the  .contrary,  admit  the  sxtzt 
charges  -  in  their  brief. .   They  say : 

,      The  exira  Gorges  wad?  in  the  biU  are  incfudea)  in  the  contract  price. 

Besides,  two  witnesses  proved  the  items,  .and  that  they  were  extras,  and 
forn^Bxl  nO/paf  ts  of  the,  con  track 

Our  former  decision  must  be  changed,  by  striking  out  therefrom  the 
decretal  part 

. ,  It  is  therefore  ordered  and  decreed,  that  the  decree  of  our  former  deci- 
sion be  set  aside.  .  It  is  further  ordered  and  decreed,  that  the  judgment 
appealed  from  be  so  amended  as  to  strike  out  the  words  ' *  in  solido"  and 
that  the  word  "jointly  "  be  substituted  in  lieu  thereof;  and  it  is  further 
decreed  that  the  judgment  of  the  District  Court  and  our  former  decision 
be  affirmed  as  amended,  the  plaintiff  and  appellee  to  pay  the  costs  of 
Uusaj»neal.    ... 


No,  1219.—W,  H.  Bvshnew*  t>.  City  National  Bask  of  New  Oblkuis. 

"In  ft  suit  to  annul  ft  sale,on  the  ground  of  fraud  and  simulation,  or  drfrnd  ft  seizure  of  property  unoVr 
•  writ  of  Mi  /<"+»  «b(ott  bfts  been  enjoined*  evidence  or  thtf  eon  vetcatioiie  tod  admission  at  ftt 
parties  topUcftted  in.  tbe  tr«pd  or  singulation,  is  admfeMble  wbtn  offered  by  ibe  acucttftf 
.   oreditor. ' 
Sift  ftct  of  aafo  under  pritate  signature  has  no  date,  except  tbat  at  which  it  la  offend  in  evidence. 

APPEAL  from  ihe  Third  Distriot  Court  of  New  Orleans,  FeOowes,  h 
Shdden  &  Pardee,  for  plaintiff.    Kelly  &  Howe,  for  defendant. 

fi  eWtti£i,  J.  Plaintiff  has  in  this  action,  enjoined  a  writ  of  fieri  foe* 
issued  in  the  suit  of  the  City  National  Bank  of  New  Orleans  v.  Joe* 
Spker,  in  the  Third  Distriot  Court  of  New  Orleans,  on  the  ground  that 
he  is  the  sole  owner  and  possessor  of  the  property  seized,  having 
purohasedV  and-  paid '  for  the  Same  and  phtoed  it  on  n  plantation,  in  the 
parish  of  St.  Mary,  leased  by  him,  to  enable  him  to  cultivate  aud  take  off 
the  growing  crop. 

The  defence,  besides  the  general  denial,  is  that  if  any  sale  of  said  pro- 
perty or  any  part  thereof  was  ever  made  by  the  said  Spicer  to  plaintift 
Bdshnell;  it  is  fraudulent  and  simulated,  and  was  made  to  protect  the 
property  of  the  said  Spicer  from  the  pursuit  of  his  creditors. 

Judgment  was  rendered  dissolving  the  injunction,  with  damages,  and 
the  plaintiff  has  appealed. 

Our  attention  is  called  to  bills  of  exceplion  taken  by  plaintiff  to  the 
refusal  of  the  Judge  to  strike  out  certain  evidence,  and  to  the  admissioa 
of  other  testimony  to  prove  the  statements  and  admissions  of  Spider, 
plaintiff's    vendor,  on  the  grounds  that  they  were  made  out  of  the 
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presence  of  the  plaintiff.  The  Judge  did  not  err.  "Evidence  of  the  con- 
versations and  admissions  of  the  parties  implicated  in  a  fraud  or  simu- 
lation, may  be  offered  on  behalf  of  creditors  the  objection  going  to 
the  effect  or  weight  of  such  evidence,  when  the  declarations  are  not 
made  out  of  the  presence  of  the  other  party."  15  A.  177;  16  A.  88;  7  A. 
138;  6  A.  675,  710;  5  A.  L 

Objection  was  also  made  by  plaintiff  to  the  competency  of  Spicer,  4he 
vendor,  as  a  witness  for  defendants,  on  the  ground  of  interest. :    " 

We  thins:  the  objection  should  have  been  sustained.  Hib  interest  in 
making  the  property  in  question  liable  for  his  debts,  for  which  it  is  ad- 
mitted several  judgments  had  already  been  obtained,  -is  manifest,  and 
IB  a  disqualifying  interest  as  the  law  then  existed.     Qt.  Ev.  J  {  886  to  1392. 

The  competency  of  the  vendor  as  a  witness,  is  governed  by  a  different 
rale  from  that  of  the  proof  of  his  declarations. 

Without  the  testimony  of  this  witness,  plaintiff  has  railed  to  shtfw 
a  tide  to  the  property  as  against  the  defendants.  The  sets  under 
private  signature,  by  which  the  plaintiff  claims  to  have  acquired  title, 
being  unsupported  by  legal  proof  of  their  execution,  have  no  date  prior 
to   the  day  on  which  they  were  opposed  to  the  defendants  in  court 

They  may  have  been  executed  subsequent  to  the  seizuse,  to  serve  as 
evidence  of  plaintiff's  right  or  pretension,  and  it  was  incumbent  on  him 
to  prove  by  circumstances  de  hors,  the  acts  that  they  were  made  at  the 
time  they  purport  to  have  been  executed.  6  N.  S.  132,  832.  There  is 
proof  that  Spicer,  the  alleged  vendor,  was  the  owner  and  possessor,  and 
divestiture  thereof  prior  to  the  seizure  has  not  been  proved. 

The  presence  of  plaintiff  on  the  plantation  under  lease,  and  his  con- 
trol as  stated  by  the  overseer,  cannot,  under  the  circumstances,  establish 
ownership  in  him.  It  may  have  been  a  device  to  protect  the  property  of 
tile  debtor.  The  acts  under  private  signature,  introduced  by  plaintiff, 
having  date  as  to  defendants  on  the  day  when  offered  in  evidence  only, 
show  that  Spicer  was  the  owner  up  to  that  date.  The  burden  was  on 
plaintiff  to  make  out  his  title,  or  his  injunction  must  fail  , 

There  is  in  the  record  a  consent  that  the  excess  of  interest  allowed  in 
the  lower  court,  be  considered  as  remitted  by  the  defendants,  and  there 
la  a  prayer  to  amend. 

It  is  therefore,  ordered  that  the  judgment  appealed  from  be  amended, 
by  allowing  eight  instead  of  ten  per  cent,  interest  on  the  amount 
enjoined,  and  as  thus  amended  the  judgment  be  affirmed,  with  costs*  , 


On  Rxheabing. 

Tausxebbo,  J.  After  a  careful  reconsideration  of  this  esss*  we  find  no 
reason  for  altering  our  judgment*  which  will  therefore  remain  unois? 
tor  bed- 
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No.  1825.—  State  of  Louisiana,  ex  rel.,  W.  G.  Bakewsix,  executor  of 
A.  Gordon,  and  Ann  B.  Gokj>ox,  *idow  of  A  Gow>oy  aad  execu- 
trix, v.  The  Jcdgb  of  thb  Secokd  Djbxbict  Coubt  of  New  Obxeakb 

The  set  of  the  Legislature  of  1863,  page  190,  and  the  subsequent  act*  of  1885  and  18S,  nultiDf  tb* 
8eoond  District  Conrt  of  Kew  Orleans,  exclusively  a  probata;  court,  and  mjeiriag  all  •neoutMo* 
to  be  epenod  therein,  does  not  divert  the  other  District  Courts  of  Kew  Orleans  of  jurisdiction  >n 
■ucceseion  oaves  pending  therein  at  the  date  of  the  passage  of  the  law. 
■  In  snob  canes  the  jurisdiction  of  the  court,  «ben  the  easels  heading,  is  complete  and  esclosift  m.ti! 
theHsftl  tarniinetronottheoatfee. 

TJ7K1TOP  PROHIBITION. 

if    /.  'AiL  Rozier,  fur  petitioner. 

Howell,  J.  This  is  an  application  for  a  writ  of  prohibition  to  be  direc- 
ted to  the  Judge  of  the  Second  District  Court  of  New  Orleans,  forbidding 
him  to  proceed  further  in  the  matter  of  the  Succession  of  Alexander 
Gordon,  and  in  the  cause  of  John  D.  Cbamplin  et  ate.  t.  W.  G.  Bakewell 
and  A.  B.  Gordon,  Executors  of  said  Alexander  Gordon,  and  forbidding 
him  to  entertain  any  probate  or  other  jurfedicition  in  the  mortuary 
proceedings  of  said  estate,  and  especially  in  the  matter  of  the  dismissal 
of  tho  said  executors,  and  further,  ordering  him  to  transfer  the  record 
and  mortuary  proceedings  in  the  said  succession  to  the  Fifth  District 
Court  of  New  Orleans,  where  the  said  succession  was  first  opened,  and 
forbidding  the  said  Champlta  et  ale.  from  proceeding  in  the  said  Second 
District  Court  with  their  said  suit  or  any  Action  in  said  court  in  tho  said 
mortuary  proceedings  of  Alexander  Gordon: 

It  is  averred  that  said  succession  was  opened  in  the  Fifth  District 
in  1848,  where  it  has  been  tinder  administration,  until  in  Jury,  1866, 
when  a  motion  was  made  for  the  purpose,  atid  after  hearing  the  parties* 
the  Judge  thereof  ordered  the  said  record  and  proceedings  to  be  trans- 
ferred to  the  Second  District  Court,  us  belonging  to  the  exclusive 
jurisdiction  of  that  court,  which  order  Wag  executed  on  the  fifth  day 
of  February,  1867,  since  which  time  the  Second  District  Conrt  has  enter- 
tained and  exercised  jurisdiction  over  said  succession,  as  though  it  had  been 
originally  opened  there.  That  in  1866,  John  D,  Ohampliu  et  ate.  insti- 
tuted suit  in  the  said  Second  District  Conrt  against  the  amid  BakevaU 
and  Gordon,  as  executors,  to  which  they  filed  an  exception  to  the  jurie- 
dictiou  of  said  Court,  which  was  overruled,  and  after  a  hearing  on  the 
merits,  judgment  was  rendered  in  favor  of  the  plaintiffs  therein,  and  the 
defendants,  the  relators  here,  took  a  suspensive  appeal.  That  subse- 
quent to  said  appeal  the  said  plaintiffs  (ChampHn  et  ate.)  took  a  rule  in  the 
mortuary  proceedings  of  Alexander  Gordon,  to  have  the  executors, 
Bakewell  and  Gordon,  removed  for  cause,  to  which  they  set  up  the  plea  to 
the  jurisdiction  pf  the  said  Second  District  Court,  which  was  overruled.  ' 
That  they  also  excepted  to  the  right  of  the  said  plaintiffs)  to  take  any 
such  proceeding  pending  the  suspensive  appeal  from  their  judgment* 
which  was  also  overruled,  and  judgment  of  dismissal  from  their  trust  vat 
rendered  against  the  relators,  as  executors  of  Alexander  Gordon,  from 
which  they  say,  there  is  no  suspensive  appeal. 

The  Judge  of  the  Second  District  Court  answers  that  the  judgment 
rendered  by  him  in  t1  t  CJtampHn  et  aU.  v.  BakevcU  and  G#dr*t 
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executors,  in  'which  the  exception  to  the  juriedicton  was  made,  is  final 
and  conclusive,  until  reversed  on  appeal,  and  the  question  of  jnrifc 
diction  cannot  be  again  raised  pending  the  appeal  thereon.  That  as 
regards  the  dismissal  of  the  said  executors,  they  did  not  raise  the  ques- 
tion of  jurisdiction,  until  after  the  judgment  was  rendered,  and  then  in 
a  rule  for  a  new  trial,  and  that  an  application  for  a  writ  of  prohibition 
was  not  made  until  after  said  rule  for  a  new  trial  was  set  aside,  and 
the  final  judgment  of  dismissal  regularly  signed,  consequently  the  writ 
could  not  prevent  their  removal.  That  when  the  question  of  jurisdic- 
tion was  first  presented,  after  full  argument  and  mature  deliberation,  he 
came  to  the  conclusion  (in  February,  1867)  that  the  Second  District 
Court  legally  had  jurisdiction  of  the  said  succession  of  Alexander 
Gordon,  and  that  the  Fifth  District  Court  rightly  transferred  the  record 
thereof. 

The  question  is,  does  the  cognizance  of  the  cause  belong  to  tho 
Second  or  the  Fifth  District  Court? 

There  is  nothing  raUone  materia,  which  prevents  the  Second  District 
Court  from  entertaining  jurisdiction  of  the  cause;  for  said  court  is 
specially  vested  with  succession  jurisdiction,  and  the  question  depends 
for  solution  on  the  fact,  whether  or  not  the  several  statutes,  organizing 
the  courts  in  this  city,  at  different  times,  confined  the  jurisdiction  of 
this  succession  to  the  Fifth  District  Court,  where  it  was  opened  in  1848. 
The  act  of  1853  (p.  190)  continued,  in  express  terms,  the  jurisdiction 
of  the  Fifth  Court  over  this  succession  and  only  required  all  successions 
thereafter  to  be  opened  in  the  Second  Court  The  9th  section  of  the 
act  of  1855  (p.  316)  enacts:  "That  all  successions  shall  be  opened  and 
administered  in  the  Second  District  Court,  and  all  appointments  that 
may  become  necessary  in  the  course  of  administration  of  estates,  all 
matters  relating  to  the  tutorship  of  minors,  ouratorship  of  persons  inter- 
dicted and  of  absentees,  shall  be  made  and  carried  on  in  said  Court. "  By 
the  last  section  all  laws  on  the  same  subject-matter,  except  in  the  Codes, 
were  repealed.  This  9th  section  did  not  necessarily  and  by  its  own 
vigor,  divest  otfcer  courts  of  the  city  of  jurisdiction  over  succession 
causes  then  pending  in  them  respectively.  Had  the  law-maker  intended 
such  effect,  he  would  have  said  so  in  express  terms,  and  not  left,  so 
important  a  matter  to  uncertain  construction. 

By  the  common  action  and  judgment  of  the  bench  and  bar,  tho 
administration  of  successions  opened  in  the  several  courts,  was  continued 
therein,  after  the  Second  District  Court  was  established  as  the  probate 
court  specially.  The  Fifth  District  Court,  therefore,  held  jurisdiction  over 
said  succession  at  the  passage  of  the  act  of  1865  (p.  84),  by  which  the 
Second  District  was  made  strictly  a  probate  court,  and  vested  with 
exclusive  jurisdiction  only  of  all  successions  and  probate  causes,  etc.,  but 
by  the  17th  section,  specially  provided  that  said  act  should  not  apply  to  the 
eaees  then  pending  or  filed  before  the  several  District  Courts,  and  all 
laws  on  the  same  subject-matter  were  repealed;  thus  removing  any 
doubt,  if  any  could  exist,  as  to  the  effect  of  any  construction  of  t  rite/ 
1865.  The  act  of  1865  confirmed  the  jurisdiction  of  the  Fiftl  g  of 
Court  over  the  succession  of  Alexander  Gordon,  which  was  tU^Js  in 
ing  before   said  Court,  and  in  our  opinion  the  cognizancfediug  of 
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o*n*e- does  not  belong  to  the  Second  District  Court,  bat  to  the  Fifth, 
a  P.  Art  846. 

The  executors  were  qualified  before,  and  responsible  to,  the  Fifth 
Court,  and  the  law  has  not  provided  for  a  change  of  that  responsibility 
to  another  tribunal. 

•  In  this  proceeding,  we  can  do  nothing  more  than  forbid  the  Jndgeof  the 
Seoon4  District  Court  from  proceeding  farther  in  the  cause.  We  do  not 
enquire  into  the  correctness  of  any  order  which  may  have  been  made  by 
the  Judge  of  the  Fifth  Court,  such  a  question  being  examinable  on 
appeal. . 

It  is  therefore  ordered  that  the  provisional  writ  of  prohibition  tooed 
herein  be  made  perpetual,  and  that  the  Judge  of  the  Second  District  Court 
of  New  Orleans  be  perpetually  prohibited  from  proceeding  further  in  the 
master,  of  the  succession  of  Alexander  Gordon,  deceased,  and  the  suit  of 
John  D.  Ckamplin  el  ah.  v.  W.  O.  BnkeweU,  executor  and  Ann  if.  Garden, 
eweeiUrvc  of  the  last  will  of  the  said  Alexander  Gordon,  being  No.  27,047 
on  the  docket  of  said  Court,  and  from  taking  cognizance  of  any  proceed* 
ings,  connected  therewith,  and  that  the  said  John  D.  Champlin  et  els.  be 
prohibited  from  taking  any  further  proceedings  in  the  said  Second 
District  Court  against  the  said  succession  of  Alexander  Gordon,  and  in 
their  suit  against  W.  G.  Bakewell,  exeoutor,  and  Ann  B.  Gordon,  ex- 
ecutrixj  $o*  27,047  on  the  docket  of  said  Second  District  Court  of  New 
Orleans. 

f  20~35I         ^°*  136*«"~Thb  Statb  °*  Louisiana  v.  Th«  Louisiana  State  Bank— W. 
IlSLifSf  Bailey,  Intervenor. 

A  nrDoJeination  by  the  President  of  the  United  Statu,  deriving  ft*  authority  from  an  act  of  Coasjieft, 
has,  from  its  date,  all  too  authority  of  positive  law. 

Purchases  of  oottoa  within  the  Confederate  lines,  daring  the  lata  war.  under  military  sanction,  vera 
in  direct  contravention  with  the  statutes  of  the  United  8  la  tee  and  the  proelauiatjoa  of  U*  Pre- 
sident, and  were  therefore  void. 

Where  transaction*  that  were  illegal,  hare  beoome  accomplished  facta,  they  oannoi  be  affected  v/ 

•  any  ftcfioa  ot  u>e  courts. 

Where  the  State  invoke*  the  aid  ot  its  court*  to  enforce  iU  claim*  against  iU  oitisees,  they  awy 
avail  tbemeel  vee  of  every  legal  defence  againet  the  State  that  they  can  against  any  other  suiter. 

The  bond*  and  trraewy  Jietee  of  tb*  State  of  Looisiaaa,  taeued  under  the  anthoruy  of  the  eeiof  tfce 
Legislature  of  23d  of  January,  1*32  entitled  an  aot  to  raise  money  for  thaj0tate  treasury,  hehej 
amphatloally  alund  for  mihtary  purposes,  designed  to  aid  the  cane*  ot  the  .rebellion  agaiist  tS* 
United  State*,  am  absolutely  null  and  void;  and  no  aetion  lias  either  by  the  State  or  aiy  ether 
holder  to  enforce  their  payment* 

A  resolution  of  the  director*  of  a  bank,  authorising  the  president  to  release  an  agent  from  a?  K*b9- 
ity  on  account  of  transactions  with  the  bank,  tog*  tber  with  the  r* lease,  are  admissible  leetiastsy, 
where  his  competency  a*  a  witness  is  attacked  on  the  eoore  of  interest. 

In  a  case  wnere  the  revolution  of  the  government  of  the  State  is  followed  by  a  reetoration  of  ts» 
«imen^ardsr  of  thing*.. both  publio  and  private  property,  not  actually  confiscated,  eerert  la  tat 
original  proprietor. 

Private  property  temporarily  sequestered  In  time  of  war.  reverts  to  the  former  owner  on  the  rssleia- 

•  -  tie*  of  peace. 

The  burden  of  proof  is  on  the  party  olaiming  cotton  or  other  property,  that  he  allege*  it  in  tbeees- 
session  of  another,  and  he  will  be  entitled  to  recover  only  the  quantity  that  ho  encased*  ^aidra- 
ttfyrog  by  proof. 

Which  tbAL  from  the  Fourth  District  Court  of  New  Orleans,  Thlard,  J. 
The  JujI,  Herron  and  Lynch,  for  plaintiff  and  appellant     Lacey,  SuLr 
rendered  ugit  and  Hughes,  for  intervenor  and  appellant   Roseli u$  d> Pkiiip* 
Torn j,  for  defendant  and  appellee. 
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lusts*,'  J-  In  the  year  1882,  there  was  standing  on  the  books  of  *he 
Louisiana  State  Bank,  to  the  credit  of  the  State  of  Louisiana,' the  sum 
•f /our  hundred  and  sixty-two  thousand'  siten  hundred md  Jt/ty-ttbo  doHOrs 
t&d  thirteen  cent*,  rind  the  bank,  having  then  in  its  vaults,  in  ■•Confederate' 
bills,"  abont  a  million  of  dollars,  including  the  State's  balance,  applied  to 
(fen;  Shepley,  Military  Governor  of  Lonisiana,  for  permission' to  invest 
this  Confederate  fund  in  cotton,  within  the  Confederate  lines  of  military 
occupation,  in  order  from  the  proceeds  thereof  that  the  bank  might  be 
enabled  to  pay  its  debts  to  the  State  and  to  its  other  creditors. 

The  permission,  under  the  sanction  of  the  Commanding  General  off 
fee  Department  of  the  Gulf,  was  granted;  and  tinder  it  the  bank  suc- 
ceeded in  purchasing,  within  the  Confederate  lines,  a  large  quantity  of 
cotton,  of  which  it  saved,  and  brought  to  New  Orleans',  seven  tii&»xhnd 
and  fifty4m  bales,  which  after  the  United  States  government* had  with- 
drawn its  quota,  say  fourteen  hundred  and  two  bales,  and  all  commissions 
for  purchasing,  etc.,  and  all  costs  and  charges  had  been  paid,  yielded 
net,  the  sum  of  five  hundred  and  seventy-two  thousand  three  Timidred  arid 
sixty  an*  dollars  and  eighty -three  cents,  out  of  which  sum  held  by  the  bank; 
the  State  now  seeks  to  be  paid  its  balance. 

William  Bailey  intervened  in  the  suit,  claiming  the  cotton  received  by 
the  bank  at  New  Orleans,  to  be  his  exclusive  property. 
<  The  bank's  defence,  which  will  be  specially  noticed  hereafter,  traverses 
the  claim  set  up  both  by  the  State  and  the  intervenor,  and  there  is  ab6, 
on  the  part  of  the  bank,  a  plea  in  reconvention  against  the  State.  ~" 

The  State  and  the  intervenor  have  appealed  from  a  judgm*  cjt  jtfhdered 
wholly  against  them  by  the  DisWct  Court  ^ble  as  tiw - 

It  is  indubitable  that  the  traffic  iu  cotton,  which  the  bank  ^  proceeds  of 
the  military  to  engage  in,  was  illicit,  being  in  conflict  with  t  Qeots  uader- 
of  the  act  of  Congress  of  18th  July,  1881,  and  the  procla^^,^  tnejr 
President  of  the  United  States  of  the  16th  August  next  legations  the 
proclamation,  deriving  its  authority  from  the  said  act,  ha»jna  afforded  the 
all  the  authority  of  positive  law. 

The  District  Court  of  the  United  States  for  the  South.weeu  tjiem  ^ha 
of  Illinois,  had  occasion  in  the  matter  of  the  United  ^bonds  "  and  as" 
eottony  Q.  A.  Lemore  dt  Co.,  and  others,  claimants,  to  ia^omjes  therefore 
chases  of  cotton  made  within  the  Confederate  lines  ui^  ascertained  and 
tion  by  the  bank,  and  pronounced  them  illicit  and  ir 
direct  contravention  with  the  United  States  statute  action  between  the 
above  referred  to.  ^  under  the  pr0Yi, 

This  ruling  of  the  United  States  Court  meets  our4DUi8iana>  approved  - 
presumption  of  power  in  the  Commanding  Generf  or  the  State  treas- 
mercial  intercourse  between  the  inhabitants  of  \  faQd,  expressly  de« 
d!istricts  can  arise,  when  its  exercise  conflicts,  a^  defray  the  lawful 
law. 

But  does  this  illegality  of  the  bank's  contracts  fthat  the  Commandiag 
ton  within  the  Confederate  lines,  preclude  the  co^e  assets  of  the  bank, 
the  State's  claim,  to  be  paid  its  balance,  unde^g^on^  consisting  of 
agreement  entered  into  between  the  bank  and  G^  j^^  the  bonds  in 

We  think  not,  for,*  as  was  well  said  by  the  Buprnoe  ^^  j^b  reading  of 
States  in  Brook  v.  Martin,   2d  Wallace,  page  f 
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whioh  were  illegal,  have  become  accomplished  facte,  and  they  cannot  be 
affected  by  any  action  of  the  Court  in  this  case. " 

4 *  There  is,"  said  the  Court,  "a  great  difference  between  enforcing 
illegal  contracts  and  asserting  title  to  money  which  has  arisen  frcm 
them,"  a  difference  distinctly  made  in  Tenant  v.  EUiot,  1  B.  and  P.,  3; 
Farmer  v.  Russell,  id.  69,  recognized  and  approved  by  Sir  William  Grant, 
in  Thomson  v.  Thomson,  7  Vesey,  473,  all  of  which  cases  were  reviewed  in 
McBlair  v.  Gib '*»,  17  How.  232. 

It  may  be  asserted  as  a  point  conceded,  which  the  bank  does  not  gain- 
say, that  if  anything  is  due  by  the  bank  to  the  State,  it  is  recoverable  in 
lawful  money;  bat  the  bank  set  np  a  defence  against  the  State,  which 
would  seem,  upon  its  bare  statement,  to  involve  the  State  in  a  dilemma; 
which  is,  that  the  State's  claim  really  represents  the  unpaid  balance  of 
the  price  of  certain  State  bonds  which  the  bank  was  compelled  to  take, 
amounting  to  one  million  of  dollars,  and  which  the  bank  still  holds,  a  fact 
admitted  by  the  State,  for  in  the  brief  filed  in  this  court  in  it*  behalf,  it 
says:  "On  the  23d  October,  1862,  the  State  of  Louisiana  stood  with  a 
credit  of  $462,752  13,  on  the  books  of  the  Louisiana  State  Bank,  pro- 
ceeding from  the  undrawn  balance  of  the  sale  of  the  bonds,  issued  by 
the  State  and  purchased  by  the  bank." 

Now,  the  bank's  position  is  this:  These  bonds  are  either  legal  and 
valid,  or  they  are  illegal  and  void  ab  initio;  and  the  relation  between  the 
State  and  the  bank  is  either  that  of  creditor  and  debtor,  or  of  bnyer  and 
seller. 

If  th$  bonds  are  valid,  the  bank  holds  enough  of  them  past  doe  to 
comper.  T  he  State's  balance,  and  to  justify  a  judgment  in  reconven- 
*■'  ,  x  vor  against  the  State;  if  the  contrary,  the  State  cannot 

ly  court  an  action  to  recover  any  portion  of  their  price, 
Api»damatiottbytPwevfcr»  strenuously  objects  to  the  connecting,  in  any  man- 
baa,  from  iudat«f  for  which  it  claims  entire  immunity,  with  the  bonds 
^?*dimtoot^**k»  *hich  it  repudiates,  and  in  this  connection  it  argues: 
■ident.  and  w«m  Ufeither  by  the  act  of  the  State  in  convention  or  otherwise, 

^S^^^°^°°vernment  in  the  exercise  °*  the  war-power  whkhit 
Wha«  the  state  invok  OTer  the  States  whilst  engaged  in  the  rebellion,  hate 

Tlia*^b*n^^?nd  an  obiecfc  of  abhorrence;  if  thev  we  to  be  looked 

Le^iam™  of  zsd  of'onihilated,  they  can  be  invoked  as  a  title  by  the  bank 

'  r^lf^l!**!!!^0351016  connection  with  the  contract  under  which  the 

bolder  to  enforce  theiri  transformed  and  actually  novated  the  character  of 

JL  rotation  of  tbadtrecu*  the  bank       This  contracfc    8ftJ8  the  gtate    ^  ^^ 
ity  on  aooount  of  tranea  m  *  » 

when hii  competenoy  aiansaction,  which  docs  away  with  anything  that  does 
lnacMeirnereth« >«▼<**» tm8ions  bodily  and  substantially:  and  if  the  bonds 

ordinal  proprietor.  he  nonentity,  and  the  repudiation  denounced  against 
private  property  temporarily  er  can  be  pressed  upon  the  State  by  the  only  mesas 
Tb^b^roin'oTtroof  u  on  thJtional  custom,  by  proper  application  to  its  cons* 

MMion  of  another,  and  he  not  in  the  indirect  way  in  which  their  redemption 

trfytng' by  proof,  ,  „ 

which  th\L  from  the  F.  proposition,  it  may  be  observed,  that  when  the 
The  Jtbl,  Herron  and  >f  its  courts  to  enforce  its  claims  against  its  citi- 
rendered  >igs  and  Hughes\emselves  of  every  legal  defence  against  the  Stats 
Tornjt  for  delpther  suitor. 


NEW  ORLEANS,  JUNE,  1868.  471 

SUte  of  Louisiana  v.  Louisiana  Stato  Bauk-  Bailey,  lotorreaor. 

The  State  seems  impressed  with  the  idea,  that  Gov.  Shepley  was  actu- 
ated by  one  sole  motive,  in  permitting  the  bank  to  invest  its  Confederate, 
bills  beyond  the  United  States  military  line;  and  that  was,  that  the  State 
in  any  event,  should  be  paid  its  balance  in  good  money.  It  loses  sight 
of  the  fact  that  considerations  of  public  policy  entered  deeply  into  the 
reasons  for  the  acquiescence  of  the  military  with  the  bank's  request. 

41  It  was,"  as  Gen.  Shepley  nays  in  his  depositions,  "  to  throw  thereby 
into  the  circulation  of  the  rebel  States  a  million  of  dollars  of  Confederate 
notes,  then  locked  up  within  our  lines,  aud  thus  teud  to  that  extent  to 
depreciate  their  currency;  besides,  if  the  cotton  bought  with  Confederate 
money  should  be  brought  within  our  lines,  many  millions  would  .be 
drawn  from  their  revenues  and  added  to  those  of  the  loyal  States,  with* 
out  returning  anything  of  value,  and  only  that  which  would  weaken 
them." 

The  Military  Governor  was  no  doubt  solicitous,  that  the  large  balance 
apparently  due  by  the  bank  to  the  State,  should  be  paid  in  lawful  money; 
but  it  could  hardly  have  been  supposed  or  intended,  even  by  him,  and 
much  less  by  the  bank,  that  when  the  claim  of  the  State  was  asserted*  it 
was  to  be  paid  absolutely,  and  in  any  contingency,  regardless  of  what 
might  be  at  the  time  the  actual  state  of  account  between  the  State  and, 
the  bank. 

That  the  bank  should  be  precluded   from  showing  that  it  really  then 
owed  nothing  to  the  State;  that  the  claim   set  up  by  the  State  was  never- 
due,  or  that  if  once   due,  it  bad  been  extinguished,  and  that  the  State,  .• 
once  its  creditor,  had  become  its  debtor. 

We  can  find  nothing  in  the  understanding,  which  the  State  clings  to  so 
tenaciously,  to  sustain  a  position  so  unreasonable,  so  inequitable  as  that* 
All  that  was  expected  from  the  bank  was  that,  out  of  the  proceeds  of 
the  cotton,  it  should  pay  the  debts  it  lawfully  owed,  which  debts  under- 
went no  transmutation  or  novation  by  the  agreement,  but  retained  their 
original  character;  whatever  that  was,  as  regarded  the  obligations,  the 
investment  of  the  Confederate  money  being  merely  a  means  afforded  the 
bank  to  discharge  them. 

The  bank's  defence  against  the  State  involves,  as  between  them,  the 
whole  matter  in  controversy,  "  the  balance  "  and  "  the  bonds,"  and  as' 
that  defence  is  twofold,  and  in  the  alternative,  it  becomes,  therefore, 
necessary  that  the  true  character  of  the  bonds  should  be  ascertained  and 
determined. 

The  Judge  of  the  lower  court  made  a  discrimination  between  the 
treasury  notes  and  the  bonds,  both  issued  by  the  State  under  the  provi- 
sions  of  an  act  of  the  Legislature  of  the  State  of  Louisiana,  approved 
23d  January,  18G2,  entitled  "an  act  to  raise  money  for  the  State  treas- 
ury," deeming  the  former  emphatically  a  military  fund,  expressly  de* 
signed  for  military  purposes,  and  the  latter  a  fund  to  defray  the  lawful 
expenses  of  the  government. 

The  Judge  attached  some  importance  to  the  fact,  that  the  Commanding 
General,  exercising  complete  control  over  the  whole  assets  of  the  bank, 
only  seized  and  confiscated  out  of  the  State  obligations,  consisting  of 
the  two  classes  above  named,  the  treasury  notes,  leaving  the  bonds  in 
possession  of  the  bank;  and  from  that  circumstance,  and  his  reading  of 
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the  act  of  the  23d  January,  1862,  he  came  to  the  conclusion  that  the 
treasury  notes  were  null,  but  that  the  bonds  were  valid. 

The  treasonable  character  of  the  treasury  notes,  impressed  upon  their 
face,  not  disoernable  upon  that  of  the  bonds,  was  the  cause  of  theffistinc- 
Mon '  made  by  the  military  between  them,  and  caused  the  seizure  and 
confiscation  of  the  former  only. 

A  careful  perusal,  however,  of  the  statutte  which  authorises  the  taw 
of  both  notes  and  bouds,  has  satisfied  us  that  there  is  no  material  differ- 
ence between  the  one  and  the  other. 

'The  great  end  and  object  of  both  notes  and  bonds,  was  to  furnish  aid 
in  carrying  on  the  rebellion  against  the  United  States. 

The  act  of  1862,  if  interpreted  solely  by  its  enacting  clauses,  would 
sufficiently  indicate  what  was  the  design  and  object  of  the  Legislature  in 
passing  it,  but  calling  in  aid  the  preamble  of  the  act,  which,  for  the  pot- 
pose  of  interpretation,  but  not  to  control  the  enacting  clauses,  is  deemed 
a  part  thereof,  (see  Montesquieu  v.  Hale,  4  La.,  page  )  it  becomes  evident 
that  the  proceeds  of  both  treasury  notes  and  bonds  were  to  be  used 
indifferently  in  the  prosecution  of  the  rebellion. 

That  this  object  was  uppermost  in  the  Legislative  mind,  is  palpably 
clear  from  the  tenor  of  the  preamble,  which  is  as  follows: 

"  Whereas,  the  State  of  Louisiana  has  expended  large  sums  of  money, 
drawn  from  the  treasury  for  military  purposes,  and  contemplate  further 
expenses  thereof;  and  whereas,  the  State  has  assumed  towards  the  Con- 
federate Government  the  payment  of  the  Confederate  war- tax,  the  levy 
of  which  has  been  authorized  by  an  act  of  the  Provisional  Congress, 
approved  the  nineteenth  day  of  August,  eighteen  hundred  and  sixty-one; 
and  whereas,  during  the  existing  state  of  affairs,  the  collection  of  taxes 
cannot,  with  sufficient  certainty,  be  relied  upon  to  meet  the  accumulated 
'wants  of  the  treasury;  therefore,  it  is  resolved,  that  "  the  Governor  of 
the  State  shall  borrow  in  behalf  of  the  State,  from  time  to  time,  as  the 
wants  of  the  treasury  may  require,  a  sum  not  exceeding  seven  million! 
of  dollars,  either  by  the  issue  of  bonds  or  treasury  notes  of  the  State,  or 
of  both,  provided  that  the  treasury  notes  shall  not  exceed  in  amount  two 
millions  of  dollars." 

The  proceeds  of  the  bonds  are  to  be  deposited  in  the  treasury  of  the 
State  to  the  credit  of  the  general  funds,  and  the  treasury  note  shall  be 
deposited  with  the  State  treasurer,  who  shall  receipt  therefor  to  the 
'auditor,  and  the  amount  so  deposited  shull  be  credited  to  the  military 
fund,  which  is  hereby  created,  and  which  shall  be  used  exclusively  for 
military  purposes,  and  to  pay  the  debts  contracted  by  the  Governor  for 
military  purposes." 

■  There  is  nothing  in  the  act  to  designate  the  particular  use  to  which 
the  bonds  or  their  proceeds  were  to  be  put;  but  in  order  to  ascertain 
whether  at  least  a  portion  of  them  was  not  intended  to  advance  the  cause 
of  the  rebellion,  it  is  well  to  refer  to  the  8th  section  of  the  act,  which  is 
significant 

It  provides,  "  that  for  the  payment  of  the  current  interest  that  may 
accrue  upon  the  bonds  to  be  issued  under  this  act,  and  of  the  principal  of 
the  bonds,  as  the  same  mature,  it  shall  be  the  duty  of  the  auditor  of  pub* 
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lie  accounts,  within  thirty  days  eiter-he  shall  tave.rreeefcved  <tha  iMUfia 
ment  rolls  from  the  several  parishes  and  municipal  eorppnatton&s 

1.  ?o  determine  the  rate  of  taaation,  etc. 

4.  To  notify  the  -several  sheriffs*  and  tax  collectors  of  the  rate  ol  fex*- 
tkra,  as  ascertained  and  'fixed  by  4he  said -auditorior  the  payia<pitof  csaid 
current  interest  and  ^principal  (of  the  bonds)  ^dir^Ue  of  iti^ftxb9f^]^\ihe 
designated  end  known  •aa.tbe. *of4qx%  and-said  %mt4*w  Wiapauaily  .ascer- 
tained and  -fixed,  is  hereby  levied,  etc., /end  it  slull  be  4he4u£y  ,of <thp 
mad  «berU!s<an4<tax  coUeotess  to  collect  the  eaid  tss/r-toB,  and  the  eollec- 
4ion  of  too  same  -shall 'be  enforced  as  the  law  provides  if  or,  the,  ooikotioji 
&  eiker  touts  " 

If  the  bonds  or  their  proceeds-were  intended  ►salely*to  defray  the-ardir 
nary  expeoses  of  -the  government,  •  w,hy  should  the  .taxes  to  rbedevjtd  to 
tteet  them.be  designated  *nd  known  as  a  war4ax  in  coostradiatinatian  to 
other  taxes-? 

'*  Grim- visaged  war"  pervades  the  statute  (from  one  .end  pf  .itto<the 
other;  and  the  only  difference  between  the- treasury  n^tes  and  tbe.bonds 
is,  that  the  first  were  -to  be- used  exclusively  for  -war  .purposes,  and- the 
last  torrid  the  .rebellion,  and 'for  other  purposes  besides.  3ut  in  theeyte 
of  the  low,  the  notes  and  the. bonds  are  equally  tainted  with  the  dye  of 
treason;  and  no  court  of  justice -would  undertake  the  task  of  deciding 
which  particular  bond,  or  what  portion  of  the  proceeds  -thereof ,  were  .to 
boused  for  lawful,  and  what  for  illegal  purposes.  It .  suffices  to  *tamp 
the  whole  issue  of  State  bonds,  under  the  act  of  23d  January,  1862,  with 
Oheeeal  of  reprobation,  that  they  were  to  be  need,  if  ,at  all,  in  attempting 
•to  overturn  and  disrupt  the  general  government 

(These  bonds,  being  the  basis  of  the  State's  claim  against  the  bank,  no 
action  lies  for  the -recovery  thereof,  and  the  plaintiffs  action,. as  well  *b 
the  defendants'  plea  in  reconvention,  must  be 'therefore  dismissed, 

•We  have  now  come  to  the  second  branch  of  4he  case,  which  is*  the 
intervention  of  William 'Bailey,  .who  sets  up  exclusive*  titieas-owoer  «to 
*H  the  cotton  in  the  bank!e  possession. 

In  order  to  establish -his  ownership  of -the  cotton,  beyond «the  presump- 
tion of  the  law,  resulting'from  its  possession  of  it,  the  bank  produced  in 
court  several  witnesses,  the  principal  one  being  its  agent,  employed ip 
invest  its  Confederate  money  in  cotton  purchases,  as  before  etated. 

This  .witness  iwas -objected  to  by  the- intervener,  on  the  score  of  interest 
^jhI  the  resolution  and  release  granted  him  by  the  bank  to  render  h^m 
earn  potent  to  testify  in  the  suit,  were  also  objected  to. 

As  we  deem  the  release  sufficient  to  discharge  Stevenson  ^frorn  all  lia- 
bility to  the  bank,  it  is  unnecessary  to  examine  into  the  question  of 
interest 

Two  objections  are  urged  Against  the  release;  first,  that  the  .resolution 
upon  which  it  was  based -was  void,  because  the  meeting  of  tlie^oardof 
directors  which  authorized  the  president  of  the  bank  to  grant  the  release, 
was  only 'Composed  of  fine  instead  of  nine  directors,  as  required  by.  the 
charter,  it  -being,  however,  conceded  in  argument,  that ;  by  .subsequent 
legislation  a  less  number*than  nine  might  act  in  the,  premises,  ju-otided 
4he*io*ttdineufrto  the  Charter  had  been  duly  accepted,  .which  it.devui*sd 
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on  the  bank  to  prove.    This  preliminary  evidence,  on  the  part  of  (he 
bank,  was  unnecessary. 

It  was  held  in  Dundridge  v.  'l%e  Bank  of  the  United  States,  12  Wheaton, 
64,  that  the  maxim  omnia  prcesumuntur  rite  et  solemniter  essa  acta,  wis 
deemed  applicable  to  corporations,  and  in  that  case,  the  principle  wis 
clearly  enounced,  "  that  acts  done  by  a  corporation,  which  presuppose 
the  existence  of  other  acts  to  make  them  legally  operative,  are  presumed 
proofs  of  the  latter/,'  So,  in  relation  to  the  question  of  acceptance  of  » 
particular  charter  by  an  existing  corporation,  or  by  a  corporation  already 
in  the  exercise  of  corporate  functions,  the  acts  of  the  corporate  officer* 
are  admissible  evidence  from  which  the  facts  of  acceptance  may  be  in- 
ferred.   See  also  the  case  of  Palfry  v.  Paulding,  7  A.  861 

On  this  ground,  therefore,  the  objection  was  overruled. 

The  resolution  to  release  Stevenson  was  passed  expressly  to  enable 
him  to  testify  in  the  suit  between  the  bank  and  the  intervenor. 

There  is  a  verbal  inaccuracy  in  the  first  resolution,  which  is  beyond 
criticism,  as  it  explains  itself. 

By  it  the  president  of  the  bank  is  authorized  and  empowered  to  exe- 
cute to  the  said  John  A.  Stevenson  a  full  release  and  acquittance  of  all 
liability  to  the  bank  for  any  cotton,  money  or  claim  belonging  to  the 
bank,  which  shall  or  may  be  adjudged  to,  or  to  be  paid  to  the  said  Wil- 
liam Bailey.  The  word  " belonging"  should  have  been  written  chimed 
byt  as  these  things  could  not  belong  to  the  bank  and  to  Bailey  at  the  same 
time. 

The  release  is  sufficiently  explicit  and  binding  to  protect  Stevenson 
from  any  liability  whatever  to  the  bank,  on  account  of  his  agency  or 
otherwise;  or  from  any  obligation  to  return  to  the  bank  any  part  of  the 
compensation  or  commission  for  services  rendered  in  cotton  transactions 
for  the  bank,  and  the  release  conforms  sufficiently  to  the  resolution. 

Both  the  resolution  and  the  release  are  admissible  testimony,  and  Ste- 
venson is  a  competent  witness  to  testify  in  the  case. 

In  order  to  substantiate  beyond  the  legal  presumption  of  the  bank's 
ownership  of  the  cotton,  brought  by  it  to  New  Orleans  on  the  Doubloon, 
Louis  D'or,  Beauregard  and  Texas,  it  adduced. other  proofs  for  the  pur- 
pose of  showing  when,  how  and  where  the  cargoes  of  these  boats  had 
been  acquired  and  shipped. 

The  most  important  of  the  bank's  witnesses  for  this  purpose,  was  its 
special  agent  in  all  its  cotton  transactions,  Stevenson  and  his  evidence, 
in  some  particulars,  is  sustained  by  that  of  other  witnesses,  who  wen 
engaged  with  him  in  purchasing  cotton,  storing  it  at  different  points,  and 
transmitting  it  to  New  Orleans  on  these  boats. 

It  seems  that  a  large  portion  of  the  cotton  purchased  for  the  bank  was 
not  bought  by  Stevenson  himself,  but  by  sub-agents,  and  purchases 
were  made  at  different  times,  and  scattered  through  a  large  extent  of 
cpuntry  in  three  States,  Louisiana,  Texas  and  Arkansas,  it  would  be  diffi- 
cult therefore  for  Stevenson  to  speak  with  great  accuracy,  as  to  the 
loading  of  the  four  boats  mentioned  with  the  bank's  cotton,  and  identi- 
fying it  with  that  purchased  by  or  for  him  in  1863;  that  the  bank  never- 
theless made  out  a  strong  prima  facie  case,  and  it  devolved  upon  the 
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intervener  to  rebut  the  bank's  evidence,  and  to  prove  conclusively  tfytit 
the  cotton  claimed  by  him  was  really  his  property.  J    '] 

This  he  undertook  to  do,  and  produced  for  that  purpose  a  great  many' 
witnesses. 

He  shows,  that  whilst  the  Federal  army  was  at  Alexandria!  on  Becl 
Biver,  he  had  collected  together  in  that  town  some  five  or  six  thousand 
boles  of  cotton. 

That  this  cotton,  bearing  the  mark  "A.  Q.  M,"  with  "W.B."  on  end,  o* 
a  large  portion  of  it  had  been  shipped  on  board  United  States  trans-; 
ports,  lying  off  the  town  in  the  river,  and  bound  for  New  Orleans;  but 
that  the  Federal  army",  having  met  with  reverses,  all  the  cotton  was 
thrown  ashore,  in  order  that  the  transports  might  be  used  for  other  pnr-f 
poses. 

He  proves  that  apart  of  this  cotton  was  afterwards  seen  in  Shreveport 
and  at  New  Orleans,  on  boaro*  of  the  steamboats  Doubloon,  Texas,  Louis, 
D'or  and  Beauregard. 

The  witnesses,  who  testify  on  this  point,  identify  a  portion  of  the  cot- 
ton, seen  by  them,  as  before  stated,  at  Shreveport  and  at  New  Orleans, 
when  these  boats  brought  the  cotton  hither,  as  the  same  cotton  they  had 
seen  as  the  property  of .  Bailey,  at  Alexandria. 

To  rebut  this  testimony,  th.e  bank  adduced  proof  to  show  that  Bailey, 
the  interrenor,  never  had  more  than  a  few  hundred  bales  in  Alexandria, 
and  produced  a  contract  between  Bailey  and  one  Simpson,  ail  English-, 
man,  entered  into  about  the  time  of  the  evacuation  of  the  town  by  the 
Federal  army,  with  the  view  of  saving  his  cotton  from  the  Confederate 
army,  of  all  he  had  in  Alexandria,  and  which  only  amounted,  to  Jive  hun-m 
dred  bales.  Further,  that  upon  the  evacuation  of  Alexandria,  the  town 
was  wrapt  in  flames,  and  that  all  the  cotton  therein  was  destroyed. 

That  some  bales  of  Bailey's  cotton  were  got  out  of  the  town,  and  sent 
up  the  river,  but  that  was  accounted  for,  as  it  was  all  sent  into  the  inte- 
rior of  the  country. 

Bailey  explains  all  this.  He  shows  that  the  sale  to  Simpson  was  made 
whilst  the  bulk  of  his  cotton  was  on  the.  transports,  several  days  before 
the  evacuation  of  Alexandria,  and  was  thought  to  be  safe,  and  that  the 
five  hundred  bales  mentioned  in  the  sale  was  what  remained  in  the  town 
for  want  of  means  of  transportation;  and  it  was  intended  to  protect  thai 
from  seizure  by  the  Confederates. 

As  to  the  conflagration,  Bailey  accounts  for  his  cotton  not  being  burnt, 
by  the  fact  that  it  was  thrown  ashore  hurriedly  from  the  transports  all 
along  in  front  of  the  town,  under  the  bank  of  the  river,  and  that  as  the 
wind  was  at  the  time  blowing  across  the  river  towards  the  town,  and  the 
fire  being  above  the  bank,  his  cotton  was  thereby  protected  and  saved. 

The  intervenor,  Bailey,  proves  by  several  witnesses,  that  some  six  hun* 
dred  bales  of  his  cotton,  which  they  identify  by  his  marks  on  the  bales, 
partially  erased,  although  not  totally  effaced,  with  the  same  kind  of  bag- 
ging, and  having  the  same  appearance  of  his  bales,  seen  by  them  at 
Alexandria,  were  identified  in  the  four  boats,  both  at  Shreveport  and 
New  Orleans* 

In  a  controversy  like  this  one.  that  there  will  be  a  vast  deal  of  con* 
fiicting  testimony,  is  to  be  expected* 
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We  baVe 'examined'  the  whole  of  it,  whether  adduced  by  the  bank  or 
the  intervenor,  and  on  drawing  oar-  conclusion  in  weighing  it,  w*iw 
trtable  from  tbe  record  to  perceive  why  the  witnesses  on  both  aides  tie 
not  entitled  to  an  equal  degree  of  -credit. 

Bailey  claims  three  thousand  bales  of  the  ootton  in  controvert?,  hit 
he  Ha*  only  identified  aft  his  property  six  hundred  bales  thereof,  on  the 
four  boats  named. 

It  is  not  shown  where  this  cotton  was  put  on  board  these  bonis,  nor 
hdw  it  was' up  tbe  river  from  Alexandria,  but  this  is  immaterial,  if  it  it 
.   proVed,  as'we  Hold  it  to  be,  that  the  cotton  was  identified  an  Baitey'sst 
Shr>v%port  and5  tf  ew'  Orleans. 

T?he  Judge  of  tlie  lower  conrd  diaplayed  great  learning  and  research  to 

his  attempt  to  show  that  the  Confederate  Government  was  one  de/<*k; 

'  -rintftnaf  if  any  cotton  of  Bailey's  was  captured  by  it  at  Alexandria,  upon 

the  surrender  of  the  Confederate  army  in  Shreveport;  the  cotton  bycsp- 

ture  became  the  property  of  the  United  States. 

There  is  nothing  to  show  that  any  of  Bailey's  cotton  was  ever  cenia- 
cated  by  the  Confederates  or  by  the  United  States;  and  in  such  a  «*s 
the  rule  laid  down  by  Wheaton,  in  his  Elements  of  International  Law, 
page 42,  ed,  185$,  applies: 

.  He  says: .  "If,  on  the  other  hand,  the  revolution  in  the  government  of 
the  State  is  followed  by  a  restoration  of  the  ancient  order  of  things;  both 
x  public  and  private  property,  not  actually  confiscated,  revert  tb  the  orjgi- 
.,  nal  proprietor  on  the  restoration  of  the  original  government,  an  in  the 
.,  case  of  conquest,  they  revert  to  the  former  owner  on  the  evaonatiotf  of 
,  tfye  terrjtpry  occupied  by  the  public  enemy." 

'•Private  property,  temporarily  sequestered,  returns  to  thd  forflfer 
:i  owneg,  as  in  the  case  of  such  property  recaptured  from  an  enemy  in  war, 
on  the  principle  of  jus  postliminii." 

.  Pfom  the  six  hundred  bales  of  cotton,  which  are  awarded  t6Bs4ey, 
>  .  must  be  deducted  the  government  quota,  say  one-fifth  or  one  huadtftf 
and  forty. bales,  leaving  to  him  four  hundred  and  sixty  bales;  the'  weight 
,qI  each  bale  proved  to  be  ^\e  hundred  pounds. 

Taking  the  average  of  the  qualities  of  the  ootton   from  the  fafcfet  of 

,  classification,  and  the  average  of  prices  for  the  different  grade*  of  quality 

.-  from  tht.  current  prices  in  proof,  we  find  the  mean  prions  of  the  intertet- 

or>  cotton  tQ  be  thirty  cents  and  eight  mills  per  pound,  e<jual  to  one 

hundred  and  fif  ty-iour  dollars  per  bale,  equal  to  seventy  thousand  eight 

hundred  and  forty  dollars,  and  for  this  sum  judgment  will  be  rendeM 

-  fpr  the  interveno*. 

It  ifl  therefore  ordered,  adjudged  and  decreed  that  the  judgment  Of  lbs 
District  Court  be  annulled,  avoided  and  reversed. 

..  It  is.  further  ordered,  that  the  demand  of  the  State  of  Louisiana, 
against,  tjie  Louisiana  State  Bank  and  the  Remand  in  reconvention  of  1st 
Louisiana  State  Bank  against  the  State  of  Lotfitfiana,  hedfomtmed. 
.,  :l£ia  further  ordered,  adjudged  and  decreed  that  jodgmeat  be  slid  the 
same  isbereby  rendered  in  favor  of  William  Bailey,  the  interreiior,  and 
,  againsfe  ttye  Louisiana  State  Bank  for  the  sum  of  seventy  thottttrnd  eight 
hundred  and  forty  dollars;  and  it  is  further  ordered,  thftttlftf  fca*k  pay 
the  costs  of  intervention  in  both  courts. 
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Buck*,  C.  J.    For  the  same  reason  thai  caused  ue  ta  decide  in,  the 
esse  of  White  v.  McKee,  19  A,  p.  Ill,  that  there  was  no  Legislature,  ,^v 
Louisiana  in  186a,  I-ooaolud*  that  there  was  no  Legislature  of  the  State 
in  1862,  without  a  Legislature  in  1662,  there  opuld  not  have  beeo.au  a£t» 
passed  by  the  Legisiatuve  in*  that  year*  .,,... t 

A'  supposed  act  of  the  Legislature  of  thai  year  is  referred  to.io  tye 
decision  now  rendered,  and  the  decision  is  against  the  claim  of  the<  State, 
btcaase  the  BO-c&Etd  aet  has  provisions  f  ox  supporting,  $he  rebellion^ 

The  decision  against  the  State  36  oorrect,  not  for,  the.  reason  given  fyy 
the  majority  of  the  Court,  but  because  »o<  such  act  was  pasaed  by  a  Leg- 
iskture,  and  because  no  contract  or  arrangement  could  have  bee&.majSe 
by  authority  of  a  spurious  act  e£  W6fc  between  the  State  and  the  bans? 
to  bind  either.  I 

I  do  not  differ  from  tfee< majority' of  the  Coast,  in  their  reasons  Jor* 
deciding1  on  the  claim  of  the  intervenor* 

I  concur  in  the  decree  of  *  the  Gourt  ,....-.  ,:/t 


On  KssKAiffiraw 

Ils&et,  J.  This  case,  on  the  claim  in  intervention,  is  again  before1  us 
upon  a  v^rj  elaborate  and  able  oral  reargument,  for  which  ample  time 
was  allowed  to  the  counsel  of  the  intervenor  and  the  bank,  respectively, 
to  educe  and  cull  from  the  mass  of  discrepant  testimony,  the  particular 
facts  upon  which  each  party  relied;  and  from  the  scrutinizing  exposition 
of  the  whole  case  so  evolved,  we  are  now  enabled  to  form  an  opinion 
more  satisfactory  and  reliable  than  our  first  one,  in  which  tlie  testimony 
was  not  so  thoroughly  sifted  on  both  sides  as  it  is  now. 

The  case  is  fully  open  for  re-examinatiori,  regardless  of  any  predication 
or  particular  form  of  expression,  used  in  our  first  opinion. 

It  devolves  on  the  intervenor  to  make  his  claim  certain,  and  it  would, 
perhaps,  have  been  more  regular  to  examine  first  his  case  as  he  presents 
it;  bat  as  the  bank  does  not  rely  solely  upon  its  possession  of  (he  cotton 
claimed,  we  will  proceed  to  ascertain  upon  what  kind  of  title  its  posses- 
sion thereto  rests. 

The  bank  shows  that,  sometime  in  the  year  1863,  it  had  purchased 
beyond  the  lines  of  the  United  States  military  occupation,  some  eleven 
thousand  bales  of  cotton,  in  which  it  had  invested  a  large  amount,  avail- 
able as  current  funds,  at  the  time  when,  and  at  the  place  Where,  its  pur- 
chases were  made. 

That  portion  of  the  cotton  purchased  by  the  bank  in  Black,  Tensas 
and  Bed  rivers,  had  been  carred  above  Shreveport  and  deposited?  among 
the  lakes.  \   ' 

Purchases  were  also  made  by  the  bank  in  the  parishes  of  Bossier,  Clai- 
borne, DeSoto,  Caddo  and  Natchitoches,  which  were  not  moved: 

With  this  cotton,  the  agent  of  the  bank,  with  a  number  of  men  em- 
ployed by  him,  had  remained  as  much  as  possible;  and  at  the  end  6t  the 
war,  a»  the  witness,  Stevenson,  proves,  he  had  in  his  charge,  out  6t  the 
original  purchases,  between  8,000  and  8,500  bales.  He  collected1  together 
from  all  the  points,  and  shipped,  a*  he  says,  to  New  Orleans,  consf&ned 
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to  the  Louisiana  State  Bank  7,250  bales,  the  remainder  being  lost  in 
rebaling,  iu  -short  deliveries,  and  by  stealing. 

Fipm  the  testimony  of  this,  and  other  witnesses  for  the  bank,  and  by 
admissions  frankly  made  by  the  intervener's  counsel,  at  page  2  of  thdr 
brief,  we  are  satisfied  as  to  the  quantity  of  cotton  purchased  and  saved 
by  Stevenson,  as  the  agent  of  the  bank,  and  his  assistants,  at  the  time 
when,  and  the  localities  where  these  purchases  were  made,  and  the  points 
at  which  the  cotton  was  kept. 

Was  the  cotton  thus  purchased,  laden  on  the  steamboats  Texas,  Doub- 
loon* Louis  D'Or  and  Beauregard? 

As  to  the  cargoes  of  the  Texas  and  Doubloon,  the  intervenor,  at  p.  21 
of  his  brief,  says;  "  The  witnesses,  on  the  part  of  the  bank,  proved  the 
purchases  by  Stevenson  as  above,"  in  his  brief,  "admitted,  and  showed 
that  the  Texas  and  Doubloon  received  their  cargoes  at  different  points 
oel  Lake  Caddo,  brought  them  thence  to  Shreveport,  and  afterwards  to 
New,  Orleans;  but,  as  before  asserted,  no  part  of  the  cargoes  is  shown, 
except  by  Stevenson,  to  liave  been  made  up  of  the  cotton  purchased  fry  the 
bank in  1$63." 

The  ''different  points  "  on  Lake  Caddo,  "were  those"  at  which  the 
iotervepor  says,  (page  21  of  his  brief)  "  that  previous  to  the  month  of 
July,  1863,  Stevenson,  as  the  agent  of  the  bank,  had  purchased  cotton 
on  the  Black  and  Tensas  rivers,  and  had  shipped  about  2,000  bales  by 
the  steamer  psceola,  to  different  points  on  Lake  Caddo." 
.  Jn  this  connection,  Stevenson  says:  "  I  went  myself  with  the  steam- 
boats Doubloon  and  Texas  into  Lake  Caddo,  above  Shreveport,  where  I 
loaded  said  two  boats  with  cotton  that  I  had  previously  carried  there, 
with  the  steamboat  Osceola,  and  with  cotton  that  I  had  purchased  at 
Monterey  landing,  Bituated  on  a  small  bayou,  emptying  into  Lake  Caddo, 
in  Texas,  but  a  few  hundred  yards  beyond  the  line  that  separates  it  from 
Louisiana.  This  is  corroborated  by  other  witnesses,  and  the  currrent  of 
testimony  shows  that  the  largest  portion  of  the  cargoes  of  these  boats 
was  in  wretched  condition,  the  bagging  and  ropes  rotten,  many  of  the 
bales  burst  open,  which  was  the  state  of  it,  as  proved  by  the  bank,  when 
it  reached  New  Orleans. 

V/ith  reference  to  the  cargoes  of  the  Louis  D'Or  and  Beauregard,  the 
intervenor  says,  page  21  of  his  brief:  "We  are  not  disposed  to  deny 
that  in  the  early  part  of  1863,  and  during  the  same  period  in  which  the 
Osceola  was  engaged  in  carrying  cotton  to  Lake  Caddo,'  Stevenson  pur- 
chased  a  considerable  amount  of  cotton  in  Louisiana,  Texas  and  Arkan- 
sas, and  left  it  at  that  time  on  the  several  plantations  where  it  was 
bought;  but  we  have  to  say,  relative  to  the  cotton  on  the  Louis  D'Or 
and  Beauregard,  as  we  have  already  urged  regarding  the  cargoes  of  the 
Texas. and  Doubloon,  that  "  there  is  no  evidence  except  that  of  Stevenson, 
to  identify  the  cotton  in  these  two  steamers,  with  that  purchased  for  the  bank  in 
1308,  and  left  upon  the  plantations, 

Stevenson  thus  particularizes,  as  to  the  cargoes  of  the  Louis  D'Or  and 
Beauregard.  These  boats  were  loaded  "  partly  with  cotton,  brought  by 
the  steamer  Dixie  from  Frank  Armor's  plantation,  above  the  Baft,  and 
partly  with  cotton  brought  from  Monterey  on  the  steamboat  Blantas. 
The  Beauregard  was  loaded  with  some  300  odd  bales  of  cotton  *t  John 
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Pickett's  plantation,  above  Shreveport,  and  the  remainder  of  her  cargo* 
was  put  on  at  Shreveport,  with  cotton,  partly  brought  on  wagons,  and1 
partly  with  cotton  brought  in  on  the  small  steamboat  Blantas,  from  Mon- 
terey and  Wilson's  point. 

The  condition  of  this  cotton  was  similar  to  that  of  the  cotton  on  the 
Doubloon  and  Texas,  generally  covered  with  rotten  baling  and  rope. 

The  bank's  case  as  thus  presented,  is  this:  That  with  ample  pecuniary 
means  in  1863,  it  then  purchased  large  quantities  of  cotton,  which  were 
deposited  at  different  points;  that  at  the  expiration  of  the  war,  there 
remained  out  of  the  whole  lot  so  purchased,  some  7,250  bales  at  those 
points,  and  that  the  cargoes  of  the  Texas,  Donbloon,  Beauregard  and 
Louis  D'Or  were  shipped  at,  or  consisted  of  cotton  brought  from,  those ' 
designated  points. 

Prom  these  facts,  in  the  absence  of  any  evidence  to  prove  the  previous 
removal  of  this  cotton  from  these  depositories,  respectively,  or  its  des: 
traction  there,  it  may  be  reasonably  inferred  that  that  cotton  formed  the 
cargoes  of  the  four  boats. 

To  destroy  the  presumption  which  the  law  raises  in  favor  of  the  bank, 
and  to  confute  the  positive  testimony  of  Stevenson  and  other  witnesses, 
the  intervenor  offers  countervailing  testimony,  by  which  he  undertakes 
to  establish  the  following  state  of  facts: 

That  at  the  time  of  the  evacuation  of  Alexandria  by  the  United  States 
army,  he  owned  in  that  place  some  4,000  or  5,000  bales  of  cotton,  all 
baled  in  new  india  bagging,  and  on  which,  or  a  large  portion  of  it,  figured 
the  mark  "  A.  Q.  M.,"  ••  D.  N.  W.,"  "  W.  B." 

That  the  bulk  of  this  cotton  had  been  shipped  in  government  trans- 
ports for  transportation  to  New  Orleans,  but  were  afterwards  thrown' 
ashore  nnder  the  river  bank,  along  and  opposite  the  town  of  Alexandria: 
that  owing  to  the  peculiar  position  of  this  cotton  under  the  bank  of  the1 
river,  it  escaped  destruction  by  fire  when  the  town  was  burnt;  that  this 
cotton,  after  the  capture  of  the  town  by  the  Confederate  army,  found  its 
way  up  Red  Biver  to  some  points  at,  or  in  the  vicinity  of  Shreveport,  or' 
above  or  circumjacent  thereto;  and  that  the  cargoes  of  the  Doubloon, ' 
Texas,  Louis  D'Or  and  Beauregard,  consist  of  the  identical  cotton  so c 
owned  by  him  in  Alexandria. 

To  identify  the  cotton,  the  intervenor  produces,  and  relies  upon,  the 
testimony  of  four  witnesses,  to- wit:  JolinL.  Coates,  John  W.  Monotint  J. 
F.  Molltre  and  T.  H.  Bradley,  aud  this  is  the  only  testimony  we  deem  ft 
necessary  to  examine,  as  we  will  consider  established  the  fact,  that  the 
intervenor  had  in  Alexandria  a  large  quantity  of  cotton,  with  descriptive 
marks,  which  escaped  destruction  by  fire. 

/.  L.  Coale*  was  United  States  treasury  agent  for  northern  Texas.  He 
arrived  in  Shreveport  from  New  Orleans  for  the  first  time  on  the  ?th  June, 
1865,  and  remained  there  till  he  left  for  Marshall,  Texas,  arriving  there 
forty-eight  hours  after  leaving  Shreveport,  about  the  Ulh  or  12&  of  the 
same  month. 

Previous  to  leaving  Shreveport  for  Marshall,  he  acted  as  assistant  of 
Breckinridge,  the  local  treasury  agent  at  Shreveport. 

He  went  on  board  the  Doubloon  arid  Texas,  lying  at  Shreveport,  to 
inspect  their  cargoes,  to  know  if  they  had  any  contraband  cotton  on 
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board.     These  boats  were  deeply  laden.    He  found  All  the  cotton  marked 

"  J.  A.  S.,,T  which  Breckinridge  had  told  him  meant  John  A.  Steve***, 

•and  "with  that  he  had  nothing  to.  do,  as  it  had  been  Arranged." 

:  Bat  still  he  proceeded  to  examine  this  J.  A.  43.  cotton,  and  Aie  frmod 

on  the  bales  so  .marked  other  partial  marks,  W.  andB.,  WB.,  ai*l  wm 

dn  the  edge  V^l.  Q.  M*: 

The  J.  A.  8.  was  over  some  other. mark  that  had  evidently  been  changed* 
He  remembered  no  mark  of  two  letters. 

The  bales  were  uniformly,  not.  remarkably  larjge,  and  were  covered 
with  india  bagging  apparently  new. 
.    He  dops  not  know  how  many  bides  thei:e  were  of  this  mark  or  peculiarity;  tatf 

•  Tie  saw  enough  to  lead  him  to  suppose  tiie  whole  cargo  was  the  same. 

These  two  boats  wonld  reach  New  Orleans  about  the  15th  June. 

This  i8j0ll  Ooates  says  about  the  cargoes  of  the  -Doubloon  and  Texas. 

The  letters  W.  and?B.  and  \VB.,  pn  the  bales  inspected  by  Goatee,  do 
•not. correspond,  with  the  mark  on  the  Bailey,  Alexandria  cotton,  wlita* 
wasWH.  connected.  If  in  cargoes  of  cotton,  densely  packed,  Coat ei 
could  see  enough  to  lead  him  to  suppose  the  whole  cargo  was  the  boim 
as  the  bales  he  did  examine,  -still  no  identity  is  shown  between  these-cw- 
goes  and  the  Alexander  cotton,  unless  the  A.  Q.  M.  and  the  new  indis 
bagging  on  bales,  marked  W.  and  B.  and  WB.t  sufficed  to  metamor- 
phose this  particular  mark  into  another  one,  as  distinctive  aj  it 

£&  no  cotton  on  either  of  these  boats  was  found  marked  WB.  H  migfet 
be  inferred  that  other  cotton,  besides  the  Alexander  cotton,  had  the  le  t 
ters  A.  Q.  M.t  and  was  baled  in  new  india  bagging. 

Ab  to  the  inspection  of  the  cargo  of  the  Doubloon,  it  is  somewhat 
•strange  that  the;mate  of  that  boat  had  no  knowledge  of  it,  and  that  not 

•  bale  was  moved  to  make  the  inspection. 

\  Goates  afterwards,  in  his  said  capacity  of  revenue  officer, -made  aa 
inspection  on  the  Louis  D'Or,  and  found  on  her  the  same  character  ef 
cotton,  the  same  bagging  and  erasures,  as  he  had  found  on  the  Doubloon 
*.nd  Texas. 

His  reaaon  for  making  this  last  inspection,  was  his  having  heard  in 
Marshall;  >that  the  agent  of  Stevenson  had  caused  the  marks  to  be 
changed  on  67  bales  of  other  cotton,  by  substituting  J.  A.  &.  therefor, 
lind  for  >thjs  Stevenson  was  arrested. 

,  He  found  on  the  Louis  D'Or,  the  WD.  chiefly  on  the  ends  of  the  hales, 
tod  the  marks  A-  .$.  M.  on  tl*e  edges.  He  found  difficulty  in  decipher- 
ing the  matjis,  because  some  of  the  marks  were  cut  out  at  the  edge,  bat 
by  .placing  the  pieces. together  he  made  out  the  A.  Q.  M.  It  was  by  the 
'application  of  turpentine,  he  discovered  the  J.  A.  5.  was  marked  over 
theWB. 

How.many  bales  so  marked  were  on  the  Louis  D'Or,  Goates  did  ad 
say,  nor  does  he  say  that  from  .what  he  did  see  on  that  boat,  he  was  fed 
to  suppose  ithe  whole  of  the  cargo  was  the  same. 

This  indefinite  statement,  in  regard  to  the  cargo  of  the  Louis  D'Or,  wm 
occasioned  probably  try  the  facMhatany  inspection  he  made  on  that  botfc 
was  during  the  night  of  the  17th  or  I8th  June,  as  from  the  aooooat 
Ooates : gives  of  his  movements  from  his  first  arrival  in  Shreveport*  it 
oould  only  have  boon  made  then. 
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-  Be  ibis  as  it  may,  apart  from  the  hugeness  of  the  supposition  of  Costes, 
s$  to  the  character  of  the  whole  of  the  cotton  on  the  .Doubloon  and 
Texas,  his  testimony,  when  analyzed? amounts  to  ver y  littlel  ".    , 

Joan.  W.  Martin,  the  next  witness,  followed  various  avocations,  pryicf- 
piUy  that  of  steamboat  man,  and  was  in  Alexandria  between  1&62  and 
1864,  and  was  frequently  on  Bailey's  plantation.  Bailey  had  a  large 
Brass,  and  his  bales  would  average  550  lbs.  Bailey  had,  he .  supposes, 
some  4.000  or  5,000  bales  in  Alexandria,  of  which  there  must  have  been 
son*  3,000  bales  in  new  india  bagging.  He  saw  Bachel  marking  it  almost 
every  day  D.  N.  W.,  on  the  edge  of  the  bales,  which  had  in  the  original 
nark  WB.  He  only  looked  at  this  cotton  casually,  and  his  attention  was 
not  particularly  called  to  it;  yet  he  recognized  this  cotton  on  board  of 
the  Louis  D'Or  and  Beauregard  at  Shreveport,  some  fifteen  months 
afterwards. 

He  remarked  to  people  about  there,  "  that  must  be  some  of  old  man 
Bailey's  cotton." 

He  saw  some  he  could  not  distinguish,  with  the  mark  Wft.  He  could 
see  enough  to  tell  it  had  been  WB. 

It  had  been  partly  obliterated,  by  tearing  the  bagging,  apparently  by 
.design.  •  .      .     , 

On  the  Louis  D'Or,  there  "  must  have  been  "  some  300  or  400  bales, 
and  on  the  Beauregard  some  100,  200  or  300  bales!  and  the  two  boats 
mast  have  had  500  or  600  bales. 

He  was  watching  cotton  casually,  but  saw  nothing  particular  about  the 
cotton  on  the  Louis  D'Or  and  Beauregard. 

Hie  attention  was  first  attracted  to  the  cotton,  by  the  marks  being  part- 
ly obliterated,  and  the  bagging  new,  and  the  bales  large,  and  its  resem- 
bling the  bagging  he  had  seen  on  the  bales  at  Alexandria. 

He  cannot  tell  exactly,  now,  what  portions  of  the  WB.  were  obliterated, 
end  what  remained;  enough,  however,  to  distinguish  the  cotton.  He 
examined  200  or  300  bales,  on  which  the  mark  was  obliterated,  but  he  does 
not  know  that  he  examined  any  of  (hem  particularly. 

He  pulled  the  bagging  aside,  and  examined  some  4,  5  or  6,  but  he  did 
not  see  the  quartermaster'*  mark  on  a  single  bale;  only  the  bagging  torn  off 
at  the  edge.  He  did  not  examine  any  particularly;  there  was  no  use  to 
do  so;  eight  or  ten  inches  were  cut  out.  He  was  pulling  down  the  bag- 
ging, so  as  to  make  the  letters  WB.  come  together.  When  he  brought 
the  ragged  parts  together,  he  discovered  it  was  the  same  mark  he  had 
eeen  in  Alexandria. 

It  may  be  observed  here,  that  Martin  was  employed  by  McKee  to  watch 
■for  Confederate  cotton.  His  testimony  amounts  to  this:  He  saw  in 
Alexandria  in  1864,  a  large  pile  of  cotton,  some  3,00J  bales,  which  he 
looked  at  casually;  but  he  remembered  the  mark  WB.,  D.  N.  Wi,  but  not 
the  A.  Q.  M.,  the  size  of  the  bales,  and  the  kind  of  bagging  which  cov- 
ered them.  He  finds  the  WB.  on  a  few  bales;  the  mark  obliterated  on 
300  or  400  on  the  Louis  D'Or,  and  on.  the  Beauregard  100,  200  or  300 
.bales;  in  all,  some  500  or  600  bales.  There  was  not  a  sign  of  the  quar- 
•teaBaater's  mark  upon  it;  only  where  it  might  have  been,  and  the  Court 
61 
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ii  to  infer  from  this  testimony,  that  there  "  mud  have  been  "  500  or  GOO 
bales  on  the  two  boats,  belonging  to  tie  izrtefvenor. 

The  next  witness  is  John  F.  Motlire. 

At  the  request  of  the  intervenor,  be  accompanied  him  to  the  levee  at 
#ew  Orleans.  This  was  about  the  middle  of  June,  1865.  They  went  on 
board  several  boats,  the  Texas,  fioubloon,  Frolic  and  Pauline,  (is  sot 
positive  as  to  the  Pauline)  to  see  if  they  had  any  of  Bailey's,  the  inter- 
venor's  cotton  on  them.  This  witness  says  he  had  seen  Bailey's  cotton 
it  Alexandria.  He  had  there  some  4,000  or  5,600  bales,  maybe  more. 
This  cotton  was  marked  D>  N.  W.,  A.  Q.  JL,  WB.  The  bagging  cot- 
ering  it  was  new  India  tagging,  which  the  quartermasters  had  brought 
up  from  New  Orleans,  to  distribute  among  loyal  people.  Bailey's  bales 
were  very  large,  say  450  or  500  lbs. 

There  was  a  peculiarity  on  the  baling,  which  Bailey  explained  to  him, 
as  being  caused  by  a  defect  in  his  press. 

The  rope  was  so  far  from  the  end,  being  about  eighteen  inches,  mat  it 
made  the  ends  of  the  bales  swell  out  unevenly,  thereby  causing  a  diffi- 
culty in  storing  it. 

Most  all  the  cotton  had  the  appearance  of  being  the  same  lot  of  Bailey 'a 
cotton  he  had  seen  at  Alexandria.  On  this  lot  (on  the  Doubloon,  Texts, 
Frolic  and  Pauliue)  some  25  or  3b  bales  had  on  them1  the  WB.  quite 
visible. 

The  mark  was  considerably  worn,  yet  the  mark  WB.  could  be  easily 
distinguished  on  the  25  or  30  bales.  Be  noticed  the  ends  turning  «p, 
and  they  had  the  same  appearance  as  those  he  had  seen  in  Alexandria, 
the  .game  india  bagging  in  appearance,  comparatively  new,  but  it  hid 
been  hauled  about  a  good  deal. 

On  the  edges  of  the  bales  in  some  places,  by  turning  up  the  ravelled 
part,  you  could  see  occasionally  an  J.  or  an  M.  §.  D.  or  a  W.  It  looked 
as  if  the  mark  had  been  intentionally  defaced.  ffdw  many  the  witness 
examined  on  these  boats  he  does  not  inform  us,  not  on  which  of  the  four 
boats  (Doubloon,  Texas,  Frolic  and  Pauline)  He  found  25  or  90  halei 
marked  WB. 
.  He  went  afterwards  on  the  Louis  B*Or  and  Beauregard,  and  found  the 
WB.  on  $  ox  10  bales,  but  could  see  that  the  whole  or  most  part  of  the 
cotton  had  been  tampered  with,  ends  cut  off,  edges  out  and  ravelled. 

He  did  not  look  on  the  Louis  tJ'Or  and  Beatiregrtrd  to  find  the  lettcn 
2).  N.  TV.  A.  Q.  M.,  although  he  was  employed  by  Bailey  to  hunt  up  bis 
cotton.  There  might  have  been  50  or  60  bales  on  all  the  boats  on  which 
the  witness  could  see  a  D.  &  W.  A.  Q.  or  A. 

.  On  all  the  »£x  boats,  there  Were  altogether  6,000  or  7,000  bales,  out  of 
which  2,500  or  3,000  bales  hod  the  same  appearance  by  the  bagging;  de- 
faced marks,  raised  ends,  as  be  had  seen  in  Alexandria,  claimed  by 
Baiiey. 

What  proportion  of  the  400  or  400,  or  of  the  2,500  or  8,000  bales  wa§ 
qn  the  Frolic  or  Pauline,  (neither  cargo  of  which  fe  lit  dottttiwerajl  wft 
are  left  to  conjeoture.  This  witness  speaks"  of*  ft  strfiiiig  peculiarity,  not 
observed  by  the  oUier  witnesses,  which  wbutil  haWbeeri,  from  hia  des- 
cription of  it,  a  distinctive  mark  for  identification;  but  how,  in  six  or  tit 
boats,  piled  with  cotton,  forming  a  solid  mass,  and  on  two  of  which  boats 
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tfeere  was  not  a  bale,  any  one  conld  form  any  estimate  or  an  approximate 
of  the  2,500  or  3,000  bales  of,  or  like/Bailey's  cotton,  oat  of  coinpfiict 
piles  of  6,000  or  7,000  bales,  it  is  difficult  to  conceive.  *" 

All  that  this  testimony,  if  it  were  consistent  with  itself,  would  prove, 
is,  t&ajt  on  the  Doubloon,  Texas,  Frolic,  and  perhaps  the  Pantfrre,  !ttoe 
witness  found  spine  25  or  80  bales,  with  the  WB.  and  other  chtrracWrt^ 
tics,  and  this  is  rendered  donbtfal,  by  the  fact  that  on  two  of  the  feoattlr 
on  which  they  were  discovered,  there  was  not  a  single  bale  claimed  ffflnx 
the  bank.  r  '    -yr 

The  WB.  on  8  or  10  bales  on  the  Beauregard  and  Lotxis  DX>r  would 
be  more  reliable  evidence,  if  being  employed  to  hunt  up  Bailey's  cottohi 
the  witness  l^ad  thought  of  looking  on  those  boats  for  the  occaskroai 
J).  2T.  TF.,  A.  Q.  AT.,  which  he  failed  to  do."  — 

The  next  and  last  of.  the  four  witnesses  called  to  identify  the  interve* 
nor's  cotton,  is  f.'H.  Bradley. 

He  was  a  printer  by  t*ade,  and  bad  lived  in  Alexandria,  having  known 
the  in tervenor  eight  or  nine  years. 

He  knows  the  intervener  had  a  large  quantity  of  cotton  there" .  -  Htt 
saw  one  Baoheland  his  son  marking  the  cotton  with  [the  letters  D.  N. 
W.,  A.  Q.  M.,  W£. 

He  only  saw  this  cotton  casually,  and  was  not  employed  to  examine  ft 
carefully.  He  saw  it,  however,  sufficiently  to  recognize  it  again.  Being 
in  search  of  the  intervenor,  he  found  him  at  the  levee  at  New  Orleans, 
where  the  Doubloon  an4  Texas  were  discharging  their  cargoes.  He  was 
greatly  excited,  pointing  out  some  of  the  cotton,  which  he  swore  was 

hi*.  .  '    ?  "  "; 

There  "must  have  been  "  20  or  25  bales  that  had  WB.  on  them,  hi 
t)>*  aajme  shape  as  that  at  Alexandria.  There  were  not  a  great  many  thai 
the  letters  B.  K  W.  A,  Q*  M->  could  be  seen;  but  some  150  or  200  bales 
had  the  bagging  cut  out  of  them.  He  could  discover  some  portions  of 
the  letters  where  the  D.  K  W.  A.  Q.  M.  had  been  put  on.  They  had 
been  out  out,  but  by  putting  the  pieces  together,  parts  of,  but  not  all  of, 
the  letters  could  be  made  out. 

Later,  he  found  on  the  JLouis  D'Or  and  Beauregard  15  or  20  bales  with 
the  WB.,  which  could  be  distinguished,  and  some  portions  of  Other  fet- 
ters, where  the  D.  JV.  TT.  4.  Q.  H[.  had  been  cut  out,  but  on  which  was 
an  Qccaaional  Jlf-  or  A.,  etc.,  not  the  whole. 

The  bales  weje  in  a  very  ragged  condition,  but  about  b*00  or  400  were 
found  cut  and  naarked. 

At  the  request  of  the  intervenor,  be  found  his  estimate  of  the  portidri 
of  the  cargoes  on  the  four  boats,  which  had  a  similar  appearance  with 
the  Alexandria  cotton,  and  adopted  the  identical  estimate  made  by  Mbl- 
lere,  2,500  or  3,000  bales. 

Bat,  comparatively,  few  bales  could  be  recognized  by  marks.  This 
witaeee,  however,  who  ha^  only  seen  the  Alexandria  cotton  fourteen 
months  previously,  and  whose  attention  had  not  been  called  to  it,  redol- 
lected  the  letters  marked  on  ft;  their  groppSf  *nd  where  they  were1 
marked,  their  size  and  appearance  of  the  bales,  the  kind  of  bagging, 
indeed  every  particularity  in  regard  to  them,  except  the  very  remarkable1 
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appearance  of  the  bales,  caused  by  a  defect  in  the  intervener's  press,  10 
well  described  by  one  other  witness. 

:,/£hiB  is  all  the  testimony  in  the  record  to  prove  identity. between, the 
c6t*on  bright  telNew  Orleans*  by  the  batiks  and  that  which  the  inter- 
•veifor  had  in  Alexandria^  and  as  itfs  upon  that  evidence  that  the  whole, 
or  a  large  portion  of  the  cargoes  of  the  Doubloon,  Texas,  Beauregard 
and  Louis  D'Orar*  claimed  lor  the  intervener,  we  have  examined  it 
thoroughly.         - 

' heading  this  testimony,  separately  and  collectively,  and  with  the  cars- 
W  desire?  to  ascertain  the  truth  and  the  whole  truth  of  the  case,  so  as  to 
award  the  cotton  in  controversy  to; the  party  who  may  prove  bis  right  to 
it,  we  are  constrained  to  say  that  the  testimony  of  the  intervenor,  poiseil 
against' that  adduced  by  the  bank,  which  is  irreconcilable  with  it,  par- 
ticularly as  to  the  external  appearance  and  condition  of  the  bales,  when 
*  shi^^ed  and  when  discharged  at  New  Orleans,  does  not,  except  for  a  very 
'few*  Inkles;  produce  that  legal  certainty  which  is  absolutely  essential  to 
the  recovery  of  property  to  which  title  is  asserted. 

10  M.  419.  14  La.  455.  2  Rob.  27.  19  La.  206.  So  long  as  the  pre- 
sumption of  the  bank's  title,  resulting  from  its  possession  of  the  bulk  of 
the  cotton,  was  not  rebutted  by  contrary  proof,  it  was  not  incumbent  on 
it  to  show,  although  we  think  it  did  show,  with  reasonable  certainty, 
*wa*i),.  where,  m&  bow,  it,  bed  acquired  the  cotton  sought  to  be  taken 
from  it 

It  is  true  that  Stevenson,  the  agent  of  the  bank,  occupies  in  the  suit 
in  iuterventien,  a  prominent  position  as  a  witness  lor  the  bank;  but  hit 
^testiinony,  as  to  his  purchases  and  storing  the  cotton  for  the  bank,  does 
not  seem  to  be  rebutted. 

True/as  we  said  in  our  first  opinion,  "Stevenson  could  not  be  every- 
where, but  his  sole  occupation  at  the  time  was  to  attend  to  his  purchases, 
and  to  have  them  put  at  available  points.  So  far  as  he  testifies,  as  to  hit 
illicit  movements  in  purchasing  cotton,  storing  and  shipping  it,  it  suf- 
fices to  say  his  testimony  is  not  rebntited. 

•  With  the  exception  of  thirty-five  bales  on  all  the  boats,  which  the 
intervener's  'Witnesses  say  they  positively  identify  by  marks,  and  lor 
which  allowance  will  be  made,  we  think  the  scale  turns  almost  entirely 
agarose  the  intervene?.  But  were  the  balance  equipoised,  the  fact  that 
the  District  judge  who  tried  the  case,  and  who  had  ample  opportunity  to 
'obfcervethc  deportment  of  each  witness  who  was  examined  before  him, 
and  to  sec  how  his  evidence  was  given,  decided  the  case  of  theintervenor 
against'liim,  in  favor  of  the  bank. 

5  The' cotton  was  shipped  en  the  four  boats*  aU  of  which  left  Shreveport 
without  triederaaee  or  molestation  on  the  part  of  the  vigilant  government 
officiate  there,  who  had  made  or  caused  to  be  made  such  important  dis- 
coveries respecting  their  cargoes,  and  at  the  time  the  claim  in  intervention 
was  set  »p,  nearly  all  the  cargoes  of  the  four  boats  were  in  possession  of 
the  bank. 

"  In  pari  causa  possessor  haberi  debet,  eiprorei  possessore  in  dubio  met 
pronntotiandutnL" 
•    From  the  thifrtydhre  bales  now.  awarded  to  the  intervener,  most  1m 
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SUM  of  tooteian*  r.  Louisiana  Stele  Ban  to-Bailey*  Interonor. 

deducted  the  government  quota,  one-fifth,  or  seven  bales;  thue*re)du*ing 
the  number  to  twenty-eight  bales.  ,v 

Allowing  for  each  bale,  according  to  oar  first  computation,  ;One  hun- 
dred and  fifty-four  dollars,  it  yields  an  aggregate  oMcmriitQnsa&d  three 
hundred  and  twelve  dollars,  for  which  judgment  will  be- tendered  lortbe 
intervenor.  •••■♦.«     \  ...  *   v 

It  is  therefore  ordered*  adjudged  *nd  deereed  that  our  first  judgment 
on  the  demand  in  intervention  of  William  Bailey,  be  so  amended  as  to 
reduce  the  amount  allowed  thereby,  to  the  sum  of  four  thousand  three 
hundred  and  twelve  dollars,  #4,812)  and  no  more;  and  so  far  as.  our  #*»* 
judgment  is  not  in  conflict  with:  our  present  decree,  ft  k  affirmed. *    . 

We  concur  in  this  decision. 

Zevon  Labauvb,  Associate  Justice,  . 
E.K  Horau*  "  ■    ,     "  , 

Tauafkbbo,  J.  I  think  the  judgment  first  rendered  in  tats  o*se  should 
not  be  altered,  and,  therefore,  dissent from  the-  opinion  o*  the  majority  #f 
the  Court. 

Hyxan,  0.  J.,  dissenting.  .  -      •    .     r     ' 
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No.  1658.— Joachim  Kohn  et  ate.  t.  J.  A.  MoHxrroir.— Hrtt.  k  Mam^am 

Third  Opponents. 

To  preeerva  the  prfvfl*re  tff  an  architect  o*  ballder  atfalnst  Urifd  peteepa  for  -workman*  apfterfili 
and  auetainerjr  eoloV  etc,  for  the  erection  of »  rag ar>hoaaje,  angar-mill,  and  a*  w-miUt  he  moat  have 
tbe  contract  or  act  duly  recorded  tn  the  offloe  of  the  recorder  of  mortgagee  wttnln  etx  day*  of  in* 
date,  if  the  aot  haa  been  paeaed  in  the  plaoe  where  the  offloe  of  mortftagftalekepfeatfmgone  fer 
foretety  two  leasee  from  UieplaoewMere  the  »otwa«  payed  to  the  ofioe.   Q.  g.a^eO, 


A 


PPEAL  from  District  Court,  Parish  of  East  Baton  Rouge,  Posey,  T. 
Favrot  &  Lamm,  for  plaintiffs.    Burgess  &  Chaney,  for  appellees.' 

Howell,  J.  The  plaintiffs,  having  obtained  judgment*  on  27th 
November,  1865,  against  the  defendant,  with  a  recognition  of  i  mortgage 
on  the  Courtana  or  Little  Misery  plantation*  caused  tho  property  to  Ije 
Seized,  and  advertised  for  sale  on  the  6th  January,  1866.  Whereupon 
Hill  &  Mark  ham  intervened  by  third  opposition,  olariiniBg*: privilege 
superior  to  all  others,  on  the  sugar-house*  sugarHmill,  saw-mill,  engine, 
machinery,  etc.,  on  said  plantation,'  for  the  amount  of  an  open  account 
lor  work  and  labor  done,  and  machinery  sold*  in  1855  and  1856,  for  one 
Jordan  Holt,  who  was  then  the  owner  of  said  plantation  and  asking  ttat  the 
said  su&ar-house,  mills,  machinery,  ote.,  be  appraised  saparateJjf  from  the 
other  property,  and  the  sheriff  ordered  to  retain  sufficient  proceeds  there- 
of to  pay  their  claim,  with  interest  and  costs.  It  is  alleged .  that  said 
account  was  duly  recorded  to  preserve  the  provilege. 

The  plaintiff*  answered,  denying  ihaisaidHci^ -Mired  iiir drepponents 
anything,  that  the  charges  are  correct,  if  any  work  was  done,  and  ifeat 
the  opponents  have  any  privilege  whatever. 

On  tbe  trial  of  the  opposition,  judgment  was  rendered  in  faro*  of  Bjjl 
'ft  Markham  against  said*  Holt  for  the  amount  oladmed>  niid  4aoreeing 
"that  the  proceeds  of  the  sale  of  said  sugar-house,  saw-mill,  engine, 
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fcoijejp,  machinery,  etc.,  or  so  much  thereof  as  may  be  necessary,  be  ap- 
propriated to  pay  the  said  judgment  in  favor  of  Hill  &  Markham.  in  pre- 
ference over  all  others. " 

From  this,  plain tiffs  have  appealed,  and  they  contend  that  the  said 
plantation,,  together  with  the  machinery,  etc.,  thereon,  having  passed  hx 
sheriff's  sale  under  a  writ  of. seizure  and  sale,  on  4th  October,  1856,  from 
Jordan  Bolt  to  James  A.  Mc  Hat  ton,  a  third  party,  from  whom  plaintiffs 
pblftined  their  mortgage  on  said  plantation  and  machinery;  the  preten- 
ded privilege,  to  have  effect  against  said  third  parties,  has  not  been 
ju;e^erved  in  the  manner  pointed  out  by  law,  viz:  by  the  registry  of  a 
contract  or  agreement,    C.  C.  2746;  Whitla  v.  Taylor,  6  A.  480. 

There  is  in  the  record  a  copy  of  the  account,  which  appears  to  have 
bean  recprded  on  14th  May,  1856,  but  it  is  without  the  signature  of  the 
debtor,  Holt,  and  is  not  an  agreement.  The  opponents  contend  that  by 
*&$-  8239*  0.  C,  it  is  only  necessary  to  record  the  amount  due  and  car- 
ijiflgjA  privilege  Admitting  this  to  be  correct,  (upon  which  we  reserve 
our  opinion)  the  recording  was  not  made  within  the  time  prescribed  by 
8240,  C.  C,  in  order  to  be  valid  against  third  persons.  And  further- 
more it  appears  that  these  opponents  made  a  similar  opposition  in  the 
executory  proceedings  of  Jas.  A.  McUatton  v.  J.  Holt,  in  May,  1856> 
claiming  the  same  amount  and  privilege,  and  obtained  an  order  to  have 
the  samej3Ugar-hpuse,  mills,  machinery,  etc.,  appraised  separately,  to  pay 
their  claim,  for  which  they  were  then  asking  judgment  against  their 
debtor,  Holt  But  the  order  was  not  executed,  and  they  permitted  the 
T?bqle  property  jbo  be  sold,  on  4th  October,  1856,  confusedly  in  mass, 

•rad  it  was  .purchased  by  McHatton,  who  paid  $13,900,  cash  into  the 
hands  of  the  sheriff,  retaining  the  balance  to  pay  his  own  mortgage  and 
other  specified  creditors  of  Holt,  not  including  Hill  &  Markham. 

This,  we  think,  relieved  the  property  sold  of  any  privilege  which  may 
then  have  existed  in  favor  of  Hill  &  Markham. 

It  ie  therefore  ordered  that  so  much  of  the  judgment  appealed  from  u 
agataina  the  third  opposition  of  Hill  &  Markham,  and  orders  the  sugir- 

.  house,  aaw-njill,  engine,  boilers,  machinery,  etc.,  on  the  Co  ur  tan  a  or  Little 
Misery  plantation,  seized  in  this  suit,  to  be  appraised  separately  from 
tjie  aaid  plantation  and  other  improvements,  and  the  proceeds  thereof 
appropriated  to  pay  said  judgment  in  favor  of  Hill  &  Markham  in  pre- 
farejncp  to  all  others,  be  reversed,  and  said  third  opposition  be  dismissed 
at  the  costs  of  opponents;  and  that  in  other  respects  the  judgment  be 

.  a^rnved,  costs  of  appeal  to  be  paid  by  the  opponents. 


No.  1505. — James  Bkowi*  v.  L.  L.  Johnson— O.  Belcher,  Executor, 

Intervenor. 

The  inscription  of  a  mortgage  ceases  to  be  evidence  against  all  parties  bound  by  it  \fter  the  lapts  rf 

ten  fears  from  the  date  of  inscription. 
«ha.9a*aaeot  j»y  the  nakar  of  a  part  of  a  series  of  notes,  forming  the  same  indebtedness  «#■*  *» 

aonpJjipa  has  obtained,  will  not  work  an  interruption  of  prescription  as  to  the  others. 
To  interrupt  prescription  on  a  piomissorr  note,  soma  acknowledgment  of  the  debt  evtelf  ce<  hjfcfe 

required. 

APPEAL  irom  tha  Distort  Court,  Parish  of  Lafourche,  GaU*.  J. 
W<  EoU  and  M.  Wttylor,  for  plaintiff.     T.   Beatli*  and  C  £efalr, 
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Brown  *.  Johnson. 


Howell,  J.  The  object  of  this  suit  is  the  recovery  of  $9,077  45,  fcfee 
amount  of  a  note,  made  in  New  Orleans,  by  W.  C.  and  F.  Webb  on  the  7KII 
March,  1846,  due  on  1st  January,  1854,  with  eight  per  cent,  interest' froia 
12th  February,  1846,  and  the  enforcement  of  a  mortgage  given  by  the 
makers  on  a  plantation  and  slaves  in  the  parish  of  Lafourche,  which,  it  10 
alleged,  was  assumed  by  the  defendant  in  a  subsequent  purchase  6f  sAict 
property.  Johnson,  the  defendart,  makes  no  defence;  but  O.  Belcher; 
the  dative  testamentary  executor  of  W.  C.  Webb,  one  of  the  matters 
of  the  note,  has  intervened,  and  pleaded  the  prescription  of  five 
jean  to  the  demand  on  the  note,  and  the  extinction  of  the  mort£agto  fbt 
want  of  reinscription  within  ten  years,  and  by  the  probate  sale  of  the 
moi  ig&ged  property . 

There  was  judgment  sustaining  the  plea  of  prescription;  and  too 
plaintiff  appealed. 

In  1846  W.  C.  and  F.  Webb  purchased  a  plantation  and  slaves  front 
the  heirs  of  Thomas  Bibb,  and  assumed  a  debt  due  by  said  Bibb  to 
Brown,  Brothers  &  Co.,  and  the  note  now  in  suit  by  plaintiff  as  holtfer 
and  owner,  with  others,  similar,  was  transferred  to  Brown,  Brothers  &  00. 

In  1854  F.  Webb  sold  his  undivided  half  of  said  property  to  "W.  C. 
Webb,  who  assumed  the  liability  on  said  notes,  amounting  then  t& 
$45,157  07,  principal  and  interest.  In  1856  W.  O.  Webb  died  and  at  Ms 
succession  sale,  on  the  10th  May,  1858,  the  said  property  was  sold  ft)  L. 
L.  Johnson,  the  defendant,  for  9200,000,  payable  975,000  ca<?h,  and  the 
balance  in  five  equal  annual  instalments,  with  special  mortgage,  and 
vendor's  privilege,  and  personal  security.  The  proce*-terb'al  of  this  sale 
was  recorded  in  the  office  of  the  parish  recorder,  on  the  14th  Jane,  185$, 
and  on  the  12th  July,  following,  the  testamentary  executor,  Wm.  ft. 
Webb,  filed  an  account  showing  receipts,  disbursements,  assets,  Adbfe, ' 
notes  paid,  notes  taken  as  part  of  the  £rice  of  property  sold,  ancT  a 
balance  in  favor  of  the  succession  of  91,172  81  which  was  declared' to  bV 
apparent  only.    In  the  account  is  the  following  item : 

"  124.  Amount  assumed  by  L.  L.  Johnson,  payable  to  Brown,  Brothers 
k  Co.,  (Nicholson  &  Co.,)  for  which  L.  L.  Johnson  will  be  Entitled  to  a 
credit,  when  paid 935,948  88. M 

This  account  was  homologated  on  the  4th  of  September,  1858;  Upon  the 
petition  of  C.  Belcher,  attorney  for  the  executor. 

The  act  of  Mortgage  of  the  7th  March,  1846,  securing  the  rfote"  in  snit 
and  others,  was  duly  inscribed  in  the  parish  of  Lafourche,  on  the  2£  of 
April  of  that  year,  reinscribed  on  the  6th  December,  1855,  and  again  6h 
the  2Wt  Jtdy,  1866. 

The  succession  of  W.  C.  Webb,  represented  by  O.  Belcher,  dative  testa- 
mentary executor,  is  shown  to  be  a  creditor  of  the  defendant  to  a  large 
amount  with  mortgage  and  vendor's  privilege,  and  has  manifestly  such 
an  interest  as  to  authorize  the  intervention  herein. 

Upon  looking  into  the  proces-verbal  of  the  adjudication,  at  the  sue* 
cession  sale,  on  10th  May,  1858,  to  the  defendant  Johnson,  we  can  find 
no  assumption  of  the  debt  due  to  Brown,  Brothers  &  Co.  But  plaintiff 
relies  upon  a  document  in  the  record,  offered  in  evidence  by  him»  and 
styled  "Statement  of  account  of  Leonidas  L.  Johnson,  with  the  succession 
of  Wyatt  C.  Webb,  deceased,  as  to  purchase  at  succession  sale  of  Webster 
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Plantation,  slaves,  etc.,  attached  May  10th  1858,"  in  connection  with  the 
above  item  in  the  executor's  account,  to  establish  the  assumption.  Thii 
document  is  certified  by  the  clerk  of  the  court,  on  ith  May,  1866,  to  be 
on  fije  and  on  record  in  his  office,  and  in  it  is  set  forth  that  Johnson  had 
assumed  the  said  "debts  due  by  the  said  succession  to  Brown,  Brothers  k 
Co.,  (Nicholson  &  Go,i  amounting  together,  the  interest  calculated  to  day 
of  sale,  10th  May,  1858,  to  835,048  35;"  but  it  is  unsigned  and  u 
acknowledged,  as  appears,  by  Johnson,  at  Helena,  Arkansas,  on  March 
25th,  1867,  after  the  institution  of  this  suit,  as  the  settlement  between  him- 
self and  the  executor  of  W.  C.  Webb. 

We  cannot  give  to  this  instrument  the  effect  claimed  by  the  plaintiff 
It  contains  a  material  change  in  the  terms  on  which  the  property  of  the 
succession  was  ordered  to  be  sold,  and  on  which  the  prooes-verbql  shows 
it  was  sold,  and  has  in  itself  no  date  prior  to  the  date  of  the  clerk's 
certificate,  to- wit:  4th  May,  1866.  and  no  effect  as  to  Johnson's  creditors 
prior  to  his  acknowledgment  25th  March,  1867,  There  is  no  authentic  or 
other  satisfactory  evidence  in  the  record,  of  any  assumption  by  Johnson, 
which  will  bind  the  succession  of  Webb.  The  succession  is  in  no  wone 
position  as  to  Brown,  Brothers  &  Co.,  by  the  sale  to  Johnson,  than  if  bo 
aale  had  been  made.  Plaintiff's  claim  consequently  rests  upon  the  orig- 
inal mortgage  of  7th  March,  1846,  and  the  assumption  of  W.  C.  Webb,  in 
his  purchase  from  F.  Webb  in  1854.  There  is  no  reinscription  of  tins 
latter  assumption,  and  it  is  therefore  extinct. 

The  former  was  reinscribed  on  6th  December,  1855,  and  again  on  24th 
July  1866,  a  lapse  of  more  than  ten  years.  Plaintiff  invokes  the  maxim 
contra  non  vaientem  to  excuse  this  delay.  The  proof  does  not  warrant  the 
application  of  this  maxim,  if  the  maxim  can  apply  to  such  a  case.  The 
inscription  on  6th  December,  1855,  ceased  to  be  evidence  as  to  all  parties 
on  the  6th  December,  1865;  and  thai  on  the  24th  July  1866,  having  been 
made  after  the  title  had  passed  from  those  bound  by  the  mortgage,  wis 
ineffectual,  and  the  mortgage  is  extinct. 

The  item  in  the  account  homologated  on  the  4th  September,  1858,  at 
to  the  assumption  by  Johnson,  cannot  be  taken  as  an  acknowledgment 
on  his  part,  or  a  judgment  against  the  succession  of  Webb. 

It  is  a  memorandum  by  the  executors,  that  Johnson  had  assumed  a 
certain  amount  payable  to  Brown,  Brothers  &  Co.,  for  which  he  would 
be  entitled  to  a  credit  from,  the  succession  when  paid. 

It  may  be  an  admission  of  debt,  and  an  interruption  of  prescription  of 
the  note  as  to  the  succession;  a  question  not  before  us;  but  cannot  have 
the  effect  of  creating  an  obligation  on  the  part  of  Johnson,  or  interrupting 
any  prescription  as  to  him.  His  subsequent  payment  of  similar  notes 
could  not  interrupt  prescription  as  to  the  one  now  in  suit,  although 
originally  a  part  of  the  same  indebtedness.  It  required  some  acknow- 
ledgment of  the  debt  evidenced  by  the  note  sued  on,  which  has  not  been 
.  shown. 

We  think  the  plea  of  prescription  was  properly  sustained. 

Judgment  affirmed,  with  coats. 
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State  v.  H.  a.  J  &  B  Co.  — — - 

V q.  163L— The  State  of  Louisiana  *>  New  Orleans,  Jackson  and  Great 

KOBTPEBN  BaILBOAB  COMPANY.  . 

.  At  »H#l«otJpne  for  director*  of  the  New  Orleans,' Jaokaoo  and  Great  Nortnora  Railroad  Company; 

the  Slat*  of  Louisiana  and  the  City  of  New  Orleans  have  th»  right  to  one  iota  foremen  share  of 

stock  wbirtithf?  or  either  of  them  have  in  aaid  road.  v 

Whet*  the  rotea  of  the  City  of  Now  Orleans  and  the  SUte  of  Louisiana  have  not  been  counted*  at 

an  election,  hold  for  dtreetor*  of  the  Hew  Orleans,  Jaaksoo  and  Great  Noreaei*  Boifroad-OoA* 

paejr,  too  etooiioa  ie  anil  and  void. 
The  Stare,  being  a  atoekbolder  in  the  New  Orleans.  Jackson  and  Great  Northern  Railroad  ^ojp^any,^  tt  Vjd   k 

ha*  the  legal  right  to  question  before  the  ooorts  the  legality  of  any  eteciion  for  StreoMBT  *&*^  *lj 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  JXupi 
B.  L.  Lynch,  Attorney  General,  and  Lrwiy,  Mtrk$  *$  J}i 
plaintiffs  and  appellants.  GmpbtU,  Spafford  <fe  Qawqtbeti  and  J* 
moiids,  for  defendants  and  appellees. 

Brie/  by  Lacey,  M  tries  <fc  Butler,  for  plaintiff*.    *     *     *    Before  . 
eeeding  to  place  the  Court  in  possession  of  onr  views  upon  tl^e  reai  merits 
of  this  cause,  we  deem  it  not  amiss  to  give  Your  Honors  the  general  oat- 
lines  of  the  argument     We  contend: 

That  the  act  incorporating  the  company  provides  that  every  subscriber 
to  the  shares  of  the  capital-stock  shall  become  a  stockholder,  and  that 
at  alt  elections  by  stockholders*  and  at  all  their  meetings  each  share  shall 
las  entitled  to  one  vo«e;  and  that  in  this  statute  the  State  and  City  are  apt 
excepted. 

That  the  acts  granting  the  aid  of  the  State  to  the  extent  of  one -fifth 
of  the  capital-stock  of  the  company,  and  the  aid  of  the  City  to  the  extent 
of  two  millious  of  dollars  are  cumulative  statutes,  giviug  to  the  Stwte 
and  City  a  right,  additional  to  that  accorded  by  the  act  of  incorporation; 
in  other  words,  the  right  to  a  representation  of  three  in  the  board  of 
directors,  in  addition  to  the  privilege  of  voting  upon  the  strength  of 
their  stock. 

That  nnder  these  statutes,  the  State  and  City  had  the  right  tp  vqte  upon 
ths  strength  of  their  stock,  and  the  deprivation  of  this  right  by  the  com- 
missioners »f  election  was  unlawful. 

And  last!  ,  that  the  commissioners  were  not  justified,  in  declaring  the 
minority  andidates  chosen,  on  account  of  the  ineligibility  of  the  majority 
candidates. 

First.  The  act  incorporating  the  company,  Approved  April  22d,  1853, 
provides  that  every  subscriber  to  the  capital-stock  shall  become1  a  stock- 
holder, and  that  at  all  elections  by  stockholders,  and  at  all  their  meetings, 
ettch  stockholder  shall  be  entitled  to  one  vote  for  each  and  every  share 
held  by  him;  and  in  this  law,  the  State  and  City  are  not  excepted,,  or 
flatted  upon  a  diffisrent  footing  from  .that  of  private  stockholders.    . 

The  act  under  consideration  is  universal  in  its  application,  extending 
to  all  subscribers  to  the  capital -stock,  State,  municipal  and  individual. 
The  law  provides  that  any  subscriber,  from  twenty-five  dollars  and  .up- 
wards shall  become  a  stockholder,  and  thus  be  entitled  to  vote.  If  there 
lie  *  provision  in  the  charter  of  the  company,  which  places  the  State  and 
the  City  npon  a  footing  different  from  that  of  individual  stockholders, 
counsel  for  relators  have  not  been  able  to  discover  it;  and  we  do  not  hes- 
itate to  assert  that  in  and  by  the  act  of  incorporation,  no  such  distinction 
exists;  and  the  State  and  City,  as  well  as  individuals,  npon  subscribing 
to  the  capital-stock,  became  stockholders,  and  entity  to  vote,  .upon  the 
strength  of  their  shares. 

On  the  28th  day  of  April,  1858,  an  act  was  passed  authorising  a  sub- 
scription on  the  part  of  the  Slate,  to  one-fifth  of  the  capital-stock  of  all 
railroad  and  plaakroad  companies*  and  giving  the  State  a  right  to  a  per- 
63 
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manent  representation  of  three  in  the  board  of  directors  of  such  compa- 
nies. On  the  15th  of  March,  1854,  the  Legislature  authorized  the  Citj 
of  New  Orleans  to  subscribe  to  the  stook  of  the.  New  Orleans,  Jackson 
and  Great  Northern  Railroad.  Company,  in  a  sum  not  exceeding  two 
millions  of  dollars;  and  gave  to  the  City  a  like  representation  with  the 
State,  of  three  members  in  the  board. 

These  statutes,  it  is  contended  by  respondents'  counsel,  destroyed  the 
right  to  vote,  which  the  State  and  City  would  otherwise  have  possessed 
under  the  charter,  and  restricted  the  State  and  City,  notwithstanding 
their  heavy  subscriptions,  to  a  fixed  representation  of  three  each  in  the 
directory. 

This  leads  us  to  show : 

Second.  That  the  acts  granting  the  aid  of  the  State,  to  the  extent  of 
one-fifth  of  the  capital-stock,  and  authorizing  a  subscription  on  the  part 
of  the  City  to  the  extent  of  two  millions  of  dollars  are  cumulative  stat- 
utes^ giving  to  the  State  and  City  a  right  of  permanent  representation  in 
addition  to  the  right  to  vote  upon  the  strength  of  stock,  accorded  by  the 
act  of  incorporation. 

This  interpretation  is  correct,  because: 

1.  It  is  equitable. 

Our  interpretation  not  only  places  the  State  and  City  upon  equal  terms 
with  other  stockholders,  but  on  account  of  the  large  subscriptions  offered 
by  the  State  and  City,  and  the  very  great  pecuniary  interests  which  they 
have  at  stake,  in  the  affairs  of  the  company,  it  gives  to  them  a  right  in 
addition  to  that  bestowed  upon  private  stockholders. 

Is  it  anything  more  than  equitable  to  say  that  the  State  and  City,  when 
subscribing,  secured  the  privileges  of  other  subscribers;  and  that  the 
additional  burthen  of  a  heavy  subscription,  in  which  the  public  was  in- 
terested, carried  with  it  an  additional  right  or  privilege? 

2.  It  gives  effect  to  both  laws  on  the  same  subject-matter.  Civil  Code, 
Art.  17. 

8.  It  does  not,  bv  implication,  destroy  a  right  accorded  by  the  charter 
to  the  State  and  City. 

If  the  Legislature  had  intended  that  the  acts,  passed  on  the  28th  day 
of  April,  1853,  and  on  the  15th  of  March,  1854,  should  not  be  cumulative 
in  their  nature,  but  restrictive,  confining  the  rights  of  the  State  and  City 
to  the  fixed  representation  provided  for  in  these  statutes,  the  legislative 
will  would  have  been  declared  in  express  terms;  and  in  the  absence  of 
such  terms,  we  humbly  submit  unto  Your  Honors  the  right  to  vote  upon 
the  strength  of  stock,  should  not  be  taken  from  the  State  and  City  by 
implication.  It  is  time  enough  to  attempt  to  deprive  a  party  of  a  vested 
right  when  there  is  a  clear  and  positive  declaration  on  the  part  of  the 
Legislature  that  such  should  be  the  case;  and  it  is  not  the  part  of  wisdom 
to  reach  that  end  by  inference  or  implication. 

4.  This  interpretation  has  been  placed  upon  the  law  by  the  Legisla- 
ture. 

In  the  year  1859,  a  report  of  the  joint  committee,  appointed  to  inves- 
tigate the  affairs  of  the  railroads  in  which  the  State  is  a  stockholder,  was 
made  to  the  Legislature;  and  in  this  report,  it  was  held  that  the  Stale 
and  City  did  not  possess  less  rights  as  stockholders  than  a  private  citizen; 
that  by  the  acts  of  incorporation  of  the  New  Orleans,  Jackson  and  Great 
Northern  Railroad  Company,  they  acquired  the  right  to  vote  upon  the 
strength  of  their  stock;  and  that  this  right  has  nowhere  been  surren- 
dered. The  committee  repudiated  the  idea  of  the  acts  of  1863  and 
1854,  having  the  effect  of  destroying  the  right  of  the  State  and  City  to 
vote  upon  the  strength  of  their  subscriptions. 

On  the  18th  of  March,  I860,  a  similar  report  was  made  by  the  joint 
committee  of  the  Legislature,  in  which  the  interpretation  we  have  placed 
upon  the  law  was  fully  and  explicitly  indorsed.  And,  upon  the  recom- 
mendation of  this  reporft>  an  interpretative  statute  was  passed  by  the 
Legislature,  authorizing  and  requiring  the  Governor  of  the  State  of 
Tunisians  and  the  Major  of  the  City  of  New  Orleans,  to  vote  on  the 
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stock  of  the  State  and  City  in  all  elections  for  directors  of  the  company. 
Fide  Act  I860,  p.  186. 

Counsel  for  relators  do  not  refer  to  this  statute,  for  the  purpose  of 
proving  that  a  new  right  was  thereby  accorded  to  the  State  and  City,  but 
simply  to  show  the  legislative  interpretation  of  pre-existing  statutes. 

Again.  The  Legislature  of  the  State  of  Mississippi,  on  the  20th  De- 
cember, 1861,  passed  an  act  entitled  "an  act  to  amend  the  charter  of  the 
New  Orleans,  Jackson  and  Great  Northern  Bailroad  Company."  By 
that  statute  it  was  provided,  that  thereafter  at  all  elections  for  directors 
in  the  New  Orleans,  Jackson  and  Great  Northern  Railroad  Company, 
neither  the  Governor  of  the  State  of  Mississippi,  nor  the  Governor  of 
the  State  of  Louisiana,  nor  the  Mayor  of  the  City  of  New  Orleans,  should 
be  empowered  or  authorised  to  vote  on  the  shares  of  stock,  owned  by 
either  of  said  States  or  by  said  Oity  in  said  company. 

See.  3  declares:  "  That  tbis  aot  shall  not  go  into  effect  until  passed 
by  the  State  of  Louisiana,  and  accepted  by  the  stockholders  in  said 
company,  as  required  by  their  charter. " 

In  1867,  the  Legislature  of  Louisiana  passed  an  aot  entitled  "  an  act 
to  amend  the  charter  of  the  New  Orleans,  Jackson  and  Great  Northern 
Railroad  Company, "  by  which  last-mentioned  act,  approved  March  10, 
1868,  and  whioh  thus  became  valid,  set  least  as  an  interpretative  law,  the 
Mississippi  statute  was,  in  all  respects,  adopted,  ratified  and  confirmed. 

With  these  acts  of  the  Legislatures  of  Mississippi  and  Louisiana  before 
us,  we  will  ask  Your  Honors,  what  expression  of  opinion  have  the  Legis- 
latures of  those  two  States,  placed  upon  the  laws  of  Louisiana,  granting 
relief  to  the  New  Orleans,  Jackson  and  Great  Northern  Railroad  Com- 
pany through  subscriptions,  on  the  part  of  the  State  and  City?  The 
answer  is  obvious.  They  have  not  only  regarded  the  State  of  Louisiana 
and  the  City  of  New  Orleans  as  having  the  right,  under  the  act  of  in- 
corporation, to  vote  upon  the  strength  of  their  stock;  but  have  declared 
that  this  right  cannot  be  taken  away  until  the  charter  of  the  company  is 
amended  by  law,  and  that  amendment  accepted  by  the  stockholders 
according  to  the  provisions  of  the  charter. 

5.  Relators'  interpretation  has  been  sustained  by  the  action  of  the  com- 
pany. 

lu  1866,  the  State  and  City  were  permitted  to  vote  without  objection, 
and  this  acquiescence  on  the  part  of  the  company,  shows  its  interpretation 
of  the  law  to  be  in  harmony  with  oura.  It  is  true,  that  at  certain  elec- 
tions the  Governor  and  Mayor  did  not  see  proper  to  exercise  their  right 
to  vote;  and  on  one  or  more  occasions  such  right  may  have  been  denied 
by  the  commissioners  or  the  company.  But  while,  on  the  one  hand  this 
silence  and  objection,  can  have  no  favorable  effect  in  behalf  of  respon- 
dents, the  consent  of  the  company  to  the  right  of  the  State  and  City  to 
vote,  has,  on  the  other  hand,  the  decided  effect  of  showing  relators'  in* 
terpretation  of  the  laws  to  be  correct    The  rule,  governing  the  inter- 

S relation  of  contracts,  may  be  well  invoked  to  determine  the  meaning  of 
i  we. 

Ark  1951,  Civil  Code:  "  When  the  intent  of  the  parties  is  doubtful," 
(and  for  the  purposes  of  this  argument  alone,  it  is  admitted  *hat  a  doubt 
hangs  around  the  acts  of  the  Legislature)  "  the  construction  put  upon  it, 
by  the  manner  in  which  it  has  been  executed  by  both,  or  by  one,  with 
the  express  or  implied  assent  of  the  other,  furnishes  a  rule  for  its  inter- 
pretation." 

The  interpretation  placed  upon  the  acts  under  consideration  by  coun- 
sel for  relators  is  equitable;  it  givea  effect  to  both  laws  on  the  same  sub- 
ject-matter. It  does  not  by  implication  destroy  a  right  accorded  by  the 
charter  to  the  State  and  Oity;  it  has  been  sanctioned  and  approved  by 
the  Legislature,  and  has  been  sustained  by  the  action  of  the  company. 

On  the  other  hand,  respondents'  interpretation  is  incorrect,  because: 

1.  It  might  have  the  effect  of  leaving,  say  60,000  shares  of  the  capital 
stock  of  the  company  unrepresented, 
lilt  State  owns  64,000  shares,  and  we  will  suppose  that  she  transfers,  say ; 
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60,000  to  private  individuals.  She  can  convey  no  greater  right  tHa«  the 
herself  possessed;  and  if  she,  on  account  of  her  fixed  representation  of 
three  in  the  directory,  has  been  deprived  of  the  right  to  vote  upon  the 
strength  of  her  stock,  the  transferee  of  the  60,000  shares  can  have  a* 
better  right.  Hence  these  60,000  shares  in  the  bands  of  third  partita* 
who  have  no  permanent  representation  like  the  City  and  State,  woeid  be 
without  representation. 

It  may,  however,  be  urged  that  the  transferree  would  aeqnire  mow 
rights  than  were  possessed  by  the  State,  and  would  be  able  to  vtite,  al- 
though the  State  could  not.  Concede  this  for  the  sake  of  urgnment 
What  then?  There  would,  in  that  event,  be  a  dual  representation  in  the 
board;  the  State,  having  subscribed  to  one*nfth  of  the  capital  stock,  and 
still  owning,  after  the  transfer,  4,000  shares,  would,  under  sneh  circnm- 
etances,  be  entitled  to  her  fixed  representation  of  three;  and  the  60,000 
shares  of  stock,  held  by  private  individuals,  would  be  represented  by  the 
directors  elected  by  their  votes.  The  double  representation  is  manifest, 
and  if  there  can  be  a  dual  representation  in  such  an  event,  why  can  there 
Dot  be,  when  the  State  holds  and  controls  the  64,000  shares? 

2.  Respondents'  interpretation  will  hare  the  tendency  to  prevent  many 
elections  from  being  held. 

At  every  election,  a  majority  of  all  the  stockholders  mn*t  be  repre* 
sen  ted;  and,  consequently,  there  can  be  no  election,  unless  m«»re  than 
160,000  votes  (the  one-half  of  the  whole  number  of  shares)  be  cast 
After  deducting  from  820,000  the  whole  number  of  shares  of  the  capital 
stock,  the  144,000  shares  held  by  the  State  and  City,  there  are  left  176,000 
voting  snares.  More  than  160,000  of  this  number  would  have  to  vote  to 
make,  up  the  number  required  by  the  charter  for  a  vmIi!  election.  It 
stands  to  reason,  that  this  large  proportion  of  the  voting  ockholdm 
can  rarely.be  had:  and  thus,  under  defendant's  interpretation  of  the 
rights  of  the  State  and  City,  election  after  election  would  fail,  and  the 
old  board,  even  when  a  pressing  necessity  f  jr  change  'existed,  would  for 
fears  be  kept  in  office. 

3.  This  interpretation  has  the  effect  of  giving  to  Mississippi  a  decided 
Advantage  over  Louisiana. 

Mississippi  claims  the  right  to  vote,  and  does  vote  upon  the  streajrtb 
of  her  stock;  and  if  this  privilege  be  accorded  to  her  and  denied  to  Iioo- 
isiana,  has  not  the  former  State  a  decided  advantage  over  the  latter? 
Mississippi,  with  her  influence  and  by  her  votes,  may,  at  every  election, 
control  the  directory,  and- by  that  means  her  interests  be  promoted  a* 
the  expense  of  the  interests  of  Lonisiana;  a  home  institution,  subjected 
to  the  control  of  non-residents.  Is  it  right  to  frtaee  an  interpretation 
upou  the  acts  under  consideration,  which  will  have  this  inequitable 
enVct? 

Third.  It  is  contended,  on  the  part  of  respondents,  that  the  eommis- 
siaueja  were  jumitied  in  declaring  the  minority  candidates  chosen,  on 
account  of  the  ineligibility  of  the  majority  candidates. 

To  sustain  the  action  of  the  commissioners,  in  this  respect,  connee! 
for  respondents  contend  that  relators  knew,  or  by  law  were  presented  to 
ktodW,  the  ineligibility  of  the  candidates  for  whom  they  voted;  and  with 
this  knowledge,  actual  or  presumptive,  having  voted  for  ineligible  candi- 
dates, their  votes  were  properly  held  for  naught  and  respondents  legally 
declared  elected. 
We  reply: 

1.  The  ineligibility  was  not  in  fact  known  to  relators. 
m :,  The  testimony  of  Mayor  Heath  and  Gov.  Wells,  proves  not  only  their 
ignorance  of  such  ineligibility,  but  shows  that  they  would  not  have  voted 
for  the  candidates  supported  by  them,  had  they  have  known  of  that 
ineligibility. 
%  Nor  is  knowledge  of  ineligibility  by  law  -presumed 
The  English  authorities,  upon  which  adverse  counsel  so  confidently 
rely,  and  upon  the  strength  of  which  judgment  was  rendered   by  thn 
lower  court  adversely  to  relators,  do  not  establish  this  presumption. 
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Grant  on  Corporations,  the  latest  and  principal  authority,  quoted  on 
page  217,  says:  "  This  probably  is  the  rule."  This  writer  does  not  lay 
it  down  as  a  well  settled  rule,  or  even  as  a  rule  which  has  been  positively 
established.  He  speaks  simply  of  a  probability,  not  of  a  certainty. 
Grant  even  leaves  the  question  undetermined;  and  by  a  note  to  p.  216. 
quoting  the  ease  of  King  v.  Trecenne,  it  will  be  seen  that  the  doctrine  of 
presumption  is  restricted  to  very  narrow  limits.  The  members  of  a  cor- 
poration, according  to  the  opinion  delivered  in  that  case,  are  presnmed 
to  know  the  couteut*  of  the  constitution  and  by-laws  of  the  comptny. 
With  the  fundamental  law  of  their  organization  they  mast  be  acquainted, 
but  the  contents  of  their  other  books,  particularly  the  blotter,  journal, 
ledger  or  stock-book,  they  are  not  presumed  to  kuow. 

The  rule,  justifying  the  presumption  contended  for,  was  impliedly 
deprecated  by  this  Honorable  Court,  in  the  case  of  Slats  v.  Gasttnel,  IS 
A-  517.  In  that  case,  Gastiuel  was  ineligible  because  of  nonage,  and 
this  fact  was  a  matter  of  public  record,  in  the  office  of  the  Recorder  of 
Births  and  Death*;  yet  the  Supreme  Court  did  not  regard  the  voters  as 
presumptively  aware  of  the  fact  of  ineligibility,  refused  to  hold  for 
naught  the  votes  for  Gas  tin  el,  and  to  regard  Staes  as  having  received  tjie 
majority  of  the  legal  votes,  and  ordered  a  new  election.  If  the  d6ctrine 
of  presumption  was  rejected,  in  the  case  of  Skies  v.  OnstineU  either  ex- 
pressly or  by  implication,  why  should  it  be  made  to  apply  in  the  present 
case? 

The  rule  of  presumption,  which  would  force  the  Mayor  and  Governor 
to  know  the  contents  of  the  company's  stock-book,  is  not  only  unsup- 
ported by  authority,  and  clearly  antagonistic  to  the  ruling  in  Sines  v. 
GaslUeli  but  is  wrung  upon  principle.  Why  should  the  State  and  City 
be  deprived  of  their  rights,  and  important  offices  given  to  minority 
candidates,  upon  a  presumption  that  the  Governor  and  Mayor  were 
acquainted  with  all  the  books,  aud  the  entries  in  the  books  of  the  com- 
pany? Why  should  important,  real  and  tangible  interests  of  the  State 
aud  City  be  sacrificed  to  a  strained  presumption  of  knowledge? 

But  enough  of  this.  '  The  point  at  best  hi  technical;  and  why,  upon  a 
mere  technicality,  should  this  case  be  thrown  out  ot  court,  and  the  real, 
true  aud  substantial  question,  which  divides  the  parties,  remain  unde- 
termined? Cui  bono?  Will  it  not  be  better  to  ignore  technicalities. 
to  disregard  side  issues,  and  at  once  decide  whether  or  not  the  State  and 
City,  like  any  other  stockholders,  are  entitled  to  vote  upon  the  strength 
of  their  stock?  A  court  of  justice  never  errs,  when  its  decisions  tend  to 
a  speedy  determination  of  difficulties,  and  prevent  the  oontinuanoe  of 
expensive  and  fruitless  litigation. 

liABAUVB,  J.  In  April,  1867,  an  election  was  held  for  directors  of  said 
company.  The  State,  owning  64,000  shares  of  the  capital-stock  of  the 
company,  cast  64,000  votes  through  the  Governor;  and  the  City,  owning 
80,000  shares,  gave  80,000  votes  to  A  D.  Grieff,  Robert  Watson  atid  six- 
teen others,  the  Mayor  voting  for  the  City. 

The  persons  voted  for  by  the  State  and  the  City,  had  a  majority  of 
votes,  but  the  commissioners  of  election  rejected  those  -votes,  and  de5- 
clared  the  persons  voted  for  by  the  individual  stockholders,  and  Who  had 
a  minority  of  votes,  duly  elected,  and  they  entered  upon  the  discharge  of 
their  duties  and  elected  their  president 

The  State  now  prays  that  a  writ  of  quo  warranto  may  issue,  directed' to 
the  persons  so  declared  to  be  duly  elected  and  in  office,  to* wit:  Beatire* 
gard,  Blanc,  Clark,  Fellowes,  Gordon,  Henderson,  Leeds,  Ogden,  War* 
ren,  Bwartz,  Williamson,  Smith,  Forstall,  Chahon,  Hatch,  Camrthers, 
Brown,  Montgomery  and  Green,  requiring  theft,  and  each' of  them,  to 
•bow  by  what  authority  they  claim  or  hold  the  office  of  director*  of  said 
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company,  and  requiring  G.  T.  Beauregard,  above  named,  to  answer  by 
what  authority  he  holds  the  office  of  president  of  said  company,  etc. 

,  The  defendants  filed  several  exceptions,  which  were  overruled  by  the 
Court  below;  but  thry  have  called  our  attention  in  their  brief  to  ooe 
alone.  It  is,  that  the  State  has  no  right  to  contest  this  election,  and  that 
the  jurisprudence  of  Louisiana  seems  to  have  settled  that  the  persons 
defeated  at  the  election,  must  be  the  contesting  parties  to  tho  suit  We 
canjnot  assent  to  such  a  doctrine.  These  directors  are  mere  agents  of  the 
stockbplders  and  of  the  company,  and  the  State  has  an  undoubted  right 
to  see  that  no  one  should  hold  office  who  is  not  duJy  elected.  The  Court 
properly  overruled  the  exception. 

The  answer  on  the  merits,  is,  in  substance,  that  the  defendants  were 
duly  elected  by  the  stockholders,  and  that  the  State  and  the  City  had  do 
right  to  vote,  and  that  their  votes  were  properly  disregarded  as  having 
produced  no  legal  efec' ;  and  further,  that  the  persons  voted  for  by  them 
were  not  stockholders,  and  could  not  be  elected.  Act  of  22d  April,  1853, 
p'.  109,  No.  148,  {  5,  etc. 

The  first  capital  of  the  company  was  93,000,000,  which  was  subse- 
quently increased  to  $8,000,000,  divided  into  shares  of  $25  each.  The 
State  subscribed  for  64,000  shares  or  $1,600,000.  The  City  of  New  Or- 
leans  for  80,000  shares  or  $2,000,000. 

By  section  5  of  said  act,  it  is  provided  that  "  at  all  elections  by  stock- 
holders, and  at  all  their  meetings,  each  share  shall  be  entitled  to  one 
vote." 

It  appears,  under  the  law,  and  in  the  evidence,  and  by  admissions  in 
counsel's  briefs,  that  the  State  and  the  City,  had,  and  have  now,  each  of 
them,  three  directors  of  their  own,  respectively  appointed  by  the  Gov- 
ernor and  City  Counoil.  Hence,  it  is  contended  by  the  defendants  that 
they  had  no  right  to  vote  as  stockholders  at  this  election,  when  they  are 
represented  in  the  directory  by  their  own  directors.  Act  of  April  28th, 
1853,  p.  195,  No.  231,  f  8.  Act  of  15th  March,  1854,  p.  72,  No.  109,  {  7. 
It  is  under  the  first  section  of  this  act  that  the  City  subscribed  to  80,000 
shares. 

Now,  although  the  State  and  the  City  have  the  absolute  right  to  appoint 
each  three  directors,  it  must  be  conceded  that  they  are  stockholders,  and 
we  3ee  no  reason  why  they  should  not  have  the  same  privileges  and  rights 
as  other  stockholders  have.  We  cannot  make  a  distinction.  The  law  is 
clear  and  free  from  ambiguity.  Ubi  lex  non  distinguit,  nee  nos  disiinguen 
debemus.    C.  C,  Art.  13. 

We  are  of  opinion  that  the  State  and  the  City  had  the  right  to  vote, 
and  that  the  act  of  the  Legislature,  approved  15th  March,  1660,  only 
provides  how  the  State  and  City  should  vote,  and  it  was  not  necessary 
that  this  act  should  have  been  accepted  by  the  stockholders;  it  is  not  a 
contract,  nor  an  amendment  to  the  charter  of  the  company.  If  the  State 
and  the  City  had  the  right  to  exercise  the  franchises  and  privileges  of 
stockholders  in  voting,  the  Legislature  could  say  how,  and  by  whom, 
their  votes  should  be  cast. 

It  is  proved  and  admitted,  that  the  set  of  directors  voted  for  fay  the 
State  and  the  City,  had  a  majority  or  plurality  of  votes  over  the  set  voted 
for  by  the  individual  stockholders,  and  whom  have  been  declared  and 
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returned  as  duly  elected,  on  the  ground  >ihat  those  so  voted  for  by  the 
State  and  the  City  were  not  stock  holders. 

We  are  of  opinion  that  the  votes  of  the  State  and  of  the  City,  being 
legal,  defeated  the  election  of  the  defendants,  although  they  bad  no1 
affirmative  effect 

It  is  the  majority  or  plurality  of  legal  votes  cast  for  a  party  that  elects 
him,  and  not  the  incompetency  of  his  opponent,  who  has  obtained  a 
greater  number  of  legal  votes.  Had  the  majority  or  plurality  of  votes 
been  the  result  of  illegal  votes,  the  case  would  have  been  very  different. 

We  conclude  that  the  defendants,  not  having  obtained  a  majority  of 
plurality  of  votes,  were  not  elected. 

It  is  therefore  adjudged  and  decreed,  that  the  judgment  appealed 
from  be  reversed,  and  that  the  election  under  which  the  defendants 
hold  the  office  of  directors,  be  annulled  and  avoided,  and  that  the  stock- 
holders proceed  to  a  new  election  of  directors,  if  one  has  not  yet  taken 
place  according  to  law,  and  that  the  defendants  pay  costs,  in  solido,  in 
both  courts. 

No.  6803. — Geobge  W.  Clafp,  Master  and  Owners  of  Schooner  Carrie 
San  ford,  v.  J.  W.  Stanton  &  Co. 

Proprietors  of  steam  towboats.  plying  between  the  port  of  New  Orleans  and  the  Gnlf  of  Mexico,  are 
ttomman  tnrrttn,  and  responsible  as  such. 

A  master  or  owner  of  a  towboat,  undertaking  to  tow  any  vessel  from  New  Orleans  into  the  JGioJf  of  ■ 
Mexico  is  authorized,  and  required  to  nse  every  means  necessary  to  tow  the  Teasel  safely  over  tbe 
bar.  and  he  ie  responsible  in  damages  if  aooident  or  loss  of  the  vessel  ooonrs  through  his  fault,  or  ' 
by  his  nogleot  to  procure  tbe  necessary  force  and  means  to  secure  the  safe  towage  of  the  vessel., 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Boweli,  J.. 
Race  &  Foster,  for  plaintiffs  and  appellants.   Bradford  &  Finney,  fox  . 
defendants. 

Labauve,  J.    The  plaintiffs  claim  of  the  defendants  the  sum  of  $805  55,  « 
for  damages  alleged  to  have  been  sustained  by  the  schooner  Carrie  San*  t 
ford,  through  the  fault  and  negligence  of  the  defendants,  owners  of  the. 
steam  twoboat  Anglo  Saxon. 

The  Anglo  Saxon  left  the  bar  on  the  21st  December,  1858,  with  two  . 
ships,  made  fast  on  each  side,  and  two  small  vessels  astern,  the  Carrie 
Sanford  and  a  Spanish  bark,  the  Providencia.  The  vessels  astern  were, 
towed  by  hawsers,  fifty  or  sixty  fathoms  in  length,  and  made  fast  in  the 
usual  way,  by  the  bits  aft  on  the  towboat,  the  Carrie  Sanford  on  the  port 
side,  and  the  Spanish  bark  on  the  starboard  side.  As  the  towboat  and, 
vessels  were  coming  up,  and  rounding  Poverty  Point,  the  hawser  of  the 
Spanish  bark  parted,  and  the  bark  came  into  collision  with  schooner 
Carrie  Sanford,  inflicting  the  damages  complained  of.  The  bawser,  whioh 
parted,  was  a  nine-inch  hawser  belonging  to  the  bark,  which  was  steered 
by  its  own  men. 

Charles  Decker,  the  mate  of  the  Carrie  Sanford,  testified  that  it  is  usual 
for  towboats  to  take  smaller  vessels  in  tow  astern.  The  proper  place  for. 
the  bark  was  immediately  astern  of  the  ship  ahead  of  her.  If  she  had . . 
been  properly  steered,  there  was  no  difficulty  in  her  keeping  her  proper 
place.  There  would  be  no  danger  for  vessels  in  tow  astern,  if  they  arp 
properly  managed.  ,.; 

Cap!  George  Heatis  testified  that  he  had  been  connected  with  towage  L 
business  since  1829,  and  that  he  never  knew  any  person  sent  from  the 
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towboat  on  board  vessels  astern  to  stcc  them.  They  are  always  steered 
by  their  own  men;  that  he  considered  there  was  no  danger  for  any  of 
the  vessels  astern  when  properly  steered,  and  there  was  no  difficulty  in 
etearutg  them  properly. 

The  whole  testimony  goes  to  show  that  the  Spanish  bark  was  improperly 
steered,  and  that  it  was  in  consequence  of  this  bad  management  that  her 
hawser  parted,  and  that  she  came  in  collision  with  the  Carrie  San  ford, 
and  caused  the  damages  complained  of.  As  to  the  towboat  Anglo  Saxon, 
•he  was  properly  managed,  and  the  accident  happened  through  the  neg- 
lect and  fault  of  the  man  who  steered  the  Spanish  bark,  and  not  by  an 
uncontrolling  event,  force  majeure. 

The  question  now  arises:  Are  the  defendants  responsible  for  the  neg- 
lect and  fault  of  the  Spanish  bark? 

The  proprietors  of  steam  towboats,  suoh  as  ply  between  New  Orleans 
and  the  Gulf  of  Mexico,  are  common  carriers,  and  responsible  as  such. 
Cicero  Davis  v.  Nimrod  Howsen  et  als.,  6  Rob.  255.  Smith  v.  Price,  I 
La.  Hep.  854. 

The  owners  of  the  towboat  Anglo  Saxon,  being  regarded  as  common 
carriers,  were  bound  to  tow  the  Carrie  Sanford  in  safety,  and  the  man 
steering  the  Spanish  bark  became  their  agent  for  the  time  being,  the  said 
Spanish  bark  being  considered  under  the  control  and  management  of  the 
captain  of  the  said  towboat  Aoglo  Saxon. 

In  the  case  cited,  Smith  v.  Pi-ice t  1  La.  354,  this  Court,  speaking  of  the 
eapttia  of  a  towboat,  said: 

"By  the  contract  for  towing,  he  is  bound  to  carry  vessels  safely  to 
their  destination,  unless  prevented  by  uncontrollable  accidents,  or  such 
as  are  not  within  the  control  of  human  foresight  or  power.  If  the  boat 
-  be  so  much  under  the  influence  of  the  rudder  of  the  ship,  it  is  the  duty 
of  the  master  of  the  towboat  to  look  to  it.  His  understanding  is  to  tow 
the  vessel  in  safety,  and  he  has  a  right  to  assume  all  the  authority  neces- 
sary to  effect  that  purpose.  The  command  and  care  of  the  vessel  towed, 
should  either  be  subjected  to  his  command,  whilst  she  is  carried  by  his 
boat,  or  her  rudder  should  be  placed  in  the  hands  of  one  of  his  own  men. 
We  consider  a  vessel  thus  towed,  as  property  carried  for  hire,  in  which 
her  crew  shonld  not  be  viewed  as  having  any  lawful  agency." 

We  are  of  opinion  that  the  defendants  are  liable. 
-:    We  now  come  to  the  question  of  damages: 

The  bills  of  expenses  for  the  repairs,  amounting  to  $305  56,  have  been 

received  in  evidence,  and  are  not  disputed.    The  demurrage  of  the  boat 

'  during  eleven  days  is  not  contested,  but  the  estimate  put  by  witnesses,  is 

different   After  comparing  the  testimony,  we  have  come  to  the  conclusion 

that  the  fair  value  is  $27  50  per  day,  making  $302  50. 

Our  learned  brother  below  gave  judgment  for  defendants.  We  befieve 
he  erred. 

It  is  therefore  ordered  and  decreed,  that  the  judgment  appealed  from 
be  annulled  and  reversed.  It  is  further  ordered  and  decreed  that  the 
defendants  pay,  in  solido,  to  the  plaintiffs,  the  sum  of  six  hundred  and 
eight  dollars  and  five  cents,  with  legal  interest  from  judicial  demand,  to- 
wit:  the  29th  January,  1859,  and  cost  of  suit  in  both  courts. 

Hqwsll,  J.,  recused.  Behearing  refused* 
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No.  1481.— City  of  New  Orleans  Peatoqcg  tor  tke  Opjotno  o»  €Us*~ 

CALVO  ANB  MOBBAU  STREETS. 

Where  the  City  of  New  Orleans  petitions  for  the  opening  of  a  street,  and  expert*  **»  afcpbtnted  to 
appraise  the  property  taken  f er  tost  prirpeso.  and  00*  0/  the  owners  of  property .  taken,  expresses 
his  satisfaction  with  the  price  fixed  by  the  appraisers  of  his  property,  the  city  is  not  bound  by  his 
approval  as  to  him;  the  still  has  the  right  to  show  that  the  appraisement  is  teo  high.  The 
order  of  Court  oonfirnti  og  the  appraisement  is  neoessary  to  bind  the  city. 

The  power  of  making  local  assessments  for  local  improvements,  is  not  taxation,  within  the  meaning 
of  the  Constitntion.  and  does  not  therefore  conflict  with  that  provision  of  the  Oonstttation  whidh 
requites  taxation  to  be  uniform. 

Property  lying  in  the  neighborhood  of  an  improvement,  whether  taken  or  not,  is  liable  to  be  assessed 
for  the  proportion  of  benefit  derived  from  such  improvement. 

To  authorize  the  assessment  of  a  tax  for  an  impnwement.it  mast  be  shown  that  t^s  property 
i  is  benefited  by  the  improvement. 


APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  TUfxrd,  J. 
H.  D.  Ogden,  City  Attorney.    Buchanan  <$  Gilmore,  A*  Robert,  and 
«/l  0,  Delavigne,  for  appellees. 

Howell,  J.  The  City  of  New  Orleans,  having  instituted  proceedings 
in  the  Fourth  District  Court,  in  conformity  to  the  Acts  of  1832,  p.  132, 
and  of  1847,  p.  162,  and  Resolutions  of  the  Common  Council*  Nos.  144 
and  247,  new  series,  for  the  opening  of  Moreau,  or  Chatters  street,  and 
Casaoalvo,  or  Royal- street,  three  commissioners  of  estimate  and,  assess- 
ment were  duly  appointed,  who  made  two  distinct  reports;,  one  for  each 
street  to  be  opened,  each  of  which  was  opposed  by  the  oityand  many 
individuals. 

Upon  the  trial  of  these  oppositions,  the  Court  below  rendered  the 
following  judgment: 

"  It  is  ordered,  adjudged  and  decreed, 

1.  That  the  opposition  of  the  city  of  New  Orleans  to  the  amount  of 
sixty  thousand  dollars,  allowed  to  the  Levee  Steam  Cotton  Press  Com- 
pany, be  dismissed,  and  that  said  amount  be  maintained  on  said 
tableau: 

2.  That  the  tableau  be  referred  back  to  said  commissioners,  to  be 
amended  so  as  to  allow  thirty  thousand  dollars  to  Mrs.  Lawrenoe,  instead 
of  forty  thousand  dollars;  and  that  said  commissioners  be  ordered  to 
strike  out  all  the  amounts  assessed  to  the  neighboring  proprietors  for 
the  cost  of  opening  said  streets: 

3.  And  that  the  said  commissioners  be  further  ordered,  before  proceed- 
ing to  the  making  of  their  new  tableau,  to  meet  at  such  places,  and  on 
such  days  and  hours  as  they  may  select,  to  receive  evidenoe  on  the  other 
oppositions  herein  filed,  in  order  to  correct  their  first  appraisement,  if 
they  think  proper  to  do  so,  reserving  to  all  parties  the  right  to  urgo 
their  oppositions  before  this  Court,  after  the  filing  of  the  second 
tableau: 

4.  And  lastly  that  all  costs  of  these  proceedings  be  charged  to  the 

city  of  New  Orleans. " 

From  this  judgment  the  city  alone  has  appealed,  and  in  answe 
Lawrence  has  asked  the  judgment  be  amended,  by  decreeing  t 
abandonment,  which  she  made,to  the  city  on  the  10th  January, 
her  property,  described  in  the  report  of  the  commissioners  h 
valid  and  binding  on  the  city,  and  that  she  ia  entitled  to  reco 
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the  city  the  whole  value  at  which  her  land  and  improvements  were  as- 
sessed, and  on  sttch  payment  being  made,  the  said  land  and  improvements 
shall  become  the  property  of  the  city. 

The  questions  before  us  are: 

I. — The  allowance  of  sixty  thousand  dollars  to  the  Cotton  Press  Com- 
pany and  the  oppositions  thereto. 

II. — The  abandonment  of  her  property  by  Mrs.  Lawrence,  and  the 
allowance  to  her,  if  the  abandonment  is  not  maintained: 

III.— The  liability  of  the  neighboring  proprietors  to  contribute. 

1.  We  think  the  evidence  in  relation  to  the  allowance  of  sixty  thou- 
sand dollars  to  the  Cotton  Press  Company  is  such  as  to  require  a  new 
reference  to  the  commissioners  for  a  more  equitable  estimate,  the  one 
reported  being  larger  than  the  testimony  warrants. 

2.  Mrs.  Lawrence  contends  that  she  made  an  abandonment  in  doe 
time,  under  the  5th  section  of  the  Act  of  1832,  that  it  is  binding  on  the 
City,  which  had  no  right  to  enquire  into  or  question  the  estimate  made 
by  the  commissioners,  etc.,  as  stated  in  her  answer. 

The  report  of  the  comissioners  upon  the  cost  of  opening  Casacalvo  or 
Royal  street  is  not  before  us,  and  the  evidence  of  any  advertisement 
thereof,  prior  to  the  alleged  abandonment,  is  not  altogether  satisfactory. 
Bnt  admitting  that  all  was  done  in  due  form,  we  are  not  prepared  to 
adopt  Mrs.  Lawrence's  view  of  the  law. 

The  3d  section  of  the  Act,  in  very  clear  terms,  confers  the  right  on 
Any  person,  whose  interest  may  be  affected,  to  state  his  objections,  in 
writing,  to  the  reports  of  estimate  and  assessment,  within  a  given  time, 
and  to  continue  objecting  to  the  successive  reports,  until  such  are 
made  as  the  Court  will  accept  or  confirm,  which  "  shall  be  final  and  con- 
clusive, as  well  upon  the  mayor  and  city  council  of  the  said  city  of  New 
Orleans,  as  upon  all  persons  and  parties  interested  in  the  lota,  land  and 
premises,  mentioned  in  said  report,  and  upon  all  other  persons  whom* 
soever." 

We  think  there  can  be  no  doubt  that  the  city,  as  a  corporation,  is 
included  in  the  word  'person/  need  aboved  and  that  no  part  of  the 
report  is  binding  until  confirmed  by  the  court  We  cannot  adopt  the 
opinion  that,  because  one  of  the  owners  may  be  satisfied  with  the 
appraisement  of  his  whole  property,  the  city  is  denied  the  right  to  ques- 
tion the  estimate,  and  is  bound  to  take  the  properly,  whatever  the  price 
or  value.  This  would  make  the  community  subject  to  the  unrestrained 
caprice  of  these  individuals.  In  our  opinion,  if  there  is  anything  in  the 
5th  section  of  the  act,  which,  taken  separately,  appears  to  sustain  the 
construction  given  to  it  by  Mrs.  Lawrence,  that  section  should  be  con* 
strued  with  the  other  sections  of  the  Aot,  so  as  to  make  all  harmonize 
if  possible,  and  we  find  no  difficulty  in  harmonizing  them. 

The  whole  value,  which  the  owner,  by  the  Act,  is  at  liberty  to  take 
and  receive,  is  the  value  approved  and  confirmed  by  the  Court  In  this 
instance,  the  Court  did  not  approve  the  reported  estimate,  and  ruled 
correctly  in  admitting  evidence  of  the  value.  We  are  not,  however,  sat- 
isfied that  the  sum  allowed  by  the  judgment  is  sustained  by  the  evidence. 
This  part  of  the  report  also  should  again  be  referred  to  the  commis- 
sioners. 


\i 
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8. — The  liability  of  the  neighboring  proprietors  for  any  part  of  the 
cost  of  opening  the  two  in  this  case,  is  denied  on  three  grounds; 

1.  The  unconstitutionality  of  the  law  on  which  the  claim  is  based, 
because  of  want  of  uniformity. 

This  question,  we  think,  is  correctly  settled  in  the  cases  of  Yeatman  t, 
Crawdall,  11  A.  220,  The  Draining  Company,  11  A.  370;  and  Wallace  v. 
Sislton,  14  A.  498,  where  the  principle  was  announced  that  the  power  of 
making  local  assessments  for  local  improvements,  not  being  taxation 
within  the  meaning  of  the  Constitution,  is  not  inconsistent  with  the 
article  of  said  instrument  establishing  uniformity  in  taxation.  The  laws 
under  which  these  proceedings  are,  consequently,  not  unconstitutional. 

%  "  The  assessment  for  plus  value  must  be  on  property  adjacent,  or 
fronting  on  the  street  to  be  opened,"  and  further,  the  act  of  1847,  does 
not  apply. 

The  construction  given  to  the  act  of  1832,  sustains  the  former  ground 
here  taken,  but  in  our  opinion  the  act  of  1847,  is  applicable.  It  makes; 
property  in  the  neighborhood  of  the  improvement,  whether  "  taken  or 
aot»  liable  to  be  assessed  for  the  proportion  of  benefit  derived  from 
such  improvements." 

3.  The  assessment  is  made  on  property  wbioh  is  not  benefited.  This 
is  a  question  to  be  determined  by  evidence,  and  upon  which  it  is  not 
now  necessary  for  us  to  pass.  The  standard  is,  that  the  property  must 
be  benefited,  in  order  to  be  made  to  contribute,  and  in  the  making  and 
confirming  of  the  new  reports,  an  opportunity  will  be  afforded  to  show 
what  will,  and  what  will  not  be  benefited. 

The  question  in  regard  to  the  contract  between  the  city  of  New 
Orleans  and  the  City  Railroad  Company,  can  properly  have  no  influence 
upon  the  rights  of  the  respective  parties  in  this  proceeding.  That  is  a 
matter  between  the  contracting  parties  only,  and  the  bonus  paid  by  the 
railroad  company  for  the  right  of  way  through  one  or  more  streets 
cannot  be  considered  as  a  contribution  for  opening  a  portion  of  said 
streets. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed; 
Chat  the  oppositions  of  the  city  of  New  Orleans  to  the  allowances  made 
to  the  Levee  Steam  Cotton  Press  and  Mrs.  Lawrence  be  maintained  so 
far  as  to  reject  said  allowances  as  excessive;  that  the  case  be  remanded, 
with  instructions  to  the  District  Court  to  refer  the  "  Reports  of  Com- 
missioners for  the  opening  of  Casacalvo  and  Moreau  streets,  back  to 
said  commissioners  for  the  purpose  of  preparing  and  presenting  amen- 
ded reports,  in  accordance  the  Acts  of  1832,  p.  132,  and  of  1847,  p.  162, 
and  the  views  expressed  in  the  foregoing  opinion,  without  prejudice  to 
any  of  the  legal  rights  of  the  parties  interested.  , 

Costs  of  appeal  to  be  paid  by  the  appellees,  and  those  of  the  lower 
Court  to  abide  the  action  of  said  Court 

2fo.  124&— Tsiklb  &  8bhjeb  v.  Cbutcheb  &  Co.,  and  W.  Cbutchkb. 

An  appeal  will  not  He  from  a  judgment  of  the  District  Court  until  ft  bu  been  signed  by  the  Judg* 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Felbioes,  J. 
Buchanan  A  Gilmore,  for  plaintijflfs.    Braq/ord,  Lea  4k  Finney,  for 
defendants. 
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Labauve,  J.  The  plaintiffs  claim  of  the  defendants  the  sum  of  £60,000, 
the  value  of  250  bales  of  cotton  that  the  latter  sold  to  the  former,  hot 
which  they  failed  to  deliver;  in  a  supplemental  petition,  the  demand  is 
made  in  the  alternative. 

Judgment  was  rendered  against  the  plaiu tiffs,  who  appealed. 

The  record  shows  that  the  judgment  appealed  from  was  not  signed. 

It  is  now  the  well-settled  jurisprudence  of  this  State,  that  no  appeal 
lies  from  a  judgment  before  it  is  signed;  in  such  a  case  the  judgment  ii 
inchoate,  and  the  appeal  premature.  C.  P.,  Arts.  546,  555,  558.  1 N.  S. 
89.  7  L.  513.  9  L.  275.  18  L.  30.  4  R.  451.  9  A.  42.  12  A.  756. 
19  A.  291. 

So  long  as  a  judgment  is  not  signed,  a  motion  for  a  new  trial  may  be 
made  and  granted.    5  N.  S.  320.    4R.  152. 

Under  these  authorities,  we  consider  the  case  is  yet  pending  below, 
and  although  no  motion  has  been  made  to  dismiss  the  appeal,  we  are  of 
opinion  that  we  have  no  jurisdiction  to  revise  the  judgment,  and  that  we 
are  bound  ex  proprio  motu,  to  dismiss  the  appeal. 

It  is  therefore  ordered  that  the  appeal  be  dismissed,  at  appellants,' 
costs. 


"20"  600 

113  410       No.  1353. — Crrr  op  New  Orleans,  fob  the  use  of  O.  Connkll,  v.  Mbs. 

Ltdia  Wibe. 

One  who  hM  the  right  to  sue  In  hit  own  name  may  rae  for  the  use  of  another. 

▲  surviving  widow,  owning  one-half  of  the  property  of  her  deceased  husbtnd  in  community,  and 
baring  a  usufructuary  right  oyer  the  other  half,  under  the  statute  of  1844,  is  bound  personalty  far 
the  taxes  on  the  property,  and  she  may  be  sued  for  the  same  before  any  court  of  competent 
jurisdiction. 

Where  a  contractor,  in  laying  the  pavement  on  the  banquette  in  any  one  of  the  streets  in  the  city  of 
New  Orleans,  destroys  or  takes  up  the  shade  trees  which  have  been  planted  there,  he  is  liable  in 
damages  to  the  owner  of  the  property  that  owes  the  taxes  for  making  the  pavement.  The 
amount  of  the  damages  is  a  question  of  evidence. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplanlier,  J. 
Buchanan  &  Qilmore,  for  plaintiff  and  appellant.     M.  M.  Cohen,  for 
appellee. 

Brief  for  plaintiff  and  appellant  —The  plaintiff  sues  the  defendant  for 
one-half  of  the  cost  of  paving  with  square  blocks,  and  for  new  curb- 
stones, relaying  banquettes,  etc.,  in  front  of  her  property  on  the  west 
side  of  Tivoli  Circle,  between  Triton  Walk  and  St  Charles  streets,  done 
under  a  contract  with  the  city  of  New  Orleans,  bearing  date  the  19th  of 
September,  1860. 

As  the  proof  is  ample  that  the  work  was  done  according  to  contract, 
and  that  the  amount  sued  for  is  due  to  the  contractor,  there  is  in  reality 
no  defence  to  the  main  action. 

It  is  true  the  defendant  denies  that  she  is  the  owner  of  the  property, 
which  she  says  belongs  to  the  succession  of  her  deceased  husband.  But 
she  admits  that  she  is  widow  in  community,  and  as  the  husband  died 
after  the  passage  of  the  act  of  1844,  which  gives  the  usufruct  of  the 
share  of  the  p re-deceased  spouse  to  the  survivor  during  widowhood  or 
life,  as  the  case  may  be,  it  follows  that  she  is  personally  liable  as  owner 
and  usufructuary  for  the  cost  of  the  work  in  question. 

By  her  answer,  filed  on  the  16th  December,  1865,  page  30,  she  claims, 
in  reconvention,  $300  for  the  value  of  six  trees,  alleged  to  have  been 
removed  by  the  plaintifL 
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By  a  supplemental  answer,  filed  on  the  29th  May,  1866,  this  demand  is 
increased  to  $600. 

It  is  from  the  judgment  of  the  District  Court,  allowing  the  defendant 
this  latter  claim  in  reconvention,  that  the  plaintiff  appeals. 

These  trees  were  planted  by  a  tenant  of  the  defendant,  on  the  outer 
edge  of  the  banquette,  (the  public  thoroughfare)  and  had  to  be  removed, 
it  being  necessary  to  do  so  to  lay  the  new  curb  and  gutter  and  relay  the 
banquette. 

Thomas,  a  witness  for  the  defendant,  gives  it  as  his  opinion  that  the 
removal  of  the  trees  was  unnecessary,  and  "that  the  work  could  hare 
been  done  without  touching  the  roots,  except  those  of  one." 

*  *  *  Now,  we  say  that  the  defendant  cannot  recover  for  these 
trees.  The  very  act  of  planting  them  on  the  public  highway  is  an  aban- 
donment of  the  property  in  them  to  the  public,  and  in  relaying  the  ban- 
quette, under  a  contract  with  the  city,  the  plaintiff  had  the  right  to 
remove  them,  and  was  obliged  to  do  so  to  complete  his  contract. 

The  article  500  of  the  Civil  Code  seems  to  us  to  dispose  of  the  ques- 
tion. See,  also,  Digest,  book  41,  title  1,  L  7,  §  12.  Institutes,  book  2, 
title  1,  {  30.    Moreau  and  Carleton's  partidas,  vol.  1,  p.  359,  law  43. 

No  claim  was  made  by  the  defendant  for  tho  trees  after  they  had  been 
taken  up.  They  were  suffered  to  lie  in  the  street,  in  front  of  her  prop* 
erty,  until  they  became  worthless. 

This  Court  will  readily  perceive  that  it  would  have  been  much  easier 
for  the  plaintiff  to  have  paved  around  ~  the  trees  than  to  have  uprooted 
them.  By  taking  them  up,  he  was  obliged  to  fill  the  holes  with  earth, 
and  cover  with  bricks — an  expense  which,  could  he  have  permitted  the 
trees  to  stand,  might  have  been  avoided. 

This  Court,  we  feel  satisfied,  cannot  sanction  the  fanciful  and  exorbi- 
tant value  given  to  these  tallow  trees  by  the  judgment  appealed  from. 
We  ask  that  the  judgment  on  the  reconventional  demand  be  reversed, 
and  the  demand  itself  be  rejected. 

Brief  for  defendant  and  appellee. — For  answer  to  said  appeal,  Mrs. 
Wire  denies  that  there  is  any  error  in  the  final  judgment  rendered  in 
the  above  entitled  cause,  on  the  19th,  and  signed  on  tho  25th  ult.,  in  so 
far  as  the  said  judgment  allows  the  defendant  the  sum  of  $600  in  recon- 
vention. 

Wherefore,  appellee  prays  that  said  judgment  for  $600  be  affirmed, 
and  appellant  be  decreed  to  pay  costs. 

Further  answering,  appellee  alleges  that  there  is  error  to  her  prejudice 
in  the  judgment  of  said  Sixth  District  Court,  in  so  far  as  said  jadginont 
decrees  that  plaintiff's  suit  be  maintained,  and  decrees  that  he  shall 
recover  any  sum  of  money  whatever,  or  have  judgment  against  her;  and 
for  the  points  in  which  she  thinks  she  has  snstaiued  wrong,  she  respect- 
fully begs  leave  to  refer  the  Honorable  Court  to  the  record  in  this  case, 
and  to  the  exceptions  and  bills  of  exception  and  rules  taken  by  her. in 
said  case  in  the  court  below. 

Wherefore,  appellee  prays  that  said  judgment,  so  far  as  it  is  in  favor 
of  appellant,  be  set  a^ide  and  reversed,  on  the  points,  bills  of  exception, 
exceptions  and  rules  taken  in  the  Sixth  District  Court  by  her,  and  that 
said  judgment,  so  far  as  it  is  in  her  favor,  be  confirmed,  with  costs. 
And  she  prays  for  general  relief.  (See  above  answer,  filed  in  the  Supreme 
Court,  April  8th,  1867.)  m 

This  brief  has  already  become  so  long  that  I  must  apologize  for  saying 
so  much,  by  stating  tho  fact  that  although  the  amount  involved  in  this 
case  may  appear  to  be  small,  yet  it  is  not  so  to  this  widow,  at  her  time 
of  life,  with  her  limited  resources,  and  her  (I  might  almost  say  unlim- 
ited) age. 

But,  as  the  best  apology  I  can  make  for  trespassing  on  that  time 
which  Your  Honors  so  diligently  dedicate  to  the  public  service,  I  will 
abridge  the  remaining  portion  of  my  brief. 

First,  then,  as  to  my  exception  that  the  suit  is  improperly  instituted 
in  the  name  of  the  city* 
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In  support  of  this  position,  I  content  myself  with  submitting  to  Tour 
Honors  the  reasons  for  sustaining  the  exception  given  by  the  Judge 
below,  who  cites  Succession  of  D'Aquin,  9  Ann.,  400,  and  Succession  of 
Fletcher,  12  Ann.,  498,  to  which  I  add  U.  S.  v.  Kelty  Smith,  7  Ana, 
185. 

Secondly:  On  the  defendant's  exception  to  the  jurisdiction  of  the 
court,  I  will  only  say  that  she  is  not  sued  as  usufructuary;  the  petition 
does  not  allege  that  she  is  enjoying  the  usufruct;  and  there  is  no  proof 
of  that  fact.  Indeed,  as  it  was  not  alleged,  it  could  not  be  proved.  She 
is  sued  for  paving  done  in  front  of  her  property.  She  specially  denies 
that  she  was  owner  of  the  property,  and  in  her  plea  furnished  the  name 
of  all  the  owners.  We  do  not  deny  the  obligations  of  an  usufructuary, 
when  sued  as  such.  But,  because  an  act  of  the  Legislature  gave  her  the 
right  of  usufruct,  plaintiff  presumes  she  availed  herself  of  that  act,  and 
presumes  that  she  is,  indeed,  the  usufructuary.  And  this  presumption  is 
made  to  stand  in  lieu  of  proof,  not  only  that  she  is  usufructuary,  but 
also  owner.  Now,  we  did  not  come  to  trial  prepared  with  proof  whether 
she  was  or  not  usufructuary,  for  no  such  issue  was  raised  by  the  plead- 
ings, and  she  cannot  be  condemned  as  usufructuary,  on  an  allegation 
that  she  is  owner.  To  say  that  the  usufructuary  is  owner  is  a  contusion 
of  ideas  and  an  abuse  of  terms. 

If  the  foregoing  be  correct,  our  other  position  must  follow,  viz:  that 
the  Second  District  Court  has  exclusive  jurisdiction  in  all  demands  for 
money  against  successions.  And  as  plaintiff's  claim  is  not  alleged  against 
the  usufructuary,  but  against  the  owner  of  the  property,  and  the  prop- 
erty belongs  to  the  succession,  the  Sixth  District  Court  has  no  jurisdic- 
tion. 

The  authorities  on  this  point  are  too  numerous,   and  too  familiar  to 
this  court,  to  justify  me  in  citing  them. 
Thirdly:  On  defendant's  claim  in  reconvention. 

Defendant  proved  on  the  trial,  as  this  record  shows,  that  prior  to  the 
3th  of  May,  1860.  (from  which  date  she  claims  legal  interest  on  9600,) 
plaiutiff  illegally  removed  from  said  property  six  trees,  worth  f  100  each, 
without  notice  to  her;  that  said  trees  did  not  require  to  be  taken  up; 
that,  he  was  requested  to  leave  them,  but  unlawfully  refused  so  to  do; 
that  some  of  said  trees  were  planted  in  front  of  his  house,  and  that  the 
•other  trees  were  never  replaced  on  said  property  on  Tivoli  Circle,  and 
never  returned  to  defendant 

On  the  trial,  plaintiff  contended  that  defendant  could  not  recover  for 
these  trees,  because  the  city  had  a  right  to  remove  them. 

But,  if  the  city  had  such  right,  the  city  never  exercised  it,  nor  author- 
ized any  oue  else  to  exercise  it. 

And,  there  is  just  here  one  proof  of  the  impropriety  of  the  suit  being 
instituted  in  the  name  of  the  city. 

By  this  illegal  mode  of  bringing  his  action,  plaintiff  seeks  to  confound 
all  just  distinctions,  and  to  blend  himself  with  the  city,  and  with  her 
rights. 

If  it  be  true  that  the  owner  of  the  soil  has  a  right  to  keep  or  demol- 
ish constructions  made  by  a  third  person,  and  if  he  keeps  the  works,  he 
owes  to  the  owner  of  the  materials  nothing  but  the  reimbursement  of 
their  value,  and  of  the  price  of  workmanship. 
Still,  as  Connell  was  not  the  owner  of  the  soil,  he  had  no  such  rights. 
Least  of  all  had  he  the  right  to  appropriate  the  widow's  trees  to  his 
own  use,  and  the  adornment  of  his  own  private  residence. 

In  conclusion,  I  solicit  leave  to  repeat  the  prayer  of  my  answer  to  the 
appeal,  pages  12  and  13  of  this  brief,  and  to  refer  Your  Honors  to  the 
case  of  De  La  Croix  v.  Villere,  11  Ann.,  39,  in  which  the  Court  says: 

••  The  injury  to  real  estate  is  a  very  different  thing  from  that  appre- 
hended in  the  cases  cited.  It  is  often  the  case  that  a  present  estimate 
in  money,  by  witnesses,  of  the  damage  done  by  cutting  down  trees 
belonging  to  another,  would  furnish  no  adequate  compensation  to  the 
proprietor."    Ibid,  page  40. 
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And  again:  "It  may  bo  that  the  tree  threatened  to  be  cut,  is  ore 
which  he  values  as  an  ornament  to  his  dwelling,  or  one  which,  iu  his 
eyes,  is  sacred  by  its  associations.  There  are  some  things  which  bonds 
will  not  cover,  and  which  cannot  be  estimated  in  dollars  and  cento,  and 
if  our  laws  cannot  fully  protect  the  proprietor,  in  cases  like  these,  it  but 
poorly  earns  the  encomiums  which  are  bestowed  upon  it.  But  we  have 
no  doubt  that  it  does  furnish  that  protection,"  eta     Ibid,  p.  41. 

Labattve,  J.  The  petition  of  the  City  of  New  Orleans,  for  the  use  and 
benefit  of  Christy  Connell,  declares  that  Mrs.  Widow  Lydia  Wire  is  in- 
debted to  petitioner  in  the  snm  of  3919  78,  for  one-half  of  the  square 
blockpaving  of  the  street  in  front  of  her  property,  on  the  west  side  of 
Trvoli  Circle,  between  Triton  Walk  and  St  Charles  street,  and  for  new 
curb-stones,  bricking  relaid,  etc.,  as  per  bill,  duly  certified  by  the  city 
surveyor. 

The  defendant  excepted  to  the  petition,  on  the  .following  grounds: 

1.  That  the  suit  is  improperly  instituted  in  the  name  of  the  city,  for 
the  use  of  C.  ConnelL 

2.  That  the  said  suit  is  not  instituted  by  the  City  of  New  Orleans. 

3.  That  if  said  suit  be  instituted  by  the  city,  it  should  be  done  by  the 
CSty  Attorney. 

4.  That  C.  Connell  has  no  right  to  institute  this  suit  in  the  name  of  the 
city,  because  he  thereby  gains  privileges  which  the  law  conferred  solely 
on  the  City  of  New  Orleans. 

This  exception  was  overruled. 

*In  the  contract  between  the  city  and  said  C.  Connell,  in  relation  to  said 
work,  we  find  the  following  clause: 

"  The  proportion  to  be  paid  by  the  city  in  cash,  and  the  proportion 
to  be.  paid  by  the  property  holders  in  bills  against  said  property  holders, 
to  be  made  by  the  city  surveyor  in  conformity  with  sections  119  and  120 
of  the  new  city  charter;  said  bills  to  be  collected  by  the  contractor  who 
shall  be  subrogated  to  all  the  rights  of  the  city  to  sue  and  seize  the  pro- 
perty in  case  of  non-payment  of  any  or  all  of  said  bills,  and  the  City  of 
New  Orleans  not  to  be  held  liable  or  responsible  for  any  of  said  bills, 
should  the  same  not  be  paid. " 

Under  this  stipulation,  and  the  general  rule,  that  one  who  has  the 
right  to  sue  in  his  own  name,  may  sue  for  the  use  of  another.  C.  Con- 
nell is  the  real  plaintiff.     We  are  of  opinion  that  the  Court  did  not  err. 

The  defendant  also  excepted  to  the  jurisdiction  of  the  Court,  upon  the 
following  grounds,  in  substance: 

1.  Because  the  defendant  is  not  the  owner  of  the  property  against 
which  plain  tiff's  claim  is  sought  to  be  enforced;  that  said  property  belongs 
to  the  succession  of  David  Gould  Wire,  deceased,  her  husband,  who  left 
several  children  as  his  heirs,  and  this  defendant,  widow  in  community; 
that  said  succession  was  opened  in  the  Second  District  Court  in  the  year 
1846,  and  is  now  in  course  of  administration  and  unsettled. 

2.  Because  this  Court  (District  Court)  has  no  jurisdiction  in  such 


&  Because  the  Second  District  Court  has  exclusive  Jurisdiction  in  all 
demands  for  money  against  successions. 
This  exception  was  properly  overruled  by  the  Court 
This  is  not  a  oiaim  against  the  succession;  it  is  a  debtof  the  defendant, 


60*  SUPREME  COURT  OF  LOUISIANA, 


City*.  Wire. 


who  shows  that  she  owns  one-half  of  the  property,  and  that  she  is  usu- 
fructuary of  the  other  half  under  the  act  of  1841,  and  is  therefore  bound 
for  the  tax.     C.  C,  Art.  572. 

.  The  answer  pleads  the  general  issue,  and  in  reconvention  the  defendant 
avers  that  plaintiff  is  indebted  to  her  in  the  sum  of  three  hundred 
dollars,  for  this;  That  prior  to  the  8th  of  May.  I860,  he  illegally  removed 
from  said  property  six  trees,  worth  fifty  dollars  each;  that  said  trees  did 
not  require  to  be  taken  up;  that  three  of  said  trees  were  planted  in  front 
of  her  house,  and  the  other  three  were  never  replaced  on  said  property  on 
Tivoli  Circle,  or  returned  to  defendant.  By  a  supplemental  answer,  de- 
fendant alleges  the  said  six  trees  to  be  worth  $100  each.  She  prays 
accordingly. 

The  court  below  gave  judgment  in  favor  of  plaintiff  for  the  amount 
of  his  demand,  and  also  in  favor  of  the  defendant,  for  her  reconventions! 
demand  in  full,  six  hundred  dollars. 

The  plaintiff  appealed. 

We  are  satisfied  that  plaintiff  made  ont  his  case,  and  that  the  judgment 
of  the  Court  in  his  favor  is  correct. 

The  difficulty  is  in  regard  to  the  rcconventional  demand,  for  the  vain© 
of  the  six  trees. 

From  the  evidence,  we  are  satisfied  that  the  removal  of  the  trees  was 
unnecessary,  and  their  value  is  the  only  question. 

These  trees  were  on  the  edge  of  the  banquette,  and  were  taken  up  by 
the  plaintiff;  they  had  been  planted  there  4,  5  or  6  years  before  the  paving 
Was  done,  and  were  about  7  years  old. 

.  Oae  witness,  Fagaud,  says;  "  He  has  such  trees  planted  around  his 
lots,  and  would  not  take  3200  apiece  to  have  them  eut  down;  that  it 
would  take  7  years  to  replace  them.  This  witness  supposes  that  the  trees 
cost  2,  3,  4  or  $5  apiece." 

Another  witness  says:  "Last  year  at  this  time,  I  bought  97  young 
tallow  trees  which  were  5  to  7  feet  high,  and  paid  $1  25  apiece;  and  this 
year,  about  10  days  ago,  I  bought  11,  about  ten  feet  high,  at  $2  50." 

On  cross-examination  by  defendant,  he  says:  "  Trees  which  had  been 
planted  7  years  gave  shade,  and  were  an  ornament  to  a  property;  are 
Worth  more  than  the  trees  I  bought.  Suoh  trees  are  matter  of  taste* 
fancy,  affection.  Some  people  don't  like  such  trees  at  all;  some  people 
like  a  tree  they  plant  better  than  those  planted  by  another." 

Pilie  testified  that  this  banquette  is  12  feet  "  Trees  are  placed  om 
banquettes  of  such  width,  but  there  is  no  ordinance  permitting  trees  to 
be  planted. " 

Another  witness,  Colman,  testified:  "That  he  had  tallow  trees,  and 
would  not  have  them  cut  down  for  one  hundred  dollars  apiece;  he  does 
not  pretend  to  say  that  they  were  worth  that;  he  does  not  know  the 
market  value;  his  trees,  he  supposed,  cost  him  $2  apiece." 

A  witness,  who  was  foreman  of  C.  Connell,  says:  "  That  the  trees  were 
removed  because  they  were  in  the  way  in  setting  the  curb,  which  could 
not  be  set  according  to  the  lines  given  by  the  surveyor  without  removing 
those  trees." 

Thomas  testified  "  that  the  trees,  when  taken  up,  were  in  a  sound  con- 
dition, and  did  not  require  to  be  taken  up.    That  he  was  present  when 
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the  trees  were  taken  out,  and  he  remonstrated  with  the  man  for  taking 
them  out.  The  work  eould  have  been  done  without  destroying  them,  and 
without  touching  the  roots,  except  one." 

It  seems  that  the  court  below  relied  on  the  testimony  of  Pilie,  the  sur- 
veyor, and  of  Thomas,  about  the  necessity  of  taking  the  trees  out,  and 
disregarded  the  evidence  of  the  foreman  of  Connell. 

Bat  from  the  evidence,  there  was  no  malice  on  the  part  of  C.  Connell, 
and  it  is  not  a  case  where  vindictive  or  exemplary  damages  should  be 
Allowed.  Yet,  we  think  that,  under  Art.  1928  of  the  Civil  Code,  a  fair 
allowance  should  be  granted  the  defendant  for  the  loss  of  convenience 
and  gratification,  caused  by  the  trees  to  the  defendant.  We  are  of  opin- 
ion that  one  hundred  and  twenty  dollars  would  be  a  full  indemnification. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed  from, 
be  so  amended  as  to  allow  the  defendant,  on  her  reconventional  demand, 
the  sum  of  one  hundred  and  twenty  dollars  instead  of  six  hundred,  and 
that,  as  amended,  the  said  judgment  be  affirmed,  the  said  defendant  and 
appellee  to  pay  costs  of  appeal. 


No.  1096.— William  Golding  v.  Jban  Petit. 


Where  two  parties  make  a  oontraot  whereby  one  binds  himself  to  do  a  parttoular  thins,  he  matt  show         J* 
*  compliance  on  bia  part  a ooot  ding  to  the  terms  of  the  oontraot  before  he  can  oompel  a  oomplianoe 
with  the  terms  of  the  contract  by  the  other  party,  or  recorer  the  damages  he  has  sustained  by  the 
lailare  on  the  part  of  the  other  party  to  comply. 

Where  the  record  does  not  contain  all  the  facta  necessary  to  enable  the  appellate  court  to  determine) 
the  litigation,  the  oasa  will  be  remanded. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
Carleton  Hunt,  for  plaintiff  and  appellee.    W.  C.  fiudd,  for  defendant. 

Taliafebbo,  J.  The  plaintiff  sues  for  $4,200  and  interest,  which  he 
avers  arises  from  the  violation  by  the  defendant,  of  a  certain  contract 
which  they  entered  into  on  the  26th  of  January,  1866.  By  this 
oon tract  the  plaintiff,  who  is  an  engine-maker  and  machinist,  obligat- 
ed himself  to  furnish  an  engine,  repair  two  boilers  belonging  to 
defendant,  and  erect  certain  machinery  to  be  used  in  a  steam  saw- 
mill on  the  property  of  the  defendant,  at  the  head  of  the  Bay  of 
St  Louis,  for  the  sum  of  $4,200.  The  entire  work  was  to  be  com- 
pleted in  six  weeks  from  the  time  the  contract  was  entered  into.  By 
an  additional  clause  endorsed  upon  a  duplicate  of  the  contract,  the 
defendant  agreed  to  pay  the  plaintiff  $2,100  within  six  weeks  as  an  instal- 
ment or  partial  payment  under  the  contract.  The  plaintiff  avers  that  he 
conveyed  to  the  Old  Basin,  to  be  transported  to  its  place  of  destination,  a 
certain  portion  of  the  machinery  which  he  had  contracted  to  furnish  in 
furtherance  of  his  part  of  the  contract,  and  demanded  payment  of  the 
first  instalment  of  the  money  to  be  paid  him,  and  also  required  plaintiff 
to  furnish  the  transportation  required  by  the  contract.  He  alleges  that 
the  plaintiff  refuses  to  comply  with  his  part  of  the  contract  and  attempts 
altogether  to  repudiate  it 
64 
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The  defendant  admits  having  entered  into  the  contract,  but  specialty 
avers  that  plaintiff  did  not  perform  and  complete  his  work  according  to 
their  agreement,  that  a  portion  of  the  work  done  bj  plaintiff  is  defective, 
and  not  finished  in  a  workmanlike  manner,  and  specifies  particularly  the 
chimney  and  steam* drum  as  not  made  in  accordance  with  the  contract, 
and  points  out  the  defects  in  tho  drum,  which  he  avers  renders  it  valueless 
for  the  pnrpose  it  was  intended  to  subserve.  He  avers  that  the  original 
•Contract  was  annulled  and  rescinded  by  a  subsequent  contract  bj  whict 
he  agreed  to  pay  the  plaintiff  for  the  work  done,  and  repairs  made  ot 
the  machinery,  which  at  that  moment  was  in  defendant's  possession  by 
delivery  from  plaintiff,  and  that  he  has  ever  been  ready  under  this  last 
named  contract,  to  pay  a  just  remuneration  for  such  work  and  repairs, 
except  for  the  drum  and  the  chimney,  which  he  avers  are  useless.  As 
prays  judgment  in  his  favor,  and  that  plaintiff  be  condemned  to  pay  aU 
costs,  etc.  The  case  was  tried  before  a  jury,  which  rendered  a  verdict  in 
iaVor  of  the  plaintiff  for  the  whole  amount  claimed.  After  an  ineffectual 
effort  to  obtain  a  new  trial  the  defendant  appealed. 

It  is  proper  in  the  outset  to  remark  that  we  find  no  evidence  in  the 
record,  showing  that  the  original  contract  was  annulled  by  the  substitu- 
tion of  the  one  alleged  by  the  defendant  in  his  answer.  We  fiud  in  a 
letter  written  to  defendant  by  plaintiff's  attorney,  allusion  made  to  what 
was  probably  a  proposition  by  the  detendant  to  pay  for  the  work  and 
repairs  done,  and  annul  the  original  contract.  But  the  defendant  was 
.informed  by  the  attorney  that  the  plaintiff  wonld  accept  the  proposition, 
provided*  the  defendant  paid  81,156  97,  the  just  value  of  the  work 
done  as  per  bill  rendered.  We  see  nothing  showing  that  this  modifica- 
tion of  the  defendant's  proposition  was  accepted. 

Proceeding  then  to  examine  the  pleadings  and  evidence  in  reference  to 
the  original  contract,  we  find  that  on  the  8th  of  March,  the  day  on  which 
the  time  expired,  within  which  the  plaintiff  was  bound  to  complete  the 
work  he  notified,  by  an  agent,  the  clerk  of  the  defendant  who  was  absent, 
that  the  machinery  was  ready  to  be  shipped  according  to  agreement 
Subsequently  he  addressed  the  following  letter  to  the  defendant : 

"I  now  make  a  tender  to  you  of  the  boilers  and  machinery  constructed 
and  repaired  by  me  for  yon  under  our  contract  dated  January  26,  1866, 
and  offer  to  perform  my  part  of  that  contract  entirely.  A  portion  of  the 
machinery  is  now  lying  at  the  Old  Basin,  in  the  city  of  New  Orleans,  and 
I  hereby  offer  to  deliver  and  erect  it,  and  also  the  rest,  at  such  point  at 
you  may  designate  according  to  our  contract,  and  call  on  yon  for  the 
transportation  stipulated.  Will  you  receive  the  work,  appoint  the  place, 
and  furnish  transportation,  and  make  the  first  payment,  which  is  past 
due.  Although  this  tender  has  been  made,  I  repeat  it  to  afford  yon  a 
fall  opportunity  to  perform  your  obligation.  "W.  Gou>rxG." 

-   &ew  Orleans,  March  15,  1866. " 

It  is  shown  that  this  letter  soon  after  its  date  was  delivered  to  the 
defendant 

It  is  clear  that  the  engine,  boilers  and  machinery  spoken  of  by  fee 
various  witnesses  on  the  trial  of  the  case,  were  the  same  which  the  plaintiff 
intended  to  use  in  the  fulfillment  of  his  part  of  the  contract.  Bat  the 
defendant  specially  alleges  grave  objections  to  several  important  parti 
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of  this  machinery;  and  he  cliarges  likewise  that  the  work  was  not 
performed  in  the  manner  required  by  the  contract. 

A  mass  of  testimony  was  taken  in  regard  to  the  qnality  of  the  machinery 
and  its  adaptation  to  the  purposes  for  which  it  was  constructed.  The 
witnesses  were  generally  engineers  and  machinists.  Eight  witnesses  were 
examined  on  the  part  of  the  plaintiff.  Six  of  these  were  engineers, 
machinists  and  smiths  in  enginery.  Of  these  six,  four  of  them  are  rrtther 
Tague  and  indefinite  as  to  whether  the  work  was  done  in  accordance  with 
the  contract  or  not  Of  the  other  two,  one  speaks  of  the  engine  as  being 
"plain,  suitable  and  good,"  and  elsewhere  in  his  testimony,  as  being 
••powerful,  strong  and  well  built;"  and  that  he  thought  "it  would  last  as 
long  as  it  might  be  wanted  to  be  used."  Yet,  he  said  he  never  saw  tho 
drum  nor  the  chimney;  two  pieces  of  the  work  especially  the  subject  of 
controversy.  The  remaining  witness  speaks  fully  on  the  subject.  He 
represents  the  work  throughout  as  complete,  well  adapted  to  the  use  for 
which  it  was  intended  and  in  every  respect  fulfilling  the  contract  We 
notice,  however,  that  this  witness  was  the  foreman  of  the  plaintiff's 
establishment,  and  superintended  the  work.  It  is  not  likely  that  he  was 
inclined  to  underrate  its  quality  or  the  manner  of  its  execution .  Five 
witnesses  testified  in  behalf  of  the  defendant,  all  men  versed  in  the 
subjects  about  which  they  testified.  They  point  out  defects  in  the  work, 
specify  deficiencies  that  are  important,  and  they  specially  indicate  the 
want  of  an  important  attachment  to  the  engine,  technically  called  the 
governor,  which  they  think  indispensable  in  the  steam  machinery  of  a 
saw-mill,  unless  by  the  employment  of  a  man  to  stand  constantly  at  a 
particular  point  to  perform  some  function  which  is  superseded  by  the 
action  of  the  "governor."  One  of  these  witnesses,  says  that  generally 
engines  such  as  that  mentioned  in  the  contract  have  governors;  that  he 
has  no  recollection  of  ever  having  seen  a  saw-mill  engine  without  one. 
Another,  the  keeper  of  a  saw-mill,  says  he  could  not  use  the  engine  in 
question  in  his  establishment  without  this  appendage.  A  third  never 
saw  an  engine  of  the  kind  without;  a  fourth  says  an  engine  of  the  force 
and  power  of  that  described  in  the  contract  would  not  be  complete 
without  the  governor.  One  ot  the  witnesses  said  he  had  looked  at  the 
contract  casually,  and  that  he  did  not  consider  the  engine  finished  accord- 
ing to  the  contract  The  clearness  and  directness  of  the  testimony  of  the 
defendant's  witnesses  incline  us  to  tbiuk  that  it  preponderates  over  that 
pf  the  plaintiff's  witnesses.  The  testimony  of  the  latter  is  either  vague 
and  inconclusive,  or  consisting  of  broad  declarations;  that  of  the  former 
is  concise  specific  and  to  the  poiut 

It  is  argued  by  the  plaintiff's  counsel  that  the  contract  of  the  parties 
dloes  not  specify  an  engine  with  a  governor  and  that  the  plaintiff  could 
not  be  required  to  furnish  one.  It  it  Held  on  the  other  side  that  t^e 
scope  and  meaning  of  the  contract  naturally  embrace  everything  im- 
portant and  usual  in  the  structure  of  engines  and  machinery  for  the 
purposes  of  a  saw-milL  That  the  plaintiff,  having  engaged  to  furnish  an 
engine  for  that  purpose,  that  should  be  complete,  the  defendant  had  the 
right  to  require,  in  order  to  that  completeness  the  attachment  of  the  im- 
portant appendage  called  a  governor.  This  question  we  are  not  required 
incidentally  to  determine.  It  is  apparent  to  us  from  a  scrutiny  of  the 
entire  testimony  in  this  case,  that  the  plaintiff  has  not  fulfilled  sufficiently 
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his  own  obligations  under  the  contract  to  authorize  him  to  recover  from 
the  defendant  upon  an  alleged  violation  of  his  part  of  it 

We  see  no  ground  for  the  rendition  of  the  judgment  in  the  Court  below. 
If  the  defendant  has  violated  the  contract  and  been  put  properly  in 
default,  he  could  only  be  made  liable  for  the  damages  sustained  by  the 
other  party  in  consequence  of  such  violation,  C.  C.  Article  1920. 

No  damages  are  proved;  yet  a  judgment  is  rendered  for  the  whole  amount 
stipulated  for  the  entire  work,  and  the  materials  to  be  furnished  in  its 
construction.  The  inexecution  of  an  obligation  does  not  imply  the  in- 
curring of  a  debt.  The  delinquent  is  responsible  in  damages  for  his 
failure  to  comply.     1  L.  R.,  p.  97. 

We  have  not  before  us  all  the  facts  necessary  for  an  adjustment  of  this 
litigation  and  consider  that  justice  requires  that  the  case  should  be  re- 
manded. The  defendant  we  think  was  entitled  to  a  new  trial  and  that  it 
should  have  been  granted. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered  that  this  case  be  remanded  to  the  Court  of  the  first  instance,  for 
further  proceedings  according  to  law.  The  plaintiff  and  appellee  paying 
costs  of  this  appeal. 


No.  1611. — Bbitton  &  Koontz  v.  J  as.  Nokment,  Recorder,  et  ala 

An  inscription,  in  the  office  of  the  Recorder  of  Mortgages,  ceases  to  be  evidence  of  the  mortgage 
after  the  lapse  of  ten  years. 

The  Recorder  of  Mortgagee  ia  bound  to  cancel  and  erase  a  mortgage,  on  the  application  of  a  cre- 
ditor or  party  interested,  that  has  been  registered  in  his  office  ten  years  previous  to  the  applica- 
tion.   R  S.,  page  81. 

APPEAL  from  the  District  Court,  Parish  of  Concordia,  Farrar,  J. 
Mayo  &  Spencer,  for  plaintiffs.     H.  B.  Shaw,  for  Mrs.  Shaw. 

Ilsley,  J.  On  the  10th  May,  1856,  a  notarial  act  of  mortgage,  on  a 
plantation  in  the  parish  of  Concordia,  from  A.  T.Welsh  to  S.  B.  Newman, 
to  secure  the  payment  of  a  note  for  seventeen  thousand  five  hundred  dol- 
lars, and  interest,  was  recorded  in  that  parish. 

This  mortgage  was  not  reinscribed,  until  the  17th  September,  1867.  On 
that  day,  Mrs.  Shaw,  who  also  had  a  special  mortgage  on  the  same  plan- 
tation, duly  registered,  but  originally  inferior  in  rank  to  the  Newman 
mortgage,  applied  to  the  Recorder  of  Mortgages  of  Concordia,  to  have 
the  Newman  mortgage  cancelled  and  erased  for  want  of  reinscription. 

The  plaintiffs  in  this  proceeding,  Britton  and  Koontz,  the  holders  of 
the  Newman  note,  obtained  an  in  junction  to  inhibit  the  cancelling  and 
erasing  the  mortgage  given  to  secure  it. 

The  injunction  was  dissolved  in  the  lower  court,  and  the  plaintiffs  in 
injunction  have  appealed. 

The  grounds  urged  by  them  in  this  court,  to  sustain  their  injunction 
and  have  it  perpetuated,  are: 

1.  The  inscription  of  mortgages  is  subject  to  the  same  law  and  maxims, 
applicable  to  prescription,  and  that  prescription  was  suspended  daring 
the  war. 
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2.  That  the  recital  in  Mrs.  Shaw's  act  of  mortgage*  of  the  Newman 
mortgage,  was  legal  notice  to  her  of  the  inscription  thereof,  and  was 
equivalent  to  a  reinscription. 

3.  That  the  pact  de  non  aHenando,  in  the  Newman  mortgage,  precluded 
the  subsequent  mortgage  creditor,  Mrs.  Shaw,  from  setting  up  prescrip- 
tion against  it. 

This  Court,  in  Robinson  <&  Cruzat  v.  Hayne*t  19  A.,  p.  133,  held:  "  that 
an  inscription  ceases  to  be  evidence  of  the  mortgage  after  the  lapse  of 
ten  years,  and  is  not  subject  to  the  rules  of  prescription."  A  doctrine 
we  still  adhere  to. 

The  plaintiffs  cannot,  in  this  case,  invoke  the  maxim  lex'iieminem  cogil 
ad  impossibilia,  as  they  had  ample  time  and  opportunity,  within  the  ten 
years  after  the  first  inscription,  to  reinscribe  their  mortgage. 

The  vitality  of  the  first  inscription,  after  the  ten  years  succeeding  it, 
was  gone,  and  thence  it  had  no  legal  effect  whatever — even  against  the 
contracting  parties.  0.  C.  3333,  6  Rob.  171,  421,  42a  2  A.  110,  111, 
768.  4  A.  396.  5  A.  632.  And  it  became  the  absolute  duty  of  the  re- 
corder, upon  the  application  of  any  creditor,  and  even  of  the  owner 
himself,  or  other  party  interested,  to  cancel  and  erase  the  plaintiffs'  mort- 
gage, registered  in  his  office  ten  years  previous  to  the  date  of  the  appli- 
cation.    B.  S.,  page  81. 

The  other  grounds  are  not  properly  raised  in  this  proceeding. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  at  the  costs  of  the  appellant 


On  Rehearing, 

Iiabauve,  J.  In  this  case  a  rehearing  has  been  granted,  in  order  to 
change  and  modify  the  decretal  part  of  our  former  decision,  by  amending 
the  judgment  appealed  from. 

It  is  therefore  ordered  and  decreed,  that  the  decree  of  our  former  deci- 
sion be  set  aside.  It  is  further  ordered  and  decreed,  that  the  following 
words  of  the  judgment  appealed  from  be  stricken  out,  to- wit: 

And  (hat  the  mortgage  from  A.  T.  Welsh  to  M.  E.  Shaw,  on  pages  395  and 
396  of  Mortgage  Becord  Book  "  ZZ,"  in  the  parish  of  Concorditi,  be  declared 
to  have  priority  and  preference. 

It  is  further  adjudged,  that  the  right  be  reserved  to  Britton  t  Koontz, 
to  establish  hereafter  the  validity  and  relative  rank  of  their  mortgage. 
Farther  ordered,  that  the  judgment  appealed  from  be  affirmed,  as 
amended,  the  appellees  to  pay  costs  of  appeal. 

No.  1587.— Joseph  Atllot  v.  L.  C.  Aubert. 

The  action  of  the  minor  against  hi*  tutor,  respecting  the  acta  of  the  tutorship,  is  prescribed  by  the 
lapse  of  four  rear*  to  date  from  his  majority,  and  the  tacit  mortgage  giren  by  lawagaias*  the 
property  of  the  tutor,  is  extinguished  by  the  same  length  of  time. 

The  plea  of  prescription  is  special,  and  will  not  be  supplied  or  enlarged  upon  by  the  Oouffe. 

APPEAL  from  the  District  Court,  Parish  of  Lafourche,  Gates,  J. 
CUfford  Belcher  &RW.  Blake,  for  plaintiff!    W.  Hall,  for  defendant 
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Labauve,  J.  This  suit  was  filed  on  the  17th,  and  served  on  the  21st 
March,  18G6,  claiming  of  the  defendant  the  sum  of  $3,745  30,  with  in- 
terest, npon  two  notes  signed  by  the  defendant;  one  dated  April  3,  I860, 
for  S174,  payable  one  day  after  date;  the  other  for  §3,571  29,  dated 
March  26th,  I860,  payable  one  year  after  date. 

The  petition  states  that  the  said  notes  represent  the  amount  dne  peti- 
tioner, by  the  late  Charles  Aubert  and  the  defendant,  as  his  heir,  as  tutor 
of  said  petitioner,  but  without  novation  of  his  rights  or  mortgage  in 
favor  of  petitioner  as  pupil  of  said  Charles  Aubert. 

In  a  supplemental  petition,  plaintiff  alleges  that  said  Charles  Anbert 
was  appointed,  and  qualified  as  his  dative  tutor,  on  the  25th  May,  1835, 
and  received  as  such  for  petitioner  upwards  of  §10,000,  and  died  without 
settling  his  account  of  tutorship;  that  after  his  death,  Lenfroy  Barraswas 
appoiutcd  administrator  of  his  estate,  and  made  partial  payments,  bat  a 
large  balance  remained  due  petitioner;  that  the  defendant  accepted  the 
said  succession;  that  petitioner  has  a  legal  mortgage  upon  the  immova- 
bles of  said  deceased,  Charles  Aubert,  the  deceased  tutor,  now  represented 
by  the  defendant,  his  sole  heir;  that  on  the  26th  March,  1860,  plaintiff 
and  defendant  agreed  upon  the  amount  coming  to  petitioner  from  the 
said  tutorship,  which  was  $3,715  30,  for  which  the  said  defendant  exe- 
cuted the  said  two  notes. 

The  plaintiff  prays  for  judgment  for  said  sum,  with  interest  and  a 
mortgage. 

The  defendant,  in  substance,  pleaded  a  general  denial,  admitting,  how- 
ever, his  signature,  and  a  novation  of  the  original  debt  The  prescription 
of  four  years  to  the  note  of  $174,  and  the  prescription  of  ten  and  twenty 
years  to  any  mortgage  taoit,  or  otherwise,  or  the  accessory  security  to  the 
notes  sued  upon,  and  claimed  in  the  petition. 

In  this  court  the  defendant  also  pleaded  *4  the  prescription  of  /our,  ihe 
ten  and  ticenty  years,  as  a  bar  to  the  legal  and  tacit  mortgage,  claimed  by 
the  plaintiff. 

The  court  below  sustained  the  plea  of  prescription  of  ten  years,  and 
gave  judgment  for  defendant,  and  the  plaiutiff  appealed. 

The  first  legal  question  that  is  presented  for  solution,  is  the  prescrip- 
tion of  four  years  to  the  claim  of  the  tacit  mortgage. 

The  plaintiff  alleges  that  his  tutor  died  without  rendering  an  account  ff 
tutorship,  and  he  does  not  pretend  nor  show  that  one  has  ever  been  ren- 
dered since  his  death.  The  deceased  tutor  was  appointed  on  the  25th  of 
May,  1835.  Admitting  that  this  suit  was  virtually  a  demand  in  rendition 
of  account,  the  plaintiff,  when  he  brought  it,  was  over  thirty  years  old, 
and  that  action  was  prescribed  under  Art  356  of  Civil  Code,  and  authori- 
ties annotated,  reading  thus: 

"  The  action  of  the  minor  against  his  tutor,  respecting  the  acts  of  the 
tutorship  is  prescribed  by  four  years,  to  begin  from  his  majority." 

Therefore,  if  there  exist  no  more  action  by  the  pupil  against  his  tutor 
to  render  an  account,  and  to  compel  him  to  pay  whatever  he  may  have 
received,  the  debt  is  extinguished,  and  the  tacit  mortgage  gone. 

We  are,  therefore,. of  opinion  that  plaintiff  has  no  mortgage,  as  given 
by  law,  upon  tutors'  property,  as  security  of  their  administration*  Civil 
Code,  Art  3282. 
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The  next  legal  question  is,  are  the  notes  sued  upon  prescribed? 

It  is  true,  that  these  notes  have  for  consideration  money  that  was  due 
by  the  tutor  to  the  plaintiff,  and  were  executed  by  the  sole  heir  of  the 
deeeased  tutor;  but  it  was  a  new  contract  and  a  new  debtor,  and  the  four 
years  prescription,  applying  to  the  action  in  rendition  of  account  of  the 
tutorship,  cannot  apply  to  these  notes  which  might  be  prescribed  by  five 
years,  and  not  by  four  years.  The  note  of  $174  is  prescribed  on  its  faco 
by  five  years,  but  the  defendant  has  limited  and  restricted  his  plea  of 
prescription  to  four  years,  and  we  cannot  enlarge  his  defence,  and  apply 
a  different  and  longer  prescription.  As  to  the  other  note  of  83,571  29, 
five  years  had  not  elapsed,  when  the  citation  and  petition  were  served. 

We  are,  therefore,  of  opinion  that  th,e  prescription  pleaded  do  not  ap- 
ply to  the  notes,  and  that  plaintiff  must  recover  on  them. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  avoided. 

It  is  farther  ordered  and  decreed  that  the  defendant,  L.C.  Aubert,  pay 
to  the  plaintiff,  Joseph  Aillot,  the  sum  of  three  thousand  seven  hundred 
and  forty-five  dollars  and  thirty  cents,  with  eight  per  cent,  interest  per 
annum,  on  $174  from  the  7th  April,  1860,  and  on  $3  571  30  from  the  29th 
March,  1861,  till  paid,  and  that  the  defendant  and  appellee  pay  costs  in 
both  courts. 


On  Rehearing. 
Taliaferro,  J.     A  review  of  this  case  does  not  enable  us  to  see  grounds 
for  a  reversal  of  the  judgment.  ' 

It  is  therefore  ordered  that  the  judgment  remain  undisturbed. 

No.   1638.— Richard  Johnson  t>.  John  A.   Genmbson.— E.   M.   Ivens, 

Appellant. 

An  appeal  taken  from  a  judgment,  not  signed  by  the  District  Judge,  will  be  dismissed  'xpro  riomota. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  DuplmUier,  J. 
/.   Livingston  and  Field  <fc  Shackelford,  for  plaintiff  and  appellee 
Laceyy  Marks  <&  Duller,  for  defendant  and  appellant, 

Labauve,  J.  E.  M.  Ivens  is  appellant  from  a  judgment,  rendered 
against  him  as  surety  on  an  appeal  bond. 

The  record  shows  that  the  judgment  appealed  from  was  not  signed. 

It  is  now  well-settled  by  our  jurisprudence,  that  no  ippeal  lica 
from  a  judgment  before  it  is  signed;  in  such  a  case  the  judgment  is  in- 
choate, and  the  appeal  premature.  O.  P.,  Arts.  546,  555,  558.  1  N.  8. 
89.     7  L.  513.     9  L.  275.     18  L.  30.   4  R.  451.   9  A.  42.   12  A.  75G.   19  A. 

291. 

So  long  as  a  judgment  is  not  signed,  a  motion  for  a  new  trial  may  be 
made  and  allowed.     5  N.  S.  320.    4  R.  152. 

Under  these  authorities,  it  is  considered  that  the  judgment  is  pending 
below,  and  although  no  motion  have  been  made  to  dismiss  the  appeal, 
we  consider  that  we  have  no  jurisdiction  to  revise  the  judgment,  and  that 
-we  are  bound  ex  proprio  motu,  to  dismiss  the  appeal. 

Appeal  dismissed,  at  appellant's  costs. 
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No.  1348.— J.  B.  Murison  &  Co.  v.  A.  J.  Butler,  et  als. 

A  security  on  an  appeal  bond,  when  sought  to  be  made  liable,  cannot  go  behind  the  judgment.  aa4 

set  up  mattar  in  defence  to  the  original  enit  that  might  have  been  pleaded  or  ahown  oa  iht 

trial. 
The  liabilities  and  obligations  of  a  surety  on  an  appeal  bond  are  fixed  by  special  laws,  and  arise  oat 

of  the  bond. 
If  the  judgmrnt  debtor  be  dead,  the  creditor  may  proceed  against  the  surety  on  the  appeal  bond 

without  previously  issuing  execution  against  the  judgment  debtor  or  causing  any  steps  to  be 

taken  against  his  estate. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
Lacey,  Marks  &  Butler,  for  plaintiffs  and  appellees.  Campbell, 
Spqford  A  Campbell,  for  appellants. 

Howell,  J.  The  plaintiffs,  having  obtained  a  judgment  against  the 
defendant,  the  latter  appealed,  and  M.  J.  Newman,  James  Murphy  and 
Mills  Judson  became  his  sureties  on  an  appeal  bond.  Pending  the 
appeal  the  defendant  died,  his  administrator  was  made  a  party  to  the 
appeal,  and  the  judgment  was  affirmed.  The  plaintiffs  issued  execution 
against  Butler,  which  was  returned  nulla  bona,  whereupon  they  took  a 
rule  against  the  sureties  to  show  cause  why  they  should  not  be  condemned 
in  solido  to  pay  the  amount  of  the  judgment  An  answer  to  the  rule  was 
filed  setting  up  the  defence  that  since  signing  the  bond,  the  sureties  had 
learned,  that  this  whole  demand  had  grown  out  of  an  illicit  enterprise,  on 
the  part  of  both  the  plaintiffs  and  defendant,  to  traffic  with  the  people 
in  rebellion  against  the  government,  which  was  not  disclosed  in  the 
original  suit  On  motion  of  plaintiffs'  counsel  this  answer  was  stricken 
out,  without  prejudice  to  the  right  to  urge  any  legal  defence,  on  the 
ground  that  the  sureties  cannot  go  behind  the  judgment.  To  which 
ruling  they  reserved  their  bill.     We  think  the  court  did  not  err. 

We  can  perceive  no  good  reason  for  making  this  case  an  exception  to 
the  general  rule  that  sureties  cannot  go  behind  tV>  judgment  and  set  up 
any  matter  that  might  have  been  pleaded  or  shown  in  the  original  suit. 

The  authorities  and  principles  of  good  morals,  invoked  by  the  appel- 
lants, do  not,  in  our  opinion;  apply  to  the  liability  and  obligations  of 
sureties  on  appeal  bonds,  which  are  fixed  by  special  laws.  Their  obliga- 
tions arise  out  of  the  bond  which  are  that  their  principal  shall  prosecute 
his  appeal  and  satisfy  any  judgment  which  may  be  rendered  against  him, 
failing  in  either  of  which  they  are  liable  in  his  place.  The  law  does 
not  contemplate  that  the  case  shall  be  tried  anew  on  its  merits  between 
the  appellees  and  the  sureties  on  the  appeal  bond. 

The  more  difficult  question  is  presented  by  the  appellants  in  their 
objections,  raised  for  the  first  time  in  this  court,  to  the  sufficiency  of  the 
sheriff's  return  on  the  fieri  facias,  in  not  showing  that  a  demand  was 
made  on  both  parties,  and  in  the  failure  of  the  plaintiffs  to  take  all  neces- 
sary steps  against  the  principal  on  the  bond  in  accordance  with  the  act 
of  1855,  {  5,  p.  365,  (amended  in  1866,  p.  42)  before  proceeding  against 
the  sureties.  To  the  latter  objection  the  plaintiffs  have  made  no  reply, 
but  their  argument  and  authorities  may  be  applied  to  both,  the  sob- 
stance  of  which  is,  that  under  the  practice  and  jurisprudence  of  the 
State,  they  are  not  required  to  do  any  act  in  order  to  secure  their  im- 
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mediate  recourse  against  the  sureties  on  the  appeal  bond,  because  no 
execution  conld  legally  issue  against  their  debtor's  estate,  and  hence  the 
steps  taken,  though  not  regular,  were  unnecessary,  and  they  cite  the  cases 
of  Alley  v.  Hawthorne,  1  A.  122,  and  Wells  v.  Roach,  10  A.  645,  to  which 
we  may  add  Trimble  v.  Brichta,  11  A.  271,  as  sustaining  their  position. 

In  the  last  case  (11  A.  271,)  where  the  facts  were  very  similar  to  thoso 
in  the  case  at  bar,  but  no  step  at  all  was  taken  against  the  principal,  the 
previous  cases  and  the  existing  laws  were  reviewed,  and  the  doctrine  in 
Alley  v.  Hawthorne,  in  its  broadest  terms  recognized,  as  that  which  has 
been  followed  since  May,  1846,  notwithstanding  the  legislation  of  1855, 
(see  Session  Acts  pp.  365,  $  5,  399,  {  6.)  to- wit:  "  If  the  creditor  cannot 
take  out  his  execution  on  the  judgment,  by  reason  of  a  change  in  the 
condition  of  the  debtors'  estate,  which  prevents  its  being  reached  by 
that  process,  the  law  requires  no  act  in  order  to  secure  his  immediate  re- 
course ngninst  the  surety  on  the  appeal  bond:"  and  the  rule  therein 
against  the  surety  was  maintained  although  no  step  whatever  was  taken 
against  the  representation  of  the  debtor's  estate,  and  the  defence  was 
specially  set  up  in  the  lower  court. 

'  The  cases  of  Alley  v.  Hawthorne,  1  A.  122;  Wogan  v.  Thompson,  10  A. 
284;  Wells  v.  Roach,  10  A.  544;  and  Bourgeai  v.  Adams,  11  A.  78,  were 
cited  by  the  Court 

Although  we  may  consider  the  doctrine  more  broadly  stated  in  most 
of  the  abovo  caves,  than  the  facts  in  each  made  it  necessary  for  a  de- 
cision, we  are  disposed  to  apply  it  in  this,  as  it  was  applied  in  those,  for 
the  reasons  that  we  find  the  statement  made  and  repeated,  in  the  printed 
brief  of  appellants,  that  Butler,  the  principal  on  the  appeal  bond,  was  in- 
solvent, aDd  that  the  defence  was  not  made  in  the  lower  court,  where  the 
plaintiffs  would  have  had  an  opportunity  to  prove,  what  is  admitted  in 
the  brief. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 

Rehearing  refused. 


No.  2550. — Heibs  op  A.  Woolfolk  v.  Emily  Woolpolk,  Test  Ex. 
Zenon  Labauvb,  appellant 

A  tacit  mortgage  in  favor  of  a  minor  only  attaches  where  the  funds  or  property  are  received  In  tilt) 

capacity  of  tntor. 
A  t  *cir  mortgage  does  not  exist  in  favor  of  the  heirs  against  the  property  of  the  executor  of  the  estate 
A  mortgage  creditor  of  the  executrix,  not  a  party  to  the  suit,  may  appeal  from  a  judgment  against 

the  executor  recognizing  a  tacit  mortgage  in  favor  of  the  heirs. 

APPEAL  from  the  District  Court,  Parish  of  Iberville,  Posey,  J. 
Zewm  7<abauve,  for  appellant.  S.  Mattliews,  for  appellees. 
HowIll,  J.  Zenon  Labauve,  not  a  party  to  the  suit  below,  has  taken 
this  appeal  as  a  mortgage  creditor  of  the  defendant,  in  her  individual 
capacity,  alleging  that  he  is  aggrieved  by  the  judgment  herein  in  favor  of 
the  plaintiffs.  He  assigns  for  error,  apparent  on  the  face  of  the  petition 
and  judgment,  that  the  allegations  of  the  petition  do  not  authorize  the 
judgment  decreeing  a  tacit  mortgage  against  the  defendant  as  their 
tutrix. 

G5 
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The  petition  alleges  that  the  plaintiffs  are  the  children  and  heirs  of  A 
Woolfolk;  that  the  defendant  qualified  as  testamentary  executrix  of  the 
last  will  of  their  father;  that  she  qualified  as  their  natural  tutrix 
before  she  became  executrix;  that  as  executrix  she  received  property  and 
money  belonging  to  the  estate  amounting  to  $212,637  94,  which  was 
subject  to  the  payment  of  the  debts  due  by  their  father  at  his  death,  on 
10th  February,  1847;  that  after  their  payment,  she  was  entitled  to  hold 
half  of  the  remainder  as  owner  and  the  other  half  as  usufructuary  daring 
her  life  or  widowhood;  that  she  has  never  rendered  any  account  of  her 
administration  of  said  estate,  which  is  still  in  her  hands;  thai  she  has 
received  and  disposed  of  large  revenues  at  her  pleasure,  and  held  all  the 
property  of  said  estate,  belonging  to  petitioners  as  usufructuary,  until 
recently,  when  her  creditors  seized  and  sold  her  usufructuary  rights  in 
particular  property;  and  it  prays,  that  the  executrix  be  ordered  to  render 
a  true  and  faithful  account  of  her  administration,  showing  what  debts 
existed  and  what  have  been  paid;  that  petitioners  be  declared  the  owners 
of  one  undivided  half  of  the  property;  that  in  default  of  rendering  the 
account,  the  executrix  be  condemned  to  pay  them  the  one  undivided 
half  of  the  money  received  by  her,  belonging  to  the  estate  of  A.  WootfoUt, 
to- wit:  the  sum  of  $43,007  50,  and  that  their  legal  mortgage  be  recog- 
nized and  enforced,  dating  from  the  20th  February,  1847,  the  date  of  her 
appointment  as  their  tutrix. 

The  only  question  for  us  to  solve  is,  whether  or  not  the  allegations] 
of  the  petition  authorized  the  recognition  of  the  mortgage  in  favor  of 
minors. 

The  suit  is  against  the  defendant  as  executrix  for  an  account  of  her 
administration  of  the  estate  of  the  deceased,  in  order  to  ascertain  the  resi- 
duum to  which  the  plaintiffs  are  entitled — to  learn  what  is  in  her  hands  as 
executrix  belonging  to  them — to  fix  the  amount  of  their  interest  or  their 
share  in  the  estate,  while  they  admit  that  she  is  entitled  to  hold  that 
share  or  portion  as  usufructuary,  during  her  widowhood,  and  thej  do 
not  allege  that  the  usufruct  has  expired. 

The  effect  of  granting  their  demand  under  their  allegations  would 
simply  be  to  close  the  administration  by  the  executrix,  and  fix  the 
amount  in  her  hands  as  usufructuary.  It  is  only  where  property  or 
funds  are  received  in  the  capacity  of  tutor  that  the  mortgage  attaches 
and  it  is  not  alleged  in  this  case  that  the  defendant  ever  received  or 
held  anything  as  tutrix. 

In  the  case  of  Heirs  of  Wells  v.  Heirs  of  Ouny  et  a&»,  4  L.  489,  whidh 
was  a  suit  for  an  account  of  administration,  it  was  held  that  the  judg- 
ment should  be  confined  to  the  general  account  of  the  administration  of 
the  estate,  and  judgment  given  against  the  executor  (who  was  also  tutor) 
for  the  balance  which  might  appear  due,  upon  which  execution  *m*«M 
not  issue;  and  that  of  the  amount  so  ascertained,  the  succession  would 
be  considered  as  owner,  and  the  heirs  would  be  entitled  to  such  portions 
of  it  as,  on  a  settlement  of  their  particular  accounts  with  the  tutor 
might  appear  due.  This  settlement  is  necessarily  subsequent  to  the 
judgment  against  the  party  as  executor.  In  this  case  it  is  not  alleged 
even  that  the  defendant  owes  the  plaintiffs  an  account  as  tutrix,  or  »H^ 
she  has  made  any  disbursements  for  them* 
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In  the  case  of  Bry%  under-tuior,  v.  Dowed,  executor,  IB.  113,  it  was  said 
that  the  accountability  of  the  defendant  to  the  minor  heir,  as  executor, 
should  be  finally  determined  before  he  enters  upon  his  administration  as 
tutor,  which  is  to  last  until  the  majority  of  his  ward.  In  the  case 
before  us,  we  are  informed  that  the  accountability  of  the  defendant  as 
executrix  is  not  only  not  determined,  but  not  sought  to  be  determined, 
until  after  the  majority  of  the  heirs  and  the  plaintiffs  being  majors  must 
recover  from  the  executrix,  and  not  from  the  tutrix.  What  might  have 
been  the  rights  of  the  plaintiffs  under  different  allegations  it  is  unnecessary 
to  surmise. 

The  prayer  for  the  mortgage,  does  not  supply  the  defect  in  the 
petition,  not  being  analogous  to  the  nature  of  the  action  to  which  the 
plaintiffs  have  resorted.    0.  P.  172.  No.  5. 

After  mature  consideration  we  have  come  to  the  conclusion  that  the 
judgment  granting  the  mortgage  in  this  case  can  have  no  effect  against 
the  appellant,  who  was  a  judicial  and  conventional  mortgagee  of  tho 
defendant  prior  to  these  proceedings. 

It  is  therefore  ordered  that  so  much  of  the  judgment  appealed  from 
as  decrees  that  the  plaintiffs  herein  have  and  had  a  legal  mortgage  on  all 
the  immovable  property  of  Mrs.  Emily  Woolfolk,  as  security  for  the 
payment  of  the  amount  of  the  said  judgment,  dating  from  the  twentieth 
day  of  February,  1817,  the  date  of  defendant's  appointment  as  tatrix,  be 
set  aside,  annulled  and  reversed  as  to  the  appellant,  Zenon  Labauve. 
The  appellees  to  pay  costs  of  appeal. 

Mb.  Justice  Labauve,  being  the  appellant,  took  no  part  in  this  deci- 
sion. 

Rehearing  refused. 


No.  1117.— Mabtha  B.  Nixon  et  ai.  v.  Emile  Hotjilloit. 

ft  lm  A  recognised  principle  of  Jurisprudence  in  this  8Ute.  that  a  ner/erfgrant  importing  a  clear  dives- 
titore  of  title  from  the  former  sovereign,  and  transfer  of  that  title  to  the  grantee,  requires  no 
act  of  the  new  sovereign  to  give  it  completeness. 

AJ1  lands  in  the  province  of  Louisiana,  at  the  time  of  cession  to  the  United  States,  which  had  not 
passed  by  a  perfect  title  from  the  government  then  having  control  of  the  country,  vested  in  the 
government  of  the  United  States,  bj  the  act  of  session,  as  public  domain. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Leaumont,  J. 
Whitaker,  Fellows  <&  Mills,  and  Buchanan  <fe   Gilmore,   for  plaintiffs 
ood  appellants.   Defendant,  in  propria  persona. 

Taliaferro,  J.  The  heirs  of  John  Nixon,  averring  themselves  to  be 
the  legal  owners  of  a  large  tract  of  land  lying  between  the  Lakes  Pont- 
clmrtrain  and  JIaurepas,  bounded  on  the  north  by  the  Manchao  Pass, 
and  south  by  a  bayou  called  Bayou  Sueur,  complain  that  the  defendant 
baft  disturbed  their  possession  of  it,  by  entering  upon  the  land  and  com- 
mitting, and  causing  by  employees  to  be  committed  waste,  by  cutting  on, 
afttd  removing  therefrom  valuable  timber  and  wood,  to  their  injury  and 
damage, which  they  estimate  at  one  thousand  dollars. 
-  9htoy  took  oat  an  injunction  to  restrain  the  defendant  from  further 
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alleged  depredation,  and  pray  that  they  have  judgment  against  him,  de- 
creeing them  to  be  the  true  and  lawful  owners  of  the  body  of  land 
embraced  by  the  boundaries  specified,  that  the  injunction  be  perpetuated, 
and  that  they  have  judgment  beside  for  one  thousand  dollars,  as  damages 
for  the  trespass  complained  of. 

The  defendant  answered  by  a  general  denial,  and,  in  a  supplemental 
answer,  avers  ownership,  by  purchase  from  the  State  of  Louisiana  of 
about  five  hundred  acres  of  land,  specifying  the  sections,  townships,  and 
the  ranges  in  which  his  lands  lie.  He  denies  that  plaintiffs  have  any 
legal  right  to  the  said  land,  or  any  part  of  it,  and  prays  judgment  in  his 
favor,  and  for  all  costs,  damages,  etc.,  caused  by  the  plaintiffs'  proceed- 
ings against  him. 

The  plaintiffs  present,  as  the  origin  of  their  title,  a  grant  of  ten  thous- 
and one  hundred  and  twenty  arpents  of  land  by  the  French  Government 
to  Miss  Mary  Rillieux,  on  the  16th  of  July,  1764,  described  as  "  lying  on 
Lake  Pontchartrain,  and  extending  from  the  river  of  Sueur  to  Mauchae 
or  river  of  Iberville,  (not  including  the  lot  of  ground  of  the  new  village 
of  the  Choctaw  Indians)  running  north  and  south,  and  bounded  on  the 
south  by  the  said  creek  of  Sueur,  on  the  north  by  Mauchae,  and  on  the 
west  by  a  cypress  swamp." 

They  show  a  chain  of  title  from  the  original  grantee.  It  appears  that 
the  grant  was  surveyed  in  the  month  of  September,  of  the  year  following 
1765,  by  Don  Carlos  Trudean,  Surveyor  General  of  the  Province  of  Lou- 
#  isiana,  whose  original  plat  and  proces-verbal  of  the  mi  vey  is  in  evidence 
in  this  case.  By  this  plat  the  laud  granted  has,  for  its  boundaries,  Lake 
Ponchartrain  on  the  east,  the  Mauchae  Pass  on  the  north,  and  Lake 
Maurepas  on  the  west  Its  southern  boundary  is  formed  partly  by  the 
creek  or  bayou  Sueur,  and  partly  by  a  line  running  from  a  point  on  that 
bayou,  due  north,  to  Lake  Maurepas. 

The  plaintiffs  contend  that  they  are  entitled  to  all  the  land  within  these 
specified  boundaries,  without  regard  to  the  quantity  they  embrace,  and 
pray  for  a  judgment  accordingly.  The  controversy  has  grown  out  of  the 
uncertainty  which  seems  to  exist  as  to  the  locality  or  identity  of  the  bayou 
Sueur,  named  in  the  grant  and  marked  on  the  plat  of  Trudeau.  A  bayou 
which  it  seems  is  now  generally  called  bayou  "  Deseret,"  the  plaintiffs 
insist  is  the  "  Ravina  de  Sueur  "  of  the  ancient  surveyor.  Between  this 
bayou  Deseret  and  the  Manchac  Pass,  there  are  several  bayous  making 
into  Lake  Pontchartrain.  A  number  of  witnesses  were  examined  as  to 
the  locality  of  the  bayou  Sueur.  But  their  testimony  is  contradictory 
and  quite  unsatisfactory.  The  plaintiffs*  witnesses  speak  of  the  bayou 
Deseret,  as  having  been  formerly  known  as  bayou  Sueur,  while  those  of 
the  defendant  refer  to  a  bayou  several  miles  north  of  Deseret,  as  having 
been  known  as  bayou  Sueur.  The  Judge  a  quo,  deeming  the  plaintiffs  to 
have  failed  in  establishing  the  identity  of  the  bayou  forming  the  south- 
ern boundary  of  the  grant,  dissolved  the  injunction,  and  dismissed  the 
suit  at  plaintiffs*  costs. 

The  plaintiffs  have  appealed. 

On  the  trial  in  the  court  below,  a  surveyor  general  and  two  deputy 
surveyors  as  witnesses,  were  examined  at  great  length.  Numerous  maps, 
0ato  and  diagrams  were  introduced.    The  deputy  surveyor  had.  been 
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employed  in  making  surveys  npon  the  lands  claimed  to  be  within  th* 
boundaries  of  the  grant,  as  well  as  npon  the  contiguous  territory.  They 
appear  to  have  been  familiar  with  the  topography  of  the  district  of  coun- 
try, lying  between  the  lakes  and  south  of  the  Manchao  Pass.  One  of 
tbem  had  surveyed  the  township  within  which  the  grant  lies,  and  made  a 
location  of  the  grant  itself.  Their  testimony,  as  to  the  locality  of  the 
bayou  Sueur,  conflicts  as  much  as  that  of  the  other  witnesses.  Important 
facts  on  other  points  in  the  controversy  are  stated  by  them;  but  they  fail 
to  remove  the  obscurity  with  which  the  real  bayou  Suer  is  enveloped. 
sbtt  nominis  umbra. 

The  view  we  are  inclined  to  take  of  this  case  will  relieve  us  of  the  labor 
of  scanning  the  mass  of  conflicting  evidence  adduced,  aud  enable  us  to 
reach  a  solution  of  the  questions  involved  by  an  easier  process. 

The  plaintiffs  show  the  original  grant  to  Mary  Billieux,  the  surrey  of 
the  grant  by  Trudeau,  and  the  action  of  the  United  States  Commissioners 
npon  it  after  the  cession  of  Louisiana  to  the  United  States.  But  it  was 
not  until  May,  1858,  that  there  was  any  confirmation  of  this  claim  by  the 
government  of  the  United  States,  and  then  it  was  confirmed  for  a  much 
smaller  quantity  of  land  than  that  surveyed  by  Trudeau.  The  plaintiffs' 
counsel  contend,  that  there  being  a  grant  per  aversionem,  it  is  perfect, 
the  extent  of  the  concession  being  patent  by  clearly  defined  boundaries. 
That  having  this  character  of  distinctness,  no  confirmation  by  the  United 
States  was  necessary. 

We  concede  that  this  Court  has  frequently  recognized  the  doctrine, 
that  a  perfect  grant  importing  a  clear  divestiture  of  title  from  the  former 
sovereign,  and  transfer  of  that  title  to  the  grantee,  requires  no  act  of  tho 
new  sovereign  to  give  it  completeness.  But  we  think  it  equally  clear, 
that  where  there  are  conditions  imposed  npon  the  grantee,  and  they  have 
not  been  complied  with,  or  from  any  other  cause,  title  to  the  lands  * 
granted  has  not  passed  from  the  former  government  prior  to  the  cession 
of  the  Province  of  Louisiana  to  the  United  States,  the  case  is  quite  dif- 
ferent. For,  in  the  last  instance,  the  title  to  the  lands  granted  passed  to 
the  United  States  as  public  domain,  and  it  rests  with  Congress  exclusively 
to  dispose  of  claims  standing  on  this  basis. 

From  the  final  action  of  Congress  upon  the  claim  of  the  plaintiffs,  and 
that  action  so  long  delayed,  we  infer  that  the  title  to  the  land  granted  to 
Mary  Billieux  in  1764,  was  inchoate,  and  incomplete  at  the  time  of  the 
transfer  of  the  province  of  Louisiana  to  this  government.  Before  the 
act  of  Congress,  of  May  24th,  1858,  the  courts  of  this  State  could  not 
have  been  invoked  to  decree  a  full  and  perfect  title  in  plaintiffs  to  this 
large  concession  to  Mary  Billieux,  and  a  fortiori  they  cannot  now  be  re- 
quired to  do  it,  especially  since  by  that  act  the  grant  has  been  so  largely 
shorn  of  its  proportions. 

Assuming  that  we  have  to  deal  with  the  plaintiffs'  rights  to  the  land  in 
question,  as  we  find  them  established  by  the  final  action  of  Congress  in 
May,  1858,  we  shall  proceed  to  inquire  into  the  relative  location  of  the 
lands  of  the  contesting  parties;  for,  npon  the  question  of  the  connection, 
if  any,  of  the  boundaries  of  these  lands;  lies  the  gist  of  their  contro- 
versy. 

We  find,  then,  that  an  order  was  issued  on  the  22d  of  November,  1858, 
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by  Wm.  J.  MoOulloch,  Surveyor  General  of  the  State  of  Louisiana, 
directed  to  Theodore  Gillespie,  a  Deputy  United  States  Surveyor,  and 
which  is  in  these  words:  "You  will  survey  the  claim  of  M.E.andR 
Malines,  O.  B.,  383,  in  conformity  with  its  confirmation,  and  with  the 
French  grant  upon  which  it  is  founded,  and  also  the  part  of  this  claim 
which  has  been  confirmed  to  the  legal  representatives  of  Maria  Malines 
by  the  act  of  24th  of  May,  1853.  Copy  enclosed.  John  Claiborne,  Esq., 
of  New  Orleans,  may  afford  you  information  with  regard  to  the  latter,  as 
it  is  understood  he  preferred  the  claim  to  Congress." 

Under  this  order,  the  deputy  surveyor  located  the  Mary  Billieux  or 
Mary  Malines  grant,  commencing  his  work  at  the  junction  of  the  Man- 
chac  Pass,  with  Lake  Pontchartrain,  the  only  certain  point  in  Trudean's 
survey  that  can  now  be  found,  and  extending  the  front  on  Lake  Ponchtr- 
train  southwardly  to  a  bayou,  which  he  marks  "  Bayou  Sueur  "  on  his 
plat  of  survey.  Then  he  forms  the  southern  boundary  in  part  by  &e 
bayou,  and  in  part  by  a  line  ran  from  a  point  on  that  bayou  to  Lake 
Maurepas,  conforming  in  shape  with  the  survey  of  Trudeau,  and  embrac- 
ing the  same  quantity  of  land,  viz:  10,120  arpents.  This  survey  covers 
large  portions  of  township  No.  9,  range  No.  8,  and  of  township  No.  9, 
range  No.  9.  From  this  entire  survey,  the  part  of  it  confirmed  by  act 
of  Congress  of  May  24th,  1858,  is  laid  off  in  tho  northeast  part  of  the 
survey,  and  is  bounded  by  the  Manchao  Pass,  Lake  Ponchartrain  and  the 
range  line  between  ranges  8  and  9,  extending  from  the  lake  to  the  pass. 
No  part  of  the  lands  claimed  by  the  defendant  lies  within  this  survey. 
His  land  lies  in  section  No.  34,  of  township  No.  9,  range  8,  east,  and  in 
section  No.  4,  of  township  No.  10,  of  the  same  range.  The  so  at  hern 
boundary  of  the  "Melines"  survey  at  no  point,  approaches  the  nearest 
part  of  the  defendant's  land  by  a  distance  less  than  half  a  mile.  That 
part  of  the  survey,  sot  apart  to  the  legal  representatives  of  Mary  Malines, 
uuder  whom  plaintiffs  hold,  lies  at  a  still  greater  distance.  Gillespie's 
survey  received  the  approval  of  the  surveyor  general  who  issued  the 
order. 

For  the  reasons  stated  by  the  District  Judge  for  the  judgment  of  the 
court  below,  and  the  additional  grounds  expressed  in  this  opinion,  we 
think  the  plaintiffs  have  failed  to  make  out  their  case. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  affirmed,  with  costs  in  both  courts. 
Rehearing  refused* 


No.    1785. — State  of  Louisiana,  ex  reL,   J.  J.  O'Haba  t>.  Edmoxd 

Heath,  Mayor. 


Under  the  nets  of  Congress  of  March  2d  and  March  U,  1837,  commonly  called  i 

Tho  military  commander*  of  the  several  military  districts   were  clothed  with  full  L 

modify  and  control  tho  action  of  State  and  municipal  officers  in  their  respective;  district* 

The  order  of  General  Sheridan  while  fat  command  in  Louisiana,    under  tho  reeonetroeetoi)  1 
Annulling  the  contract  between  J.  J.  O'H&ra  and  the  city  of  New  Orleans,  wm  a 
exercise  of  bis  power  under  the  law. 

A  writ  of  nandamm  will  not  He  to  oonxpel   the   Mayor   of  the  city  of  New  OrleaM.  ts>  s%s  a 
con t mot  that  has  been  Annulled  and  revoked  by  competent  authority. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Emerson,  JL 
A.  Walker,  ior  plaintiff  and  appellee.    &  Filkul  fox  defendta*. 
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Taliapebbo,   J.    The  relator  complains  that  the  defendant  in  his 
official   capacity   refuses  to  sign  a  certain  contract  which  he  entered 
into  with  the  city  for  cleaning  all  and  repairing  the  nnpaved  streets 
of  New  Orleans  for  the  period  of  three  years,  that  after  dne  advertise- 
ments and  specifications,   the  work   was   let  by  pnblio  auction,  and 
adjudicated,  to  him  by  the  Controller  at  the  sum  of  914500  as  the 
lowest   bidder,    that  the    adjudication    was    duly    approved    by   the 
Common    Council;    that    the  notarial   act  detailing  the  contract  in 
relation  to  the  work  was  duly  signed  by  him  and  his  sureties,  in  con- 
formity with  an  ordinance  of  the  City  Council;  that  the  Mayor  afore* 
said  refuses  to  sign  the  written  instrument   expressing  the  contract, 
as  by  law  and  the  city  ordinances  he  is  required  to  do,  and  that  this 
absolute  refusal  of  the  Mayor  to  perform  his  duty  in  this  respect  has 
caused  great  detriment  and  injury  to  the  relator.    He  thereupon  applied 
for  and  obtained  a  mandamus  from  the  Judge  of  the  Third  District  Court 
of  New  Orleans,  requiring  the  defendant  to  show  cause  why  he  neglects 
or  refuses  to  perform  the  required  act  as  prayed  for  by  the  petitioner. 
The  City  Attorney  on  the  part  of  the  city  intervened  in  this  proceeding, 
and  averred  that  the  resolution  No.  633,  referred  to  in  relator's  petition 
was  void  for  want  of  precision  in  this,  that  it  does  not  express  the 
number  of  years  the  Mayor  was  authorized  to  sign  a  contract  with  the 
relator  in  relation  to  the  work  to  be  done.    That  by  the  terms  of  the  re- 
solution on  the  subject,  the  Mayor  was  authorized  to  sign  the  notarial 
act;  but  that  it  is  not  imperative  upon  him  to  do  so.   That  the  resolution 
mentioned,  and  the  contract  referred  to  by  the  relator  were  revoked  by 
Special  Order  No.  122,  of  General  Sheridan,  on  the  21;  t  of  August,  1867. 
He  then  being  Military  Commander  of  the  Fifth  Military  District.    And 
lastly,  that  eight  months  having  elapsed  since  the  passage  of  the  resolu- 
tion No.  633,  and  six  months  since  the  military  order  No.  122,  without 
any  action  in  the  matter  being  taken  by  the  relator,  by  means  whereof 
the  said  contract  cannot  now  be  executed.      The  intervenor  joined  the 
defendant  in  praying  for  a  dismissal  of  the  application  for  a  mandamus 
be  dismissed  at  the  relator's  costs. 

The  answer  of  the  defendant  is  substantially  the  same  as  that  of  the 
intervenor. 

The  defendant  plead  that  by  the  reconstruction  laws  of  Congress  all 
interference  with  the  exercise  of  the  military  authority  in  this  District 
under  color  of  State  authority  is  forbidden.  After  hearing  the  parties, 
the  Judge  a  quo  ordered  a  peremptory  mandamus  to  issue,  requiring 
the  defendant  to  affix  his  official  signature  to  the  written  instrument 
evidencing  the  contract  exhibited  in  evidence  by  the  relator.  The  de- 
fendant and  intervenor  have  appealed.  The  Judge  a  quo  granted  the 
peremptory  mandamus  on  the  ground  that  "the  Mayor  is  bound  by  usage 
and  by  a  fair  interpretation  of  the  city  ordinances  and  the  charter  which 
is  the  organic  law  of  the  city  to  sign  the  act" 

It  is  argued  on  the  part  of  the  relator  that  the  military  commander 

was  without    authority   to    annul  a  contract,  and  that  the  plea  of  the 

Mayor,  that  the  contract  was  abrogated  by  an  order  of  General  Sheridan 

is  without  weight    We  shall  proceed  to  examine  this  qu» -m  iuu. 

By  the  act  of  rebellion  on  the  part  of  most  of  the  Southern  States,  and 
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a  combined  effort  by  force  of  arms  to  disrupt  the  National  Government, 
the  constitutional  and  legal  State  governments  existing  in  these  States, 
prior  to  the  war  were  broken  up.  They  had  been  in  a  state  of  antagonism 
to  the  United  States,  and  by  their  own  act,  had  destroyed  the  relations 
that  had  existed  between  them  and  the  National  Government  In  the 
case  of  Louisiana,  the  Constitution  of  1864  was  framed  with  the  view  to 
restore  these  relations,  which  she  had  lost  by  participation  in  the 
rebellion.  But  neither  the  State  government  of  this  State  under  that 
constitution,  nor  the  State  governments  existing  in  the  other  State?  re- 
cently in  rebellion,  at  the  time  of  the  enactment  of  the  reconstruction 
laws  were  recognized  as  having  a  legal  and  legitimate  existence.  The 
State  governments  then  in  operation  were  for  purposes  of  public  policy 
and  convenience  declared  provisional  only,  and  subject  at  any  time  to  be 
modified,  controlled  or  superseded  by  the  paramount  authority  of  the 
United  States.  The  preamble  to  the  first  reconstruction  act,  declares 
that  no  legal  State  governments  exist  in  the  several  States  that  were 
engaged  in  the  rebellion.  The  first  section  of  that  act,  directs  that  the 
rebel  States  shall  be  divided  into  military  districts,  and  made  subject  to 
the  military  authority  of  the  United  Slates.  The  third  section  of  the 
same  act,  announces  the  duties  and  powers  of  the  military  commanders 
to  be  appointed  for  the  several  districts.  The  powers  granted  by  this 
act,  and  those  of  the  supplemental  act,  of  the  23d  of  March,  1867,  are 
quite  ample,  and  seem  to  clothe  the  commanders  of  districts,  with  a 
paramount  supervisory  power  over  the  civil  jurisdiction  of  these  States, 
and  a  controlling  influence  over  all  the  administrative  functions  and 
powers  of  State  officials. 

By  the  second  section  of  the  supplemental  act  referred  to,  the  military 
commanders  are  vested  with  power,  in  their  discretion  "to  suspend,  or 
remove  from  office  or  from  the  performance  of  official  duties  and  the 
exercisea  of  official  powers,  any  officer  holding  or  exercising  or  professing 
to  hold  or  exercise  any  civil  or  military  office  or  duty  in  such  district 
under  any  power,  election,  appointment,  or  authority  derived  from  or 
granted  by  or  claimed  under  any  so-called  State  or  the  government 
thereof,  or  any  municipal  or  other  division,  etc. " 

The  civil  jurisdiction  for  the  reasons  noticed,  exercised  by  State  and 
municipal  authority,  was  not  suspended,  but  made  subsidiary  to  military 
rule.  In  the  ordinary  routine  of  municipal  business,  the  action  of  the 
military  commander  was  invoked  only  in  occasional  cases;  but  whenever 
in  his  judgment  it  became  proper,  it  necessarily  superseded  that  of  the 
municipal  organization.  The  action  of  the  City  Council,  in  this  view  of 
the  state  of  things,  was  not  paramount  and  exclusive,  but  limited  and 
subordinate. 

The  jurisdiction  of  the  State  tribunals  in  criminal  cases  was  expressly 
made  permissive  only.  The  civil  jurisdiction,  it  is  clear,  was- intended  to 
be  controlled  by  military  power,  leaving  it  within  the  discretion  of  the 
District  Commanders  when  and  under  what  circumstances  to  exercise 
that  control.  Coming  then  to  the  matter  of  the  contract  which  the  re- 
lator declares  upon,  we  find,  that  in  the  judgment  of  the  commander  of 
the  District,  it  presented  a  case  calling  for  the  exercise  of  his  authority, 
as  he  declares  in  his  order  that  "the  said  contracts  being,   it  is  believed. 
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fraudulent  in  design,  and  injurious  to   tbe  best  interests  of  the  city,  the 
same  are  hereby  declured  to  be  null  and  void." 

The  entering  into  tbe  contract  with  the  relator  by  the  city  officials, 
was  the  exercise  of  official  power.  The  military  commander  of  the  Dis- 
trict, we  have  seen,  was  clothed  with  authority  to  suspend  these  officials 
from  exercising  official  powers;  and  if  so,  he  clearly  had  the  right  to 
conliol  their  official  action,  to  suspend,  modify  or  supersede  it 

But  it  is  contended  that  the  order  of  General  Sheridan,  if  it  ever  had 
any  force,  was  annulled  by  general  order  No.  40,  of  his  successor.  We 
do  not  so  construe  the  order  No.  40,  of  General  Hancock.  It  was  not 
for  him  to  declare  inoperative  the  laws  of  Congress,  nor  has  he  done  so. 
The  utmost  scope  of  General  Hancock's  order,  contemplates  as  full  and 
general  exercise  of  the  civil  jurisdiction  as  may  be  effectual  to  maintain 
the  public  security  and  to  protect  the  rights  of  person  and  property.  It 
does  not  directly  or  impliedly  repeal  the  order  of  General  Sheridan  an- 
nulling tbe  contract  in  question. 

Some  stress  seems  to  be  put  upon  the  alleged  duty  of  the  defendant  to 
sign  the  written  contract,  w he* her  that  contract  is  or  is  not  annulled  by 
the  military  order.  It  is  contended  that  he  is  bound  to  affix  his 
signature  to  the  act,  in  order  that  the  party  in  interest,  may  bring  a 
direct  action  against  the  city  to  enforce  the  contract;  as  in  such  an  action 
the  question  as  to  the  effect  of  General  Sheridan's  order,  can  only  be 
properly  inquired  into.  It  would  seem  a  vain  and  useless  thing  to  re- 
quire the  signature  of  the  defendant  in  his  official  capacity  to  a  contract 
rendered  null  by  competent  authority.  As  this  alleged  nullity  is  the 
main  ground  of  the  defence,  we  see  no  irregularity  in  examining  it  in 
the  present  action. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered,  that  judgment  be  rendered  in  favor  of  the  defendant  and  the 
intervenor,  the  relator  paying  costs  in  both  courts. 

Behearing  refused. 


No.  182G.— The  State  op  Louisiana,  ex  reL,  Etiennb  Villavaso,  v.  The 
Judge  op  the  Second  Judicial  District  Court. 

The  functions  of  *  District  Court,  in  relation  to  a  mandate  issued  from  the  Stpreme  Court  to  hare 
a  judgment  executed,  are  merely  ministerial 

Where  the  Supreme  Court  has  rendered  a  final  judgment  on  an  appeal,  and  the  mandate  is  sent 
back  to  the  lower  court  for  execution,  no  judgment  can  be  pronounced  thereon  by  the  District 
court,  from  which  an  appeal  will  lie. 

Where  an  injunction,  sued  out  against  the  etecution  of  an  order  of  seizure  and  sale,  has  been  dis- 
solved by  the  District  Conn,  and  the  judgment  of  the  District  Court  distorting  the  injunction 
has  been  affirmed  on  appeal,  a  second  injunction,  against  the  mandate  of  the  Supreme  Court, 
will  not  lie  for  any  cause  which  might  have  been  pleaded  in  the  first  injunction. 

APPLICATION  for  a  Mandamus. 
Roselius  <fe  Philips,  for  petitioner. 
Ilsley,  J.    On  the  18th  October,  1861,  the  relator  obtained  from  the 
66 
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Second  Judicial  District  Court  iu  and  for  the  parish  of  St.  Bernard,  an 
order  of  seizure  and  sale  against  the  property  of  Augustus  W.  Walker,  to 
satisfy  certain  notes  secured  by  mortgage  thereon. 

Proceedings,  under  the  said  order  of  seizure  and  sale,  were  enjoined 
by  Walker  on  various  grounds,  which  it  is  not  necessary  now  to  set  forth. 

The  injunction,  so  obtained,  was  dissolved,  and  by  necessary  inferable 
consequence,  the  order  of  seizure  and  sale  was  restored  to  ita  primitive 
force  and  effect. 

Upon  appeal  to  this  court,  the  judgment  in  the  injunction  suit  appealed 
from  was  affirmed,  and  from  this  last  decree  an  appeal  was  taken  to  the 
Supreme  Court  of  the  United  States,  and  was  dismissed  for  want  of  juris- 
diction. 

Upon  the  return  of  the  mandate  of  this  court  to  the  court  below,  the 
sheriff  of  the  parish  of  St.  Bernard  was  proceeding  to  execute  the  origi- 
nal order  of  seizure  and  sale,  when,  on  the  12th  May,  1868,  proceedings 
under  said  writ,  were  again  arrested  by  injunction,  on  the  following 
grounds: 

1.  That  the  notes  upon  which  executory  process  issued  are  prescribed, 
and  the  prescription  of  Jive  and  ten  years  is  set  up. 

2.  That  all  the  officers  who  granted,  and  were  proceeding  originally  with 
the  executory  process  had  ceased  to  be  competent  officers,  as  the  State  of 
Louisiana  was  then  in  a  state  of  rebellion  against  the  government  of  the 
United  States,  and  that  all  judicial  proceedings  had  during  the  existence 
and  under  the  authority  of  the  still-born  government,  are  coram  no* 
judxce. 

3.  That  the  vernacular  language  of  the  plaintiff  in  injunction  is  French, 
and  that  proceedings  and  process  in  the  suit,  ma  executive^  were  only 
written,  and  concluded  in  the  English  language. 

4.  That  the  sheriff  is  proceeding  under  the  original  writ,  never  having 
returned  it  into  court,  and  withdrawn  therefrom  a  copy  in  accordance 
with  the  act  of  the  Legislature  of  1855. 

5.  That  the  obligations  are  null  and  void,  because  prescribed,  and  far 
want  of  United  States  revenue  stamps. 

All  these  objections,  if  available,  were  pleadable  in  the  first  injunction 
suit,  and  being  in  contemplation  of  law,  disposed  of  in  the  first  injunc- 
tion, cannot  be  set  up  as  grounds  for  a  second  injunction,  whereby,  in- 
junction for  those  alleged  causes,  was  improvidently  and  illegally  granted 
by  the  Judge  of  the  lower  court. 

This  Court  held  in  Lovelace  v.  Taylor,  6  Rob.,  page  93,  this  doctrine: 
"  The  functions  of  a  District  Court  in  relation  to  a  mandate  issned  fr«»» 
the  Supreme  Court,  to  have  judgment  executed  are  merely  ministerial 
It  cannot  render  any  new  judgment,  which  can  authorize  an  appeal  or 
render  one  necessary.  Its  duty  is  to  obey  the  mandate,  and  to  order  the 
decision  of  the  Supreme  Court  to  be  recorded  on  its  minutes,  that  it  may 
be  legally  executed.    C.  P.  609. 

As  soon  as  this  is  done,  the  party  in  whose  favor  the  judgment  has 
been  rendered,  has  an  absolute,  immediate  right  to  an  execution,  which 
cannot  be  suspended  by  any  subsequent  appeal    G.  P.  628,  629. 

If  the  mandate  of  the  Supreme  Court  be  not  obeyed,  the  party  obtain- 
ing the  judgment,  must  enforce  it  by  a  mandamus,  and  he,  against  when 
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it  has  been  rendered,  must  seek  relief  by  supersedeas.  Cox's  Executors 
t.  Thomas,  11  La.  360. 

All  impediments  existing  when  the  first  injunction  was  granted,  were 
removed  by  the  dissolution  of  that  injunction,  and  the  order  and  writ 
of  seizure  and  sale  were  thereby  restored  to  their  pristine  efficiency,  as  a 
necessary  logical  consequence  of  the  dissolution. 

The  decree  of  this  Court,  which  affirmed  the  judgment  dissolving  the 
injunction,  canuot  be  arrested  for  any  of  the  grounds  existing,  and 
pleadable  when  it  was  granted. 

The  function  of  the  court  below,  in  the  present  case  was,  as  has  beou 
held,  merely  ministerial;  its  duty  was  to  obey  the  mandate  of  this  Court* 
by  executing  its  decree,  and  causing  the  original  order  and  writ  of  seizure 
and  sale  to  be  proceeded  with,  and  executed  according  to  its  contents, 
and  according  to  law. 

There  is  no  law  requiring  the  return  into  courts  of  writs  of  seizure 
and  sale,  and  taking  out  copies,  as  in  cases  of  writs  of  fieri  facias,  Tay- 
lor v.  Graham,  18  A.  657. 

The  granting  of  a  mandamus  is  within  the  discretion  of  the  Court,  and 
will  be  granted  when  a  proper  case  is  made  out  We  consider  this  such 
a  case,  deeming  the  grounds  set  up  for  the  new  injunction  merged  for  all 
legal  purposes  in  the  first  injunction,  and  disposed  of  by  the  decree  dis- 
solving it,  and  evidently  intended  to  thwart  the  ends  of  justice,  and  to 
prevent  the  execution  of  the  mandate  of  this  Court  for  no  legal  cause. 

The  injunction  granted  on  those  grounds  was  a  nullity. 

It  is  therefore  ordered,  adjudged  and  decreed  that  a  peremptory  man- 
damus be  issued  to  the  Judge  of  the  Second  Judicial  District  Court  of 
the  State  of  Louisiana,  having  jurisdiction  in  the  parish  of  St  Bernard, 
directing  him,  regardless  of  the  injunction  last  granted  by  him,  which  is 
null  and  void,  to  cause  the  mandate  of  this  Court  to  be  executed  in  the 
manner  prayed  for  by  the  relator  in  the  present  proceeding. 

No.  1691. — T.  T.  Watts,  admr.  of  Henby  Arnold,  v.  C.  T.  BsapxiBT, 

defendant  in  injunction. 


» a  promissory  note  is  prescribed  on  its  face,  and  nothing  is  shown  in  the  record  either  suspend* 
iaff  or  interrupting  prescription,  the  pies  will  be  maintained. 
The  Judge  cannot  take  notice  of  the  fact  that  the  note  is  prescribed  in  granting  an  order  of  seizors 
and  aale;  the  plea  must  be  made  by  the  defendant.    19  An.  366. 

APPEAL  from  the  District  Court,  Parish  of  Livingston,  Ellis,  J. 
Addison  <ft  J.  C.  W.  Mis,  for  petitioner.     /.  S.  WhUaktr  and  €.  T. 
Bradley,  for  appellant. 

IiABAUVB,  J.  On  the  27th  of  August,  1866,  C.  T.  Bradley,  plaintiff  in 
the  original  suit,  and  defendant  in  the  injunction^  obtained  an  order  of 
seizure  and  sale  against  said  plaintiff  in  tfte  injunction*  upon  three 
mortgage  notes,  all  dated  January  13th,  1859,  payable  respectively  at^dx, 
twelve  and  eighteen  months  after  their  date.  The  first  became  due  otf 
the  16th  July,  1859,  the  second  on  the  16th  January,  1860,  and  the  third, 
on  the  16th  July,  1860. 
.  JJl©  plaintiff  in  the  injunction,  obtained  an  order  arresting  the  w& 
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order  of  seizure  and  sale,  upon  the  ground  that  all  of  said  notes  were 
prescribed;  the  court  below  sustained  the  plea  of  prescription  and  per- 
petuated the  injunction. 

The  plaintiff  in  the  original  suit,  and  defendant  in  the  injunction,  took 
this  appeal. 

It  is  evident  that  the  notes  sued  upon  are  prescribed  on  their  face,  and 
we  have  seen  nothing  in  the  record  suspending  or  interrupting  the  pre- 
scription. The  Judge  below  has  given  along  and  able  opinion  maintain- 
ing the  plea  of  prescription,  and  for  the  reasons  given  by  him,  the  judg- 
ment appealed  from  must  be  affirmed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  of  the  lower 
court,  be  affirmed,  with  coats. 
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No.  I860.— State  of  Louisiana,  ex  rel.,  George  Ingram  v,  Thb  Judge 
op  the  Sixth  Judicial  District  Court. 

Where  a  party  claiming  the  office  of  sheriff  brings  suit,  by  mand  imu*,  against  another  holding  the 
office,  and  on  the  trial  the  order  is  made -peremptory  and  final  by  the  District  Court  ordering  him ' 
to  give  np  the  offloe  to  the  claimant,  a  suspensive  appeal  will  He  from  the  judgment,  if  the 
amount  involved  is  sufficient  to  give  the  Supreme  Court  jurisdiction. 

Tbe  right  to  a  suspensive  appeal  is  the  rule,  and  it  stays  proceedings,  except  in  oases  specially 
excepted     O.  P  5M  566  575  and  6E0. 

The  law  requires  the  same  formalite*  to  be  observed  in  the  execution  of  a  bond  for  a  devolutive 
appeal  that  it  does  for  a  suspensive  appeal,  though  in  a  less  amount. 

APPEAL  from  the  Sixth  Judicial  District  Court,  Ellis,  J. 
A.  dt  M%  Vooi-hies,  for  plaintiff. 
Howe,  J.     Tbe  relator  avers  that  on  the  21st  September,  1868,  the. 
Judge  of  the  Sixth  Judicial  District  Court,  Parish  of  St.  Tammany, 
rendered  judgment  against  him  in  proceedings  instituted  by  the  State 
on  the  relation  of  Timothy  Doherty,  ordering  a  peremptory  mandamus  to 
issue  directing  and    commanding    him    to    deliver  forthwith  to    said. 
Timothy  Doherty  the  office,  books,  papers,  etc.,  of  the  sheriff  of  St* 
Tammany;  that  within  the  proper  time  he  applied  to  the  Judge  for  a 
67 
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suspensive  appeal,   which  was  refused,   but  a  devolutive  appeal  vu 
granted. 

He  therefore  applies  to  this  Court  for  a  mandamus  to  compel  the  Judge 
to  grant  a  suspensive  appeal. 

The  answer  of  the  Judge  recites  the  proceedings  in  the  case  of  the 
Slats,  ex  rel.9  Dokerty  v.  Ingram,  and  the  reasons  for  which  he  refused* 
suspensive  appeal. 

The  merits  of  the  controversy,  in  regard  to  the  office  of  sheriff,  ire 
not  involved  in  the  matter  now  before  us.  Our  enquiry  is,  not  whether 
the  judgment  is  erroneous,  but  whether  the  relator,  Ingram,  is  entitled 
to  a  suspensive  appeal.  In  the  language  of  Mr.  Justice  Slidell,  in  ex 
parte  Emanuel,  4  An.  424,  "  until  the  judgment  is  before  us  we  cannot 
pronounce  it  right  or  wrong." 

The  right  of  an  appeal  in  this  case  is  conceded  by  the  respondent,  yet 
he  claims  that  it  ought  not  to  be  suspensive.  He  cites  the  case  of  ex 
parte  Emanuel,  alluded  to  above,  as  authority,  and  presents  also  an  able 
argument  in  favor  of  his  position,  drawn  from  considerations  of  public 
policy.  He  also  enquires  to  whom  an  appeal  bond  should  be  payable, 
and  how  it  could  be  collected. 

The  writ  of  mandamus  belongs  to  the  class  of  orders  described  in 
chapter  10,  of  the  2d  part  of  the  Code  of  Practice.  The  right  of  appeal 
from  such  orders,  when  final,  has  been  repeatedly  recognized  by  the 
Supreme  Court,  whenever  the  amount  involved  has  been  sufficient  to 
give  the  Court  jurisdiction.  See  6  M.  570;  8  N.  S.  313;  I  La.  421;  2  R. 
496;  8  R.  5;  6  An.  38. 

And,  although  in  ex  parte  Emanuel,  the  Court  refused  a  mandamus  to 
compel  the  granting  of  a  suspensive  appeal  from  an  order  discharging, 
by  habeas  corpus,  an  insolvent  debtor,  yet  the  Court  was  equally  divided 
on  the  point,  and  the  decision  of  the  court  below,  refusing  a  suspensire 
appeal,  was  affirmed  only  in  virtue  of  the  constitutional  provision  then 
in  force.  Constitution  of  1845,  Art  68.  We  cannot  regard  this  case  as 
binding  in  the  matter  now  before  us,  inasmuch  as,  firstly,  the  Court 
was  equally  divided;  and,  secondly,  the  case  being  one  involving  a  ques- 
tion of  personal  liberty  might  well  have  presented  considerations  which 
do  not  urge  themselves  in  the  suit  at  bar. 

The  objection  raised  by  the  respondent,  as  to  the  appeal  bond,  and  the 
impossibility  of  determining  to  whom  it  should  be  payable,  or  by  whom 
it  should  be  collected,  applies  with  equal  force  to  a  devolutive  appeal, 
which  requires  a  bond  also  payable  to  a  proper  appellee,  though  in  a 
smaller  amount.  Yet  the  respondent  admits,  and  we  think  it  well  settled 
by  decision,  that  a  devolutive  appeal  will  lie,  and  we  are  of  opinion  that 
a  bond  for  a  suspensive  appeal  could  be  readily  framed,  payable  to  the 
appellee,  Doherty,  in  such  amount  as  the  Court  below  should  determine. 

We  find  therefore,  that  the  right  to  some  sort  of  appeal,  in  a  ease  like 
the  present,  exists,  and  we  cannot  discover  any  provision  of  law  whiefe 
prevents  such  appeal  from  being  taken  in  the  suspensive  form.  A 
earefui  examination  of  Art.  564,  565,  575  and  580  of  the  Code  of  Practice, 
shews  that  the  right  to  a  suspensive  appeal  is  the  rule,  and  that  it  stays 
proceedings,  except  in  eases  specially  excepted. 

It  is  true,  as  urged  by  respondent,  that  inconveniences  may  result  from 
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each  stay  of  proceedings.  The  "  law's  delay  "  is  generally  inconvenient 
for  a  plaintiff.  But  we  think  the  inconveniences  of  the  opposite  course 
would  be  still  greater. 

It  is  therfore  ordered,  adjudged  and  decreed  that  a  peremptory 
mandemus  issue  herein  as  prayed  for,  and  according  to  law,  directing  the 
Judge  of  the  Sixth  Judicial  District  Court  of  Louisiana  to  grant  a  sua* 
pensive  appeal  to  this  Court,  in  the  ease  of  the  State  ex  rel.  Timothy 
Doharty  v.  George  Ingram,  with  oosts. 


No.  1429.— Maby  G.  Shaw,  wife,  etc.  v.  Abteicus  "Bill  et  al 

A  married  woman  may  inrert  in  her  own  name,  and  for  her  individual  benefit*  her  paraphernal 

fandaander  her  separate  administration  and  control. 
The  declaration  in  the  aot  of  sale,  that  the  property  waa  paid  for  out  of  the  separate  fnnds  of  the  wife 

will  not  relieve  bar  from  the  burden  of  proving  that  the  pnrohaae  wae  made  with  her  paraphernal 

fnnds  under  her  separate  administration. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thtard,  J. 
Breaux  de  Fenner,  A,  Hennen  and  Paris  Childress,  for  plaintiff  and 
appellee.    H.  A.  Morse,  for  defendant. 

Wily,  J.  This  is  an  injunction  taken  out  by  plaintiff,  to  restrain  her 
husband's  judgment  creditor,  Artemns  Hill,  from  selling  two  lots  and 
improvements  in  Algiers,  which  she  alleges  is  her  paraphernal  property, 
the  same  having  been  bought  by  her,  in  the  month  of  May,  1855.  The 
deed  was  passed  before  H.  Paul  Cairo,  Notary,  and  was  not  recorded 
till  after  the  seizure,  to  wit:  2nd  February,  1866. 

Plaintiff  was  a  married  woman  at  the  time  the  purchase  was  made  in 
her  name,  and  was  dnly  authorized  thereto,  by  her  husband  Charles  W. 
Wilson.  The  act  of  sale  reciteB  that  she  paid  $200  00  cash,  "out  of 
funds  belonging  to  her  personally,"  and  executed  her  note  to  the  vendor' 
for  $150  00,  the  balance  of  the  price. 

In  January,  1866,  this  property  was  seized  by  the  sheriff  to  satisfy  the 
judgment  of  the  defendant,  Hill  v.  Her  Husband,  Wilson,  rendered  on  the' 
10th  of  November,  1865. 

On  the  trial  there  was  judgment  perpetuating  the  injunction,  and 
decreeing  the  defendant  Hill,  to  pay  $500  00  damages  and  costs.  De- 
fendant has  appealed. 

On  a  careful  examination  of  the  record,  we  find  that  only  two  witnesses 
were  introduced  by  plaintiff  to  prove  that  the  funds  with  whioh  she 
bought  the  property  in  question  was  her  separate  funds;  and  their 
evidence  is  not  conclusive.  They  do  not  testify  that  the  funds  paid  by 
plaintiff,  were  actually  her  separate  funds,  administered  by  her. 

Watkins  testifies  that  he  has  known  plaintiff  since  1853,  that  "her 
brother  gave  her  money  for  the  purpose  of  buying  a  house  for  herself. 
I  saw  him  give  her  the  money;  it  was  in  gold,  but  I  don't  recollect  the 
exact  amount.  He  said  he  gave  it  to  her,  for  the  purpose  of  buying  her 
a  home.  It  was  somewhere  about  $400  00  or  $500  00.  This  money  was 
given  her  in  1853."  Cross-exam i* ed,  he  said,  4tI  did  not  see  the  money 
that  I  have  spoken  of  counted,  and  I  do  not  know  the  exact  amount,  but 
I  saw  the  money  handed  to  Mrs.  Wilson; "  (See  Kecord,  pages  67,  68, 
69,  70.) 
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Abel  Rollins,  sworn  for  plaintiff,  Bays:  "I  know  Mrs.  Shaw,  plaintiff, 
and  have  known  her  twenty  years,  I  am  not  exactly  related,  but  I  have 
been  acknowledged  and  considered  by  oar  friends, •  relatives,  etc.,  as  tier 
brother.  I  have  acknowledged  her  a>  my  sister.  I  knew  of  the  pnrcbane 
of  property  by  Mrs.  Shaw.  I  gave  her  at  one  time  S5<)0  00,  with  the 
understanding  that  she  was  to  purchase  a  lot  in  Algiers,  as  she  said 
This  was  before  she  purchased  the  propert  She  afterward  pa  re  bused  it. 
She  has  lived  there  all  the  time  since,  and  I  have  frequently  been  in  and 
out  of  it.  She  built  a  house  on  it,  etc."  This  witness  further  states,  on 
cross-examination,  "I  am  a  blood  relative  of  Mrs.  Shaw,  her  mother  and 
mine  are  some  how  mixed  up,  and  we  are  not  exactly  brother  and  sister, 
but  are  related.  I  cau  state  nothing  more  definite  in  regard  to  my  re- 
lationship, etc."     (See  Record,  pages  89  and  90.) 

According  to  the  testimony  of  these  witnesses,  Mrs.  Shaw  received  about 
$o00  00  from  Rollins  in  1853,  for  the  purpose  of  buying  her  a  lot  in 
Algiers.  But  she  did  not  purchase  the  property  involved  in  this  litiga- 
tion till  the  4th  of  May,  1855,  at  least  16  months  thereafter.  There  is  no 
positive  proof  that  she  used  the  gold,  the  identical  funds,  presented  to 
her  by  Rollins,  in  the  purchase  of  the  property. 

There  is  an  allegation  in  plaintiffs  petition,  that  she  purchased  the 
property  with  her  separate  funds,  but  there  is  no  allegation  that  she  had 
the  administration  of  her  paraphernal  funds  with  which  she  bought  the 
property.  She  does  not  claim  to  have  had  the  separate  administration  of 
the  $500  00  from  the  time  Rollins  gave  it  to  her  in  1853,  till  the  time  of 
the  purchase  in  May,  1855;  and  there  is  no  proof  on  this  material  point 
She  was  a  married  woman  not  separate  in  property,  and  the  community 
of  acquets  and  gains  existed  between  her  and  her  husband,  of  which 
he  was  the  head  and  master.  All  property  acquired  during  marriage, 
whether  in  the  name  of  the  one  or  other  of  the  spouses,  is  considered 
community,  and  the  debts  contracted  during  marriage  belong  to  the 
community  or  are  chargeable  to  it.  C.  C,  2371,  2372.  This  is  the  gen- 
eral rule.  "  This  court  has  often  recognized  an  exception  to  this  general 
rule  in  relation  to  the  purchase  of  property  in  the  name  of  the  wife,  when 
it  is  paid  for,  with  her  paraphernal  funds  under  her  separate  administra- 
tion, or  when  it  is  received  as  a  dalion  en  payement  made  to  her  by  a 
debtor  for  a  separate  and  paraphernal  claim  of  hers,  the  property  does 
not  belong  to  the  community,  but  she  becomes  the  separate  and  exclusive 
owner  of  it."  12  R.  579,  580,  581  and  582,  and  the  authorities  there  cited. 
We  fully  recognize  the  right  of  the  wife  to  invest  her  paraphernal 
funds,  while  in  the  administration  of  her  paraphernal  property,  as  a 
legitimate  investment  of  money  under  her  separate  control.  But  in 
order  to  acquire  separate  or  paraphernal  property  by  purchase  during 
the  marriage,  the  wife  must  show  that  she  has  purchased  the  same  in  her 
own  name,  with  paraphernal  funds  under  her  separate  administration. 

We  do  not  think  the  plaintiff  in  this  case  has  established  this  material 
fact.  Indeed,  under  the  allegations  of  her  petition,  she  could  not  in- 
troduce  proof  if  objected  to,  that  she  was  administering  her  paraphernal 
funds,  separately  from  her  husband.  The  mere  declaration  in  the  act  of 
■ale  does  not  relieve  the  wife  from  the  burden  of  proving  that  the  par- 
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cbaae  was  made  with  her  separate  funds  under  her  own  administration. 
18  A.,  126. 

We  are  of  opinion  that  the  note  executed  by  the  wife  to  the  vendor 
for  $150  00,  the  balance  of  the  price,  was  a  community  debt.  C.  C,  2372.' 

Aud  from  the  lavr  and  evidence,  we  are  bound  to  conclude  that  the 
property  involved  in  this  suit,  belongs  to  the  community,  and  is  not  the 
separate  or  paraphernal  property  of  plaintiff,  and  that  the  injunction 
must  be  dissolved. 

It  is  therefore  ordered,  adjudged,  and  decreed,  that  the  judgment  of 
the  court  below  be  avoided  and  annulled,  and  it  is  now  ordered  that  there 
be  jud^rment  in  favor  of  defendant  dissolving  the 'injunction  taken  out 
by  plaintiff  in  this  case,  at  the  costs  of  plaintiff. 


No.  1082. — Abraham  C.  Myees,  Testamentary  Executor,  etc.  v.  John 

MlTCHELLi. 

In  as  ordinary  suit  for  debt,  where  the  amount  in  dispute  does  not  exceed  five  hundred  dollars,  the 
appeal  wi!)  be  dismissed  lor  waot  of  jurisdiction.    Constitution  of  J864,  Article  74, 

A  State  Constitution  may  be  retroactive,  and  may  divest  vested  rights. 

A  State  is  without  power  to  pass  any  law  impairing  the  obligations  of  a  oon tract. 

A  case  appealed  to  the  Supreme  Court  under  the  Constitution  of  1864,  and  transferred  by  act  of  the 
legislature  to  the  Supieme  Court  created  by  the  Constitution  of  1868,  stands  before  the  court  in 
the  same  position  with  a  case  brought  up  on  appeal  since  the  adoption  of  the  Constitution. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
C.  AT.  Conrad  <fe  Sons,  for  plaintiff  and  appellee.     T.  U.  Howard,  for 
appellant. 

Howe,  J.  On  the  12th  of  June,  1866,  judgment  was  rendered  in  this 
case  in  favor  of  the  plaintiff  by  the  court  a  qua,  for  the  sum  of  three 
hundred  dollars,  with  eight  per  cent,  interest  from  the  21st  February, 
1862,  until  paid,  and  costs. 

On  the  13th  of  June,  1866,  the  defendant  appealed,  and  on  the  7th  of 
November,  1866,  the  transcript  of  appeal  was  filed  in  this  court. 

The  plaintiff  now  moves  to  dismiss  the  appeal,  on  the  ground  that  the 
amount  of  the  judgment  is  not  sufficient  to  confer  jurisdiction  on  this 
court. 

By  the  Constitution  of  1868,  article  74,  the  jurisdiction  of  the  Supreme 
Court  in  civil  matters  extends  to  "all  cases  where  the  matter  in  dispute 
shall  exceed  five  hundred  dollars,  and  to  all  cases  in  which  the  constitu- 
tionality or  legality  of  any  tax,  toll  or  impost  of  any  kind  or  nature 
whatsoever,  or  any  fine,  forfeiture,  or  penalty  imposed  by  a  municipal 
corporation,  shall  be  in  contestation,  whatever  may  be  the  amount 
thereof." 

It  is  admitted  that  the  case  at  bar,  being  an  ordinary  judgment  on . 
promissory  notes,  is  not  one  of  those  included  in  this  enumeration,  but 
it  is  contended  on  behalf  of  the  appellant  that  inasmuch  as  he  had  the 
right  to  appeal  on  the  13th  of  June,  1866,  and  took  his  appeal,  his  rights 
as  an  appellant  became  "vested  rights,"  which  the  Constitution  of  1868; 
could  not  lawfully,  take  away. 
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In  our  opinion  this  view  is  erroneous.  Even  if  a  vested  right  exist,  as 
claimed,  (which  we  are  by  no  means  ready  to  admit,)  it  may  have  been 
lawfully  taken  away  by  a  new  constitution,  provided  the  obligations  of  a 
contract  were  not  impaired. 

A  prohibition  which  would  control  the  people  of  the  State  in  this 
regard,  if  in  existence,  would  be  found  in  the  Constitution  of  the  United 
States,  but  that  instrument  will  be  searched  in  vain  for  any  such  limita- 
tion on  the  popular  will. 

A  State  Constitution  may  be  retrospective  in  its  operation,  and  may 
divest  vested  rights,  yet  if  it  do  not  impair  the  obligations  of  a  contract 
or  partake  of  the  character  of  an  ex  post  f ado  law,  it  will  not  contravene 
the  Constitution  of  the  United  States.  Satterlee  v.  Matthewson,  2  Peters, 
880.     Charles  River  Bridge  v.  Warren  Bridge,  11  Peters,  420. 

It  will  be  readily  perceived,  that  the  prohibitions  contained  in  the 
Constitution,  article  110,  respecting  vested  rights,  are  addressed  only  to 
the  government  organized  under  the  Constitution,  and  cannot  be  deemed 
to  control  the  people  in  framing  and  adopting  the  constitution  itself. 

It  has  been  urged  again,  that  the  right  to  prosecute  the  appeal  in  this 
and  similar  cases  has  been  preserved  by  articles  149  and  151,  of  the  new 
Constitution;  the  former  of  which  provides  that  all  rights,  actions, 
prosecutions,  claims,  contracts,  and  all  laws  in  force  at  the  time  of  the 
adoption  of  this  Constitution,  and  not  inconsistent  therewith,  shall  con- 
tinue as  if  it  had  not  been  adopted,"  etc.,  etc.;  and  the  latter  of  which 
directs  that  "the  General  Assembly  shall  provide  for  the  removal  of 
causes  now  pending  in  the  courts  of  this  State  to  courts  created  by  and 
under  this  Constitution."  We  cannot  assent  to  this  doctrine,  but  on  the 
contrary,  we  think  it  is  clear,  that  the  right  of  appeal  in  this  case  is  one 
that  is  ••  inconsistent"  with  the  terms  of  the  new  Constitution,  and  is  not 
continued  by  article  149,  and  that  article  151  cannot  save  it.  It  is  true 
that  by  the  latter  article  the  Legislature  is  required  to  provide  for  the 
'removal  of  causes  pending  in  the  late  Supreme  Court  to  the  present 
Supreme  Court,  and  has  done  so;  but  neither  this  injunction,  nor  its 
fulfilment  seem  to  affect  the  jurisdiction  of  this  court.  The  causes  have 
been  transferred,  the  records  are  on  file  in  this  court,  and  it  seems  clear 
that  the  question  whether  the  cause  shall  be  tried  or  dismissed,  must  be 
determined  by  article  74. 

It  is  indeed  urged  in  the  discussion  of  this  subject,  that  if  this  court 
lias  no  jurisdiction  by  reason  of  the  insufficiency  of  the  amount  in  dispute, 
it  can  make  no  order  in  the  case,  and  therefore,  cauuot  make  an  order 
dismissing  the  appeal.  This  theory  is  iugenious,  but  unsound.  A  court 
can  always  say  that  it  has  no  jurisdiction  of  a  case,  and  dismiss  it  with 
costs.  In  this  respect  we  can  perceive  no  difference  between  a  case 
transferred  to  us  by  an  act  of  the  Legislature  in  compliance  with  the 
constitutional  command,  and  a  case  brought  to  us  by  an  appellant,  since 
the  organization  of  this  court. 

It  is  therefore  ordered,  that  the  appeal  herein  be  dismissed,  with  costs, 
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No.  1133.— Edwaed  Thompson  &  Co.  et  al.,  v.  A^raro  Moulton.  iuo    seol 

An  agreement  to  submit  a  controversy  to  arbitration,  dot*  not  carry  with  it  the  idea  of  submitting 

it  to  a  judicial  tribunal  for  settlement. 
The  words  "  arbitration  and  amicable  lawsuit."  used  in  an  obligation  or  agreement  between  parties, 

are  not  oonrcrtib  e  terms.    Tao  former  carries  with  it  toe  idea  of  settlement  by  disinterested 

third  parties,  and  the  lattnr  by  a  friendly  submission  of  the  point*  in  dispute  to  a  judioial  tribunal 

to  be  determined  in  accordanoj  with  the  forms  of  law. 
Suit  cannot  be  brought  to  enfurco  a  conditional  obligation,  until  the  eondition  has  been  fulfilled. 
Where  suit  has  b»  en  Lroujjht  un  a  conditional  obligation,  and  the  evidence  discloses  the  tact  that 

the  condition  has  not  been  complied  with,  a  judgment  of  nonsuit  should  be  rendered  against  th* 

plaintiff. 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  TJiinrd,  J. 
Miles  Taylor,  for  plaintiffs  and  appellants.     E.  \V.  Huntington,  tot 
defendant. 

Reporter. — This  case  was  decided  in  the  month  of  June,  1868,  by  tho 
Supreme  Court,  organized  under  the  Constitution  of  1864,  and  a  rehearing 
was  granted  by  that  tribunal  just  before  the  adjournment  of  the  Court. 
It  was  then  by  act  of  the  Legislature,  transferred  with  all  other  Cases 
then  pending  to  the  Supreme  Court  under  the  Constitution  of  1868.  This 
Court,  on  a  re-examination  of  the  case  on  rehearing,  affirmed  the  princi- 
ples on  which  the  case  had  been  decided,  but  chauged  the  decree  to  a 
judgment  of  nonsuit  instead  of  a  iinal  judgment  for  the  defendant. 

IlsxjEY,  J.  The  plaintiffs  sue  to  recover  from  the  defendant  tho 
amount  of  a  penal  obligation  inserted  in  an  agreement  entered  into  by 
the  latter,  professedly  as  the  agent  of  the  master  and  owners  of  the 
steamship  E.  B.  Cuylcr,  for  whom  it  appears  he  was  not  authorized  to 
act,  but  by  which  agreement  he  bound  himself  personally,  in  the  manner 
stated  therein. 

The  plaintiffs  were  the  consignees,  respectively,  of  certain  articles  of 
merchandise,  shipped  to  them  on  the  Cuyler,  at  New  York,  for  the  port 
of  New  Orleans,  and  which  freight  was  delivered  to  them  in  a  damaged 
condition. 

The  defendant,  who  was  the  general  agent  of  the  steamship  R.  R  Ctoy- 
ler,  disputed  the  liability  of  the  master  and  owners,  and  in  order  that  he 
might  have  time  to  confer  with  them  respecting  an  amieable  or  legal  set- 
tlement of  the  claim,  the  plaintiffs,  consignees  of  the  damaged  articles, 
agreed  not  to  institute  in  the  meantime  legal  proceedings  against  the 
ship.     The  agreement  contained  the  following  stipulations: 

1st.  That  the  said  Alfred  Moulton  shall  be  allowed  sufficient  time,  say 
about  thirty  days,  to  correspond  with  the  owners  of  said  vessel,  touching 
the  adjustment  of  the  claims  of  the  said  consignees,  for  the  damage 
aforesaid. 

2d.  That  if,  after  the  lapse  of  the  aforesaid  time,  the  said  owners  should 
refuse  to  pay  said  damage,  the  dispute  shall  be  determined  by  an  amica- 
ble lawsuit,  or  submitted  to  arbitration,  one  of  the  arbitrators  to  be 
selected  by  the  consignees,  and  the  other  by  the  owners  of  the  vessel, 
and  in  case  the  arbitrators  should  not  agree,  they  shall  nominate  an  um- 
pire, whose  decision  in  the  premises  shall  be  final. 

3d.  That  in  case  either  party  should  appeal  from,  or  contravene  the 
award,  he  shall  pay  to  the  other  party  a  penalty  of  ten  thousand  dollars. 

ath.  That  the  said  Alfred  Moulton  shall  be  liable  in  the  place  of  said 
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captain  and  owners,  in-  ease  tiicy  should  fail  to  satisfy  such  judgment  or 
perform  such  award  as  may  be  rendered  or  made  in  favor  of  said  consig- 
nees, and  against  said  captain  and  writers,  of  and  concerning  the  controversy 
aforesaid. 

At  the  expiration  of  the  thirty  days,  during  which  no  legal  proceedings 
were  taken  against  the  steamship,  the  plaintiffs,  having  received  no  com- 
munication whatever  from  the  owners  or  their  agent,  on  the  5th  January, 
1866,  gave  notice  in  writing  to  Alfred  Monlton,  agent  of  the  owners  of 
the  steamship,  that  they  had  selected  a  person  to  act  as  arbitrator,  who 
had  accepted  the  appointment,  and  called  on  him  in  his  capacity  of 
agent,  for  the  owners  of  the  steamship,  and  also  as  a  party  to  the  agree- 
ment or  contract  in  question,  to  select  an  arbitrator,  and  to  proceed  to 
the  determination  of  the  dispute,  as  to  the  damage  done  to  the  merchan" 
dise,  according  to  the  true  intent  of  the  parties  to  it     To  this  notice 
Moulton  replied  by  letter,  dated  8th  January,  1866,  and  stated  that  hav- 
ing no  authority  from  the  owners  of  the  steamship  "R.  R.  Cuyler"  to 
act  in  their  names,  in  the  matter  of  "  your  "  claims  against  the  aforesaid 
vessel,  I  must  respectfully  decline  to  comply  with  the  request  contained 
in  your  communication ;  I  would  also  add  that  my  understanding  and 
reading  of  the  second  article  of  the  agreement  entered  into  between  ns, 
does  not  make  it  compulsory  to  arbitrate  the  matter  in  dispute,  bat 
leaves  the  question  to  be  determined  by  an  amicable  lawsuit,  or  submitted 
to  an  arbitration.     Against  the  plaintiffs'  demand,  the  defendant,  on  his 
plea  of  the  general  issue,  had  judgment  in  the  lower  court,  from  which 
the  plaintiffs  appeal.     The  first  question  to  be  disposed  of  is,  is  the 
defendant,  Moulton,  personally  bound  by  the  agreement  or  contract 
entered  into  by  him  with  the  plaintiff,  on  the  28th  October,  1865? 

By  Art.  2979,  C.  O,  "  the  attorney  cannot  go  beyond  the  limits  of  hk 
procuration;  whatever  he  does  in  exceeding  his  power  is  null  and  void, 
with  regard  to  the  principal,  unless  ratified  by  the  latter,  and  the  attorney 
is  alone  bound  by  it  in  his  individual  capacity. 

In  Richie  v.  Bass,  15  A.  668,  it  was  held  that:  "  Where  a  contract  it 
entered  into  by  one  assuming  to  act  as  agent  of  another,  without  having 
been  authorized  to  make  the  contract,  such  pretended  agent  is  by  law 
responsible  personally  in  the  precise  terms  of  the  contract." 

By  Art.  2981,  C.  C.  "If  a  mandatary  communicates  his  authority  to 
n  person  with  whom  he  contracts  in  that  capacity,  he  is  not  answerable 
to  the  latter  for  anything  done  beyond  it,  unless  he  has  entered  into  a 
personal  guarantee." 

The  plaintiffs  knew  that  the  stipulations  of  the  agreement  made  by  the 
defendant  for  the  persons  for  whom  he  undertook  to  act,  needed  their 
assent  and  ratification;  and,  therefore,  the  personal  guarantee  of  the  de- 
fendant, contained  in  the  sixth  clause,  was  entered  into  by  the  defen- 
dant. He  promised,  and  "  s'estporU  fort,"  that  the  parties  for  whom  he 
professed  to  act,  would  accomplish  what  was  stipulated  for  them;  and  if 
they  did  not  do  so,  he  would  himself  carry  out  the  agreement,  and  by 
so  doing  he  became  conditionally,  but  personally  bound.  G.  C.  1883. 
C.  N.  1119,  1120,  Marcade,  vol.  4,  p,  362, 1  430,  etseq. 

The  third  clause  of  the  agreement  imposes  a  penalty  of  ten  thousand 
dollars  on  either  party,  who  shall  appeal  from  or  contravene  the  award. 
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The  second  clause  provides,  that  the  dispute  in  relation  to  damages, 
etc.,  shall  be  determined  "  by  an  amicable  lawsuit,  or  submitted  to  arbi- 
tration." 

Each  contracting  party  puts  his  own  interpretation,  as  to  the  mode  in 
which  the  dispute  was  to  be  settled— the  plaintiff  contending  that  it  was 
to  be  solely  by  arbitration,  whilst  the  defendant  maintains  that  it  was  to 
be  accomplished  either  by  arbitration  or  by  an  amicable  lawsuit. 

No  rule  of  construction  is  more  inflexible  than  this,  that  the  intention 
of  the  parties  is  to  be  ascertained,  and  effect  given  to  it,  and  all  the 
clauses  of  the  contract. 

No  construction,  rendering  important  expressions  useless,  is  admissible; 
and  all  clauses  must  be  construed  the  one  by  the  other,  giving  the  sense 
to  each  resulting  from  the  entire  act.  Ex  aniicedeniibus  el  consequeniibus 
JU  optima  interpretatio. 

From  the  general  tenor  of  the  whole  act,  two  alternative  modes  of 
proceeding  to  ascertain  the  damages  sustained  by  the  plaintiffs  were  con- 
templated; "the  dispute,1' says  the  act,  "shall  be  determined  by  an 
amicable  lawsuit  or  submitted  to  arbitration." 

The  words  arbitration  and  amicable  lawsuit  were  not  used  as  converti- 
ble terms,  nor  does  the  word  amicable,  prefixed  to  the  words  lawsuit, 
convey  the  idea  of  arbitration.  The  correctness  of  this  interpretation 
is  manifest  by  the  wording  of  the  sixth  clause  of  the  agreement,  read  in 
connection  with  the  second  clause,  by  which  the  defendant  was  to  be  lia- 
ble for  the  captain  and  owners  of  the  R.  R.  Cuyler,  in  case  they  should 
fail  to  satisfy  such  judgment,  or  perform  such  award  as  may  be  rendered 
or  made  in  favor  of  the  said  consignees  of,  and  concerning  the  contro- 
versy. 

By  the  terms  arbitration  and  amicable  lawsuit,  as  understood  in  their 
common  and  usual  signification,  the  former  means  a  reference  or  sub- 
mission of  a  matter  in  dispute  to  the  decision  of  one  or  more  persons  as 
arbitrators,  whilst  the  latter,  an  amicable  lawsuit  is  one  instituted  in  a 
court  of  justice  seriously,  but  in  a  friendly  spirit,  in  order  that  some 
matter  in  controversy  may,  by  a  judicial  decree,  be  settled  definitely,  as 
cheaply,  and  with  as  little  delay  as  possible. 

"A  submission  to  judicial  arbitrators,  in  accordance  with  Art.  444  of  the 
Code  of  Practice,  ei  seq,  was  not  intended,  as  such  a  reference  could  have 
only  been  directed  by  a  judge  during  the  pendency  of  a  suit,  and  that 
-would  have  rendered  necessary  a  resort  to  two  modes  of  proceeding 
when  only  one  mode  was  provided  for,— arbitration,  or  an  amicable  lawl 

suit- 
Had  it  been  agreed  that  the  dispute  should  be  settled  solely  by  an  am- 
icable lawsuit,  would  it  not  be  a  strained  construction  of  that  term  to 
hold  that  mode  of  proceeding  identical  with  a  submission  to  arbitrators? 
and  would  it  be  less  so,  to  interpret  the  two  terms,  placed  in  opposition 
with  each  other,  to  mean  one  and  the  same  thing? 

The  conditional  undertaking  of  the  defendant  was  "  to  satisfy  such 

judgment,  or  perform  such  award  as  might  be  rendered  or  made  in  favor 

of  the  consignees  and  against  the  captain  and  owners  of  the  R.  R.  Cuy- 

let-  mad  if  arbitration  is  now  impracticable,  it  is  incumbent  on  him  to 

68 
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satisfy  such  judgment  as  may  be  rendered  in  an  amicable  lawsuit,  il 
those  for  whom  he  acted  refuse  to  do  so,  otherwise,  he  is  liable  on  fail 
penal  obligation,  after  being  put  legally  in  mr/r<t,  which  is  an  essential 
prerequisite  to  an  action  on  a  penal  obligation."  C.  C.  1906.  6  R.  450. 
10  R.  425. 

The  very  able  argument  of  the  plaintiff's  counsel  has  failed  to  satisfy 
us  that  there  is  any  error  in  the  judgment  of  the  lower  court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  appealed  from  be  and  it  is  hereby  affirmed,  the  costs  of 
appeal  to  be  paid  by  the  plaintiff  and  appellant. 


On  Rehearing. 

Ludeltng,  C.  J.  In  this  case,  having  decided  that  the  potestative  con- 
dition, upon  which  the  penal  clause  was  to  become  exigible,  had  not 
happened,  the  Court  should  have  rendered  judgment  as  in  case  of  nonsuit 

Where  the  demand  is  premature,  or  if  the  obligation  be  conditional, 
and  its  execution  be  demanded  before  the  condition  has  been  fulfilled, 
the  suit  must  be  dismissed,  leaving  to  the  party  his  right  to  bring  bis 
action  in  due  time.     0.  P.,  Art.  158.     13  La.  404.     18  La.  537. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
this  Court,  rendered  on  the  4th  day  of  May,  1868,  be  amended,  and  that 
the  judgment  of  the  District  Court  be  avoided  and  reversed.  It  is  far- 
ther ordered,  adjudged  and  decreed  that  there  be  judgment  in  favor  of 
the  defendant  as  in  case  of  nonsuit,  that  the  plaintiffs  pay  the  costs  of 
the  lower  court,  and  that  the  defendant  and  appellee  pay  the  costs  of  the 
appeal. 


No.  1381. — Anne  B.  Wilkins  v.  Gilus  &  Ferguson, 

The  words. "  protest  waived,  *  written  on  the  back  of  a  promissory  not*,  will  not  dispense  the  hotter 

from  making  demand,  and  giving  notioe  to  the  endorser. 
The  burden  of  proof  is  on  the  holder  of  a  promiaeory  note,  under  the  general  issue,  to  show  the  dtit 


I 


of  the  waiver  of  protest.  | 

A  PPEAL  from  the  Fourth  District  Court  of  New  Orleans,  TJUard,  J. 
A    A.  N.  &  H.  N.  Ogden,  for  plaintiff  and  appellee.     Clarke  £  Bap* 
for  defendants. 

Howell,  J.  This  is  a  suit  against  the  endorsers  of  a  promissory  note, 
in  which  the  main  question  presented  for  our  decision  is,  whether  or  not 
the  words,  "protest  waived,"  dispense  with  demand  and  notioe,  and 
convert  a  conditional  into  an  absolute  obligation  on  the  part  of  the  en- 
dorsers? 

It  is  conceded  that  by  the  jurisprudence  of  this  State,  for  more  thai 
twenty  years,  such  a  waiver  does  not  dispense  with  notice  to  the  endorser; 
but  plaintiff's  counsel  contend  that  our  jurisprudence  on  this  point  is 
erroneous,  not  founded  on  reason,  and  not  in  accord  with  that  in  other 
States  and  countries,  and  they  refer  as  to  Parsons  on  Notes  and  Bills,  to 
sustain  their  position. 

We  have  examined  this  author  attentively,  and  find  that  he  adopts  tfca 
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doctrine  in  the  case  of  Coddington  v.  Davis,  3  Denio's  New  York  Reports, 
page  17,  which  is  contrary  to  the  doctrine  here;  but  that  case  was  before 
our  predecessors,  and  after  fall  consideration,  they  adhered  to  the  rule 
kid  down  by  the  Supreme  Court  of  the  United  States,  in  the  case  of  the 
Union  Bank  v.  Hyde,  6  Wheaton's  Rep.  574,  which  has  ever  since  pre- 
vailed here,  and  we  do  not  see  that  Mr.  Parsons  has  adduced  any  authority 
or  reasoning  beyond  that  which  has  already  been  considered  by  this  tri- 
bunal, nor  shown  that  the  doctrine  recognized  in  this  State  is  not  in 
accord  with  that  of  most  other  States  and  countries.  See  Parsons  on 
Notes  and  Bills,  vol.  1,  p.  576,  edition  of  1867,  and  contra,  1  A.  312.  6  A, 
470.     14  A.  305.     Story  on  Notes,  {  272.     Bailey  on  Bills,  245. 

The  argument  of  plaintiff's  counsel,  though  justly  entitled  to  much 
credit,  and  the  authorities  cited  by  him,  are  not  sufficient  to  overthrow  a 
rule  of  commercial  law,  sanctioned  by  repeated,  uniform  judicial  action, 
and  entering  into  mercantile  transactions  for  more  than  twenty  years. 

The  question  as  to  the  date  of  the  waiver,  whether  at,  before  or  after 
maturity,  cannot  avail  plaintiff  in  this  case,  as  under  the  general  denial 
of  the  defendants,  the  burden  of  proof  was  on  her  to  show  the  elate,  if 
important,  and  no  evidence  to  this  point  was  adduced. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  dismissing  plaintiff's  demand,  with  costs  in 
both  courts. 

Rehearing  refused. 


No.    1390. — Amakon  Ledotjx  v.  A.  A.  Jones  et  al.—  G.   A.   Sanford. 

Where  the  leasee  abandons  tbe  premises  leased,  he  becomes  from  that  moment  responsible  for  the 
whole  amount  of  the  rent  dne  on  tbe  lease*  and  the  lessor  may  relet  the  premises.  In  such  a  case, 
tbe  amount  of  rent  received  will  go  to  the  credit  of  the  first  lessee. 

Tbe  lessor  is  not  bound  to  enforce  his  privilege  against  the  lessee  before  pursuing  the  Burettes. 

The  failure  of  tbe  le»sor.  to  relet  tne  premises  after  they  have  been  abandoned  by  tbe  iesnee,  will  not 
discharge  tile  sureties. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeMowes,  J. 
T.   J.    Cooley,  for  plaintiff  and  appellee.     McCay  <£  Luzenberg,  for 
defendant. 

Wtlt,  J.  This  is  an  action  by  plaintiff  against  his  lessee,  Jones,  and 
his  sureties,  Whitney  &  Sanford,  based  upon  a  written  contract  of  lease, 
to  recover  of  defendants,  in  solido,  the  sum  of  $3,437  50,  and  interest,  for 
tbe  balance  due  on  the  lease  of  a  dwelling-house,  from  1st  December, 
I860,  till  30th  October,  1863.  There  was  judgment  against  all  the  par- 
ties, and  Sanford  alone  has  appealed. 

On  21st  July,  1862,  Jones  vacated  the  premises,  and  returned  the  keys 
to  plaintiff's  agent,  who  received  them,  but  at  the  same  time  declared  his 
intention  of  holding  all  parties  to  the  lease  liable  for  the  rent  due,  and 
to  become  due. 

There  is  no  contest  over  the  facts. 

The  question  submitted  to  us  for  determination  is,  -whether  thp  sureties 
of  this  contrnct  of  lease  have  been  discharged  iroin  their  liability  by  any 
sot  of  plaintiff? 
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On  the  day  of  the  execution  of  this  contract  of  lease,  the  partial  in 
ourred  the  full  measure  of  their  respective  obligations  to  each  other. 
The  legal  obligation  was  perfected  as  to  all  the  parties.  Sanford,  the 
appellant,  by  signing  the  written  contract  of  lease  as  security,  undertook 
to  guarantee  to  the  lessor  that  the  lessee  would  in  every  respect  discharge 
the  duties  of  a  faithful  tenant,  and  pay  the  rent 

This  guaranty  or  obligation  of  Sanford  was  one  of  the  conditions  upon 
which  the  lessee,  Jones,  was  permitted  to  lease  the  dwelling-house  from 
plaintiff. 

Now,  what  act  has  plaintiff  done  in  contravention  of  his  duty  as  lessor! 
He  accepted  the  keys  of  his  own  house,  which  the  leasee  had  sent  him 
after  he  had  abandoned  it. 

He  never  agreed  that  said  lessee  might  abandon  the  property,  bat 
promptly  notified  him  that  he  would  hold  the  sureties  liable  for  all  the 
rent  due,  and  to  become  due.  f 

Now  Sanford  contends  that  he  should  be  released  from  his  contract: 

First.  Because  the  lessor  never  notified  him  of  the  abandonment  of 
the  premises  on  21st  July,  1862. 

Second.  Because  the  lessee  was  permitted  to  remove  his  personal 
effects  from  the  house,  without  any  effort  being  made  by  plaintiff  to  en- 
force his  lien. 

Third.  Because  the  lessor  failed  to  relet  the  house,  on  the  application 
of  Dr.  Beady. 

Fourth.  Because  United  States  soldiers  occupied  the  premises  after 
they  were  abandoned  by  the  lessee. 

We  will  notice  the  points  presented  by  appellant  in  the  order  in  which 
they  are  made  by  him. 

1.  We  know  of  no  law  making  it  the  duty  of  the  lessor  to  notify  the 
surety  of  the  lessee,  that  the  premises  have  been  abandoned. 

It  is  enough  that  the  lessor  did  no  act  to  produce  the  abandonment,  er 
impair  the  terms  of  the  contract  of  lease,  or  alter  the  thing  *'  during  the 
continuance  of  the  lease."    O.  0. 668. 

2.  The  law  does  not  require  the  lessor  to  enforce  his  lien  against  the 
lessee  before  the  surety  can  be  held  liable. 

In  the  case  of  Parker  v.  Alexander  et  al.t  this  Court  said:  ••  It  is  not 
necessary,  to  enable  a  lessor  to  preserve  her  recourse  against  the  surety 
of  her  lessee,  that  she  should  enforce  her  lien  against  the  lessee  himnelt 
It  is  enough  that  she  has  done  no  act  to  destroy  or  impair  the  privilege, 
or  which  could  have  prevented  her,  at  any  moment,  from  subrogating 
the  surety  to  all  her  rights.  A  surety,  is  not  discharged  by  the  mere 
omission  of  the  creditor  to  enforce  or  preserve  a  privilege. "     2  A  188. 

3.  The  failure  to  r*1  let  the  house,  did  not  discharge  the  surety,  Sanford 
In  the  case  of  Hoklenv.  Tanner,  this  Court  remarked  that:     "Itii 

well-settled,  as  part  of  the  law  of  landlord  and  tenant,  under  our'  juris- 
prudence, that  the  lessee,  who,  without  lawful  cause,  abandons  the  pre- 
mises before  the  expiration  of  the  lease,  is  at  once  bound  for  the  rent  of  the 
whole  term,  and  that  the  lessor  does  not  destroy  his  recourse  against  the 
'  lessee,  by  letting  them  to  new  tenants,  being,  however,  equitably  bound 
to  make  an  allowance  to  the  original  lessee  for  what  he  may  thus  collect" 
%  A*  74,  75  and  76* 
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Oar  predecessors  farther  remarked  in  that  decision,  that  "  the  lessor, 
if  he  thought  proper,  might  have  left  the  premises  wholly  unoccupied,  and 
the  leasee,  and  then  his  surety,  would  have  been  answerable  for  a  larger 


4,  la  answer  to  the  fourth  position  taken  by  appellant,  we  will  state 
that  this  Court  cannot  perceive  any  reason  why  the  surety  of  the  lessee 
should  be  discharged,  because  after  the  lessee  had  voluntary  abandoned 
(he  premises,  without  any  lawful  cause,  the  United  States  soldiers  may 
have  occupied  the  premises,  especially  as  it  is  not  shown  that  the  lessor 
was  instrumental  in  producing  this  occupancy. 

It  is  therefore  ordered  thai  tjie  judgment  of  the  court  below  be  affirmed, 
wisjicoate 
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No.  1349. — John  Bird  v.  The  Heirs  of  Henby  Doyaii,  deceased. 

Hotiee  of  protest  serred  on  the  attorney  in  fact  will  not  bind  the  endorser,  unless  the  power  of 

•Money  expressly  authorises  him  to  accept  notice. 
The  f  anoUons  of  an  attorney  in  fact  come  to  an  end  by  the  death  of  the  principal. 
The  holder  of  a  promissory  note,  is  required  lo  show  the  use  of  reasonable  diligence  to  find  out  the 

residence  of  the  endorser,  when  it  is  unknown  to  him. 
Where  an  eadorsor  of  a  promissory  note  has  died,  notice  of  the  dishonor  must  be  given  to  his  lajnfl 

representatives. 

APPEAL  from  the  Sixth  District  Court,  of  New  Orleans,  Duplantier%  J. 
Race,  Foster  ds  &  T.  Merrick,  for  plaintiff  and  appellant     Campbell, 
Spofford  <fe  CampbeU,  and  Elmore  <£  King,  for  appellees. 

Tauaitobo,  J.  The  plaintiff  seeks  to  render  the  defendants  liable,  as  heirs 
o/  the  late  Henry  Doyal,  under  his  alleged  endorsement  of  a  promissory 
note  for  $5,700,  drawn  by  R.  A.  Stewart  on  the  28th  of  January,  1869, 
and  made  payable  twelve  months  after  date,  with  interest  at  eight  per 
cent,  per  annum  from  date  of  the  note.  The  defence  is,  that  having  no 
knowledge  of  the  existence  of  such  a  i*ote,  they  can  neither  admit  nor 
deny  the  signature  of  their  ancestor;  but  they  disclaim  all  liability  what* 
ever  to  the  plaintiff,  and  hold  him  to  strict  proof. 

The  defendants  had  judgment  in  their  favor,  and  the  plaintiff  appealed. 

We  consider  the  endorsement  of  Doyal  fully  established.  The  main 
question  in  the  case  is  as  to  the  sufficiency  of  the  notices  of  protest  to 
bind  the  endorser  or  his  heirs.  The  note  was  drawn  payable  to  the  order 
of  Henry  Doyal,  and  by  him  endorsed  before  maturity;  and  as  it  seems, 
for  the  accommodation  of  the  drawer.  It  was  made  payable  at  the  Citizens' 
Bank  in  New  Orleans,  became  the  property  of  John  Bird,  of  Missouri, 
whose  agent  Ahram  Bird,  being  in  the  parish  of  East  Baton  Bimge  in 
this  State,  placed  it  in  the  Branch  of  the  Louisiana  State  Bank,  at  Baton 
Bongo,  for  collection.  Pike,  the  cashier  of  the  Branch  Bank,  transmitted 
ii  .to  the  parent  bank  in  this  city,  and  when  due,  it  was  dnly  protested 
for  non-payment  The  notary's  certificate  sets  out  that  the  notices  of 
protest  "were  served  on  the  parties  respectively  in  the  manner  following, 
viz:  On  B.  A.  Stewart,  drawer,  H.  Doyal,  A  Bird,  and  Wm.  S.  Pike, 
caahier,  all  enclosed  to  the  address  of  the  latter  at  Baton  Rouge,  Louisi- 
ana, and  put  in  the  post-office  of  this  city,  on  the  date  of  said  protest  in 
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time  for  the  first  mail  thereafter.  Duplicate  notice  for  H.  Doyal,  en- 
dorse, left  at  the  office  of  Mr.  Ph.  Rotchford,  his  attorney  in  fact,  with 
Mr.  S.  Brown,  as  directed  by  C.  A.  F.  Rondeau,  cashier." 

It  is  in  proof  th  it  H^nry  Doyal  died  on  the  29th  of  January,  1859,  one 
year  and  two  days  before  the  date  of  the  protest.  That  suits  were  instituted 
against  his  executors;  in  one  case,  on  the  16th  of  February,  1859,  and 
in  another,  on  the  26th  of  September  of  the  tame  year;  that  the  large 
commercial  house  of  Rotchford,  Brown  &  Co.,  of  New  Orleans,  were  the 
factors  of  Henry  Doyal  for  many  years,  and  up  to  the  time  of  his  death, 
receiving  and  disposing  of  the  sugar  crops  of  four  large  plantations,  and 
furnishing  them  with  all  needful  supplies;  that  the  same  house  continued 
to  do  the  business  of  these  plantations  after  Doyal's  death,  doing  the 
business  of  the  executors;  that  Philip  Rotchford  the  principal  member 
of  the  firm,  was  appointed  by  Doyal,  his  agent  and  attorney  in  fact,  with 
general  and  special  powers,  by  a  notarial  act  executed  in  1845,  and  that 
he  continued  to  act  under  this  procuration  during  Doyal's  lifetime, 
some  fourteen  years  or  more.  This  act  authorizes  Philip  Rotchford  to 
draw  and  endorse  promissory  notes  in  the  name  of  Henry  Doyal,  and  to 
make  notes  payable  to  the  order  of  Philip  Rotchford,  either  for  the  use 
of  said  Philip  Rotchford,  or  of  Henry  Doyal;  to  draw  and  endorse  bills 
of  exchange,  domestic  or  foreign,  and  generally  to  do  and  perform  all, 
and  every  other  act  that  may  be  requisite  and  necessary,  touching  the 
premises  as  fully  and  effectually  as  the  said  Doyal  himself  might  or 
could  do." 

Henry  Doyal  lived  in  Ascension  parish,  and  his  post-office  was  New 
River.  These  facts  seem  to  have  been  well  known  in  New  Orleans, 
within  the  range  of  his  business  transactions,  which  appear  to  have  been 
quite  large  and  extensive.  The  notary  who  protested  the  note  appears 
to  have  been  ignorant  both  of  Doyal's  post-office,  and  of  his  decease. 
Pike,  the  cashier  of  the  Branch  of  the  State  Bank  of  Louisiana  at  Baton 
Rouge,  to  whom  the  notary  enclosed  notices  for  the  parties  to  the  note, 
testifies  that  he  has  no  distinct  recollection  of  receiving  any  notice.  He 
says:  "It  was  my  invariable  habit  on  the  same  day  on  which  I  received 
notices  to  parties  out  of  town,  to  send  them  by  mail  to  their  address  at 
their  proper  post-offices,  if  known  to  us.  I  am  positive  they  were  dis- 
posed of,  as  I  have  stated,  if  I  received  them;  but  I  have  no  recollection 
of  having  received  them.  Brown,  to  whom  at  the  office  of  Philip  Rotch- 
ford, the  attorney  in  fact,  the  notary  says  in  his  certificate,  that  he 
delivered  the  duplicate  notice  to  Henry  DoyiU,  testifies,  that  had  the 
notice  of  protest  been  left  with  him,  as  stated  in  the  protest,  it  would 
have  been  handed  to  Philip  Rotchford." 

James  W.  Rotchford  testified,  that  if  the  notary  had  enquired  at  the 
office  of  Rotchford,  Brown  &  Co.,  where  Henry  Doyal  lived,  he  could 
have  obtained  the  information  from  any  person  in  the  office. 

In  the  case  of  H»ffY.  Baldwin,  12  M.,  p.  701,  quoted  in  the  brief  of 
the  plaintiff's  counsel,  the  notary  who  protested  the  note,  swore  that  he 
was  generally  in  the  habit  of  giving  notices  on  all  prott  sted  notes  and 
bills,  and  that  he  presumed  he  gave  notice  to  the  defendant,  as  he  was 
requested  to  be  very  particular  ubout  it;  but  that  he  had  no  distinct  re- 
Ouhection  about  notifying  the  defendant,  having  had  a  great  deal  of 
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protesting  to  do  that  summer.  This  court  decided  the  testimony  in- 
sufficient to  establish  notice.  We  think  that  case  stronger  than  the  one 
made  out  by  the  testimony  of  Pike,  the  most  important  introduced  by 
the  plaintiff  in  this  case,  for  the  notary  in  the  case  cited  founds  his 
presumption  of  having  given  notice,  not  upon  his  practice  alone,  but 
also,  upon  a  fact  stated,  namely:  that  in  that  instance  he  had  been  re- 
quested to  be  very  particular  about  giving  the  notice.  There  is  no 
distinct  fact  stated  in  Pike's  testimony,  to  warrant  a  presumption  by  him 
that  be  even  received  the  notices,  much  less  that  he  served  them.  His 
testimony  is  altogether  hypothetical.  He  has  no  recollection  of  having 
received  the  notices,  but  is  positive  if  he  did  receive  them,  they  were 
disposed  of  as  he  stated,  because  it  was  his  invariable  habit  to  transmit 
notices  to  the  parties  on  the  same  day  on  which  they  were  received. 

The  service  of  the  duplicate  notice  to  Doyal  upon  Rotchford,  so  long 
the  attorney  in  fact  of  Doyal,  is  problematical,  if  we  give  full  weight  to 
the  evidence  of  Brown,  to  whom  the  notary  certifies  he  delivered  it.  The 
power  of  attorney  does  not  specially  authorize  the  mandatary  to  receive 
notice  of  protest;  and  the  power  to  receive  notice  is  not  necessarily  in- 
cluded in  that  of  endorsing.  4th  N.  S.  88.  But  if  the  procuration  had 
contained  the  specific  power  to  receive  notice,  it  could  not  have  availed 
the  plaintiff,  as  the  mandate  expired  by  the  death  of  Doyal,  a  year  before 
protest  was  made.     C.  C,  2096.   2  Cranch,  517.     Ibid.  p.  685. 

In  the  case  of  the  Louisiana  Slate  Bank  v.  Dumorlract,  4th  An.  484, 
relied  upon  by  plaintiff's  counsel,  a  notice  directed  to  a  party  then 
deceased,  was  regularly  served  upon  the  executor.  The  court  held  the 
service  sufficient  to  bind  the  estate.  In  the  case  before  us  we  find  no 
evidence  tending  to  show  that  the  notice  directed  to  Doyal  was  received 
by  his  executors.  The  evidence  is  equally  defective  to  show  that  the 
notice  to  Henry  Doyal,  the  decedent,  was  received  by  his  son,  Henry  R. 
Doyal,  as  urged  by  plaintiff.  There  being  executors  in  office  at  the  time 
of  the  protest  of  the  note,  the  service  would  more  properly  have  been 
made  upon  them. 

We  consider  it  well  settled  that  the  holder  of  a  bill  or  note,  is  required 
to  show  the  use  of  reasonable  diligence  to  find  out  the  residence  of  the 
endorser  when  it  is  unknown  to  him.  1  N.  S.  328.  Chitty  on  Bills, 
267  and  275.      12  M.  81. 

The  evidence  in  the  record  satisfies  us  that  the  exercise  of  a  moderate 
degree  of  diligence  would  have  put  the  notary  in  possession  of  the  fact  of 
the  decease  of  the  endorser  long  before,  and  the  names  and  residence  of 
his  executors. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  Dibtrict  Court  be  affirmed,  with  costs  in  both  courts. 
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No.  1222.— Duncan  N.  Hennen  v.  The  New  Orleans  ant>  Gabbobutov 
Railroad  Company,  and  John  Ktddleton. 

Where  a  rut*  his  been  continued  indefinitely  by  the  District  Jodfre.  and  afterwards  ftx#4  for  trisVes 
motion  of  the  party  in  whose  favor  it  is  taken,  the  party  against  whom  the  rule  baa  Owen  takes, 
must  be  notified  of  such  fixing  for  trial. 

APFEAL  from  the  Fifth  District  Court  of  New  Orleans,  Lemtmto^  J. 
D.  N.  Hennen,  in  propria  persona.     C.  RoseHus,  for  defendant.    / 

McConnell  and  Miles  Taylor,  for  J.  Kiddleton. 

Howe,  J.  The  plaintiff  in  this  case  alleged  in  his  original  petition 
that,  in  the  year  1844,  he  and  John  Nicholson  purchased  from  the  de- 
fendant, the  New  Orleans  and  Carroll  ton  Railroad  Company,  ceitain  lots 
of  ground  in  the  city  of  New  Orleaus,  for  the  price  of  §19,030;  and  that 
in  the  year  1852,  he  acquired  the  interest  of  Nicholson;  that  afterwards 
a  bill  in  equity  was  filed  against  him  in  the  Circuit  Court  of  the  tJuited 
States  by  Myra  Clark  Gaines,  claiming  these  lots  as  heir  of  Daniel  Clark, 
her  father,  and  that  on  appeal,  the  Supreme  Court  of  the  United  State* 
rendered  a  decree  in  favor  of  Mrs.  Gaines,  declaring  her  to  be  the  right- 
ful owner  of  the  lots  in  question,  and  remanded  the  case  to  the  Circuit 
Court  with  orders  to  place  Mrs.  Gaines  in  possession,  and  to  order  an 
account  of  the  rents  and  profits  from  May  13,  1844,  to  be  given  by 
petitioner  to  Mrs.  Gaines  ;  that  petitioner  was  thereupon  evicted  fata 
possession  of  the  property;  that  the  New  Orleans  and  Carroll  ton  Railroad 
Company,  sold  the  property  to  petitioner  and  Nicholson  with  full  war- 
ranty, and  petitioner  had  been  subrogated  to  all  Of  KichofooiTd  rights; 
and  that  he  therefore,  claimed  judgment  against  the  Compaq  fo*  tlte 
price  ($19,050,)  with  interest  from  the  date  of  eviction,  reserving  tab 
right  of  action  for  such  further  sum  as  he  might  be  thereafter  decbtrol 
to  be  liable  for,  to  Myra  Clark  Gaines. 

The,  defendants  answered,  and  called  in  warranty  John  Kiddleton,  Ifatr 
vendor,  and  Azelie  Lavigne,  the  vendor  of  Kiddleton;  and  Kidtlfeton  ap- 
peared and  answered.  The  plaintiff  thereupon,  filed  an  amended  *&d 
supplemental  petition,  claiming,  in  addition  to  the  price  paid  fofflto 
lots,  the  reimbursement  of  such  sums  as  he  might  be  adjudged  to  pty 
.Mrs.  Gaines  for  coats  and  for  mesne  profits,  or  rents  and  revenues!  To 
this  supplemental  petition  the  defendant,  Kiddleton,  excepted  tm  the 
ground,  that  he  could  not  safely  answer,  until  plaintiff  shotrld  fit*  a 
detailed  statement  of  the  amount  and  items  of  both  the  claim  for  costs, 
and  for  rents  and  profits. 

The  exception  was  maintained,  and  fifteen  days  allowed  to  plaintiff  to 
file  a  detailed  account  The  account  not  having  been  filed  within  the 
time  thus  prescribed,  the  defendant,  Kiddleton,  took  a  rule  to  show  cause 
why  the  plaintiff's  petition  and  suit  should  not  be  dismissed.  A  copy  of 
this  rale  was  served  on  plaintiff,  and  the  rule  was  continued  several 
times.  On  the  18th  of  May,  1866,  it  was  continued  indefinitely;  on  the 
19th,  it  was  again  fixed  by  the  counsel  of  Kiddleton  for  the  2M; 
but  no  notice  of  such  fixing  appears  to  have  been  given  to  plaintiff;  and, 
on  the  23d,  the  plaintiff  being  absent,  and  not  represented,  the  rule  was 
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made  absolute,  and  the  suit,  including  the  original  petition  as  well  as  the 
one  excepted  to,  dismissed.  From  the  judgment  of  dismissal,  the  plaintiff 
appealed  to  this  court 

There  was  error  in  the  judgment. 

Even  if  the  plaintiff  had  been  regularly  notified  of  the  hearing  of  the 
rale  for  the  23d  of  May,  it  is  difficult  to  see  how  the  maintenance  of  the 
exception  could  have  properly  had  any  effect  upon  the  plaintiff's  original 
petition.  Bat  without  expressing  any  opinion  on  this  point,  it  is  enough 
to  say  that  the  plaintiff  was  entitled  to  notice  of  the  fixing  of  a  rule, 
which  had  been  continued  indefinitely,  in  the  same  manner  as  he  would 
have  been  entitled  to  notice  of  a  new  rule,  and  the  case  should  therefore 
he  remanded,  that  the  rule  may  be  regularly  heard. 

It  is  therefore  ordered  and  adjudged,  that  the  judgment  appealed  from 
be  avoided  and  reversed,  and  that  this  case  be  remanded  to  the  District 
Court,  for  further  proceedings  therein,  according  to  law,  the  appellee, 
Kiddleton,  to  pay  the  costs  of  the  appeal. 
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No.  1371.— Mrs.  J.  M.  Et.ktn,  Tutrix,  v.  Msa  J.  H.  Habvy  and  Husband. 

The  vendor's  privilege  on  movables,  oan  only  be  enforced  while  the  g oode  are  in  the  poeeeatioa  of 
the  vendee,  except  in  case  of  abpeoial  privilege  granted  by  statute. 

APPEAL  from  the  District  Court,  Parish  of  Jefferson,  Caznbat,  J. 
Rimdolph,  Singleton  <fe  Browne,  for  plaintiff.     K    Howard  McCaleb, 
for  defendants. 

Howeia,  J.  The  defendant,  Mrs.  Harvy,  is  sued  as  a  married  woman, 
separate  in  property,  for  the  amount  of  a  bill  of  certain  house  furnishing 
goods,  with  the  vendor's  lien  thereon,  alleged  to  have  been  sold  and 
delivered  to  her  in  November,  1866,  by  Lewis  Elkin,  since  deceased.  The 
defence  is  a  general  denial,  with  the  allegation  that  if  any  one  is  indebted 
to  plaintiff  for  said  goods,  it  is  Messrs.  Banks,  Loring  &  Co. 

The  District  Judge  came  to  the  conclusion,  that  Banks,  Loring  &  Co., 
were  personalty  responsible  to  plaintiff  for  the  payment  of  the  account, 
but  decreed  that  the  goods  sequestered  in  the  possession  of  defendants 
be  sold  to  satisfy  plaintiff's  claim;  from  which  judgment  this  appeal  is 
taken. 

Several  bills  of  exception  appear  in  the  record,  but  the  view  we  hare 
taken  of  the  case,  renders  it  unnecessary  to  pass  on  them. 

We  concur  in  the  opinion  of  the  Judge  a  quo,  that  there  is  sufficient 
evidence  properly  admitted,  to  show  that  the  contract  of  sale  was  really 
made  between  L.  Elkin  and  Banks,  Loring  &  Co.,  and  that  the  credit 
was  given  to  the  latter,  but  we  think  he  erred  in  giving  a  decree  in  rem. 
The  vendor's  privilege  can  only  be  enforced  in  a  proceeding  against  the 
vendee  on  the  movables  while  in  his  possession,  except  in  case  of  a 
special  privilege  granted  by  statute.     C.  C,  3194. 

In  this  case  Banks,  Loring  &  Co.,  were  the  purchasers,  and  the  poods 
were  delivered  by  the  vendor  to  the  defendants  for  whom  they  were 
bought,  hence  they  were  cot  in  the  possession  of  the  purchasers,  but  of 
69 
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third  p.  .  us  not  shown  to  hold  for  said  purchasers,  and  against  the 
latter,  this  salt  is  not  brought,  nor  is  it  a  suit  in  rem.  We  think  the 
defendants,  against  whom  judgment  is  asked,  is  shown  not  to  be  liable, 
and  besides  she  is  shown  not  to  be  separate  in  property. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed, 
and  that  the  petition  and  demand  of  plaintiff  be  dismissed,  at  the  costs  of 
plaintiff  in  both  courts. 


No.  1375.— E.  H.  Roqtjest  and  W.W.  Gtlkinson  t>.  Chabx.es  C.  Pickht. 

The  payee  of  a  promissory  note,  endorsed  by  him  after  maturity,  is  not  a  guarantor,  and  the  holder, 
in  order  to  bind  him  as  endorser,  must  give  notice  of  non-payment  by  the  maker,  the  same  at  «J 
other  endorser. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplmtier,! '. 
B.  Egan^  for  plaintiffs  and  appellants.     H.  C.  Miller,  for  defendant 

Wylt,  J.  This  action  is  instituted  against  defendant  as  an  endorser, 
to  recover  #2,249  35,  the  balance  due  on  the  note  of  T.  Coop  wood  and  S. 
C.  McThurson,  for  $6,150,  due  1st  December,  1860,  drawn  to  defendant's 
order,  and  by  him  endorsed,  and  transferred  after  due. 

Plaintiffs  are  the  holders  of  the  paper,  and  they  allege  in  their  petition 
that  "at  the  time  of  its  transfer  as  aforesaid,  said  note  was  long  past 
due,  and  required  no  protest,  as  it  matured  in  the  hands  of  said  0.  C. 
Pickett,  the  endorser,"  etc. 

It  was  admitted  by  the  counsel  of  both  parties  in  open  court,  on  the 
trial  in  the  District  Court,  "  that  the  note  sued  on  was  given  by  defendant 
to  Charles  Hall  after  its  maturity,  as  set  forth  in  the  answer  on  file,  and 
that  it  was  transferred  by  Hall  to  the  present  plaintiffs,  Roquest  k  Gil- 
kin  son." 

The  District  Judge  rendered  judgment  in  favor  of  defendant,  vith 
costs,  and  plaintiffs  have  appealed. 

The  question  presented  for  our  consideration  is,  whether  the  endorser 
of  a  note,  after  maturity,  can  be  held  liable  when  there  is  no  evidence  of 
a  demand  of  payment  of  the  makers,  and  when  there  is  no  notice  of  non- 
payment given  to  him.  Is  he  conditionally  or  unconditionally  bound  by 
the  endorsement? 

It  is  laid  down  in  elementary  law  that,  "  although  a  note  remains  ne- 
gotiable after  it  has  been  dishonored,  still,  in  one  sense,  the  endorsement 
and  transfer  of  a  note  overdue  is  a  renewal  of  the  instrument,  which  is 
then  declared  by  law  payable  within  a  reasonable  time,  upon  demand, 
and  the  endorser  is  bound  only  upon  the  same  condition  of  demand  upon 
the  drawer,  and  notice  of  non-payment  as  any  other  endorsement"  See 
Edwards  on  Bills  and  Promissory  Notes,  p.  2(51. 

This  same  question  was  presented  to  this  Court,  in  the  case  of  Hugh 
McCull  v.  Simon  Wilkowtki,  reported  in  16  A.  179;  and  the  doctrine  is 
there  clearly  settled,  that  the  transferrer  ot  a  note  overdue,  is  not  a 
guarantor,  but  simply  an  endorser,  whose  liability  is  conditional 

This  Court  further  remarked  in  that  case,  that  "the  defendant,  if 
viewed  as  a  transferrer  of  a  debt,  only  warranted  the  existence  of  the 
debt  at  the  time  of  the  transfer." 
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We  cannot  perceive  the  force  of  plaintiffs  argument,  that  defendant 
is  unconditionally  liable  because  he  did  aot  add  the  words  "  wiUioul  re- 
course" to  his  endorsement. 

Nor  do  we  recognize  the  applicability  to  this  question  of  conditional 
or  unconditional  obligation,  the  principle  of  equity  invoked  by  plaintiffs, 
that  no  person  should  be  permitted  to  enrich  himself  at  the  expense  of 
another. 

We  have  not  been  able  to  discover,  in  the  argument  of  plaintiff's  coun- 
sel, any  sufficient  reason  to  depart  from  the  well-settled  principle  of 
commercial  law,  and  the  decision  by  our  predecessors  on  this  subject. 
The  defendant  cannot  be  held  liable  in  this  case. 

Judgment  affirmed. 

No.  1862.— W.  S.  Ptjcs  «.  State  of  Louisiana. 

Where  a  judgment   by  default  has  been  oonfirmed  without  aofltaient  avidenoe,  if  admissible,  to 
authorize  toe  judgment*  the  cue  will  be  remanded. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
Bays  <fc  New,  for  plaintiff  and  appellee.  &  Balden,  Attorney  Gene- 
ral, and  Cooky  &  Philips,  for  defendant. 

Taliaferro,  J.  The  plaintiff,  with  others  in  1857,  became  lessees  of 
the  State  Penitentiary,  for  the  term  of  fire  years. 

This  suit,  authorized  by  an  act  of  the  State  Legislature  in  18C7,  is  in- 
stituted to  recover  the  sum  of  $64,723,  which  the  plaintiff,  averring 
himself  to  be  the  sole  owner  of  the  claim,  alleges  to  be  unpaid.  Citation 
was  served  upon  the  Governor  of  the  Slate  at  the  time,  but  no  appearance 
was  made  on  the  part  of  the  State,  and  a  judgment  by  default  was  ren- 
dered, and  afterwards  made  final. 

A  devolutive  appeal  was  taken  on  the  part  of  the  State,  after  the  lapse 
of  several  months. 

The  authorization  to  the  plaintiff  to  institute  this  suit,  clearly  contem- 
plated a  full  and  fair  investigation  of  the  claim  set  up  by  the  plaintiff, 
contradictorily,  with  the  proper  representative  of  the  Sate.  Most  of 
the  evidence  introduced,  we  think  inadmissible,  and  as  a  whole,  the  proof 
is  insufficient. 

We  conclude  that  justice  requires  the  cose  to  be  remanded  to  the  lower 
court. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further 
ordered,  that  the  case  be  remanded  to  the  lower  court  for  further  pro- 
ceedings according  to  law,  the  plaintiff  and  appellee  paying  the  costs  of 
this  appeal. 

No.  1378.— Nelugan  &  Von  Zinken  v.  George  Musbach. 

To  Bake  the  exception  of  want  of  amioable  demand  aTailable  as  to  costa,  the  defendant  must  show 

a  readiness  to  ootnply. 
Where  no  reason  is  ohown  for  the  appeal,  damages  will  be  awarded  aa  for  frivolous  appeal. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Lpwtmnrit,  J. 
J.  M.  Dirrhammer  and  C.  K  Schmidt,  for  plaintiffs  and  appellees. 
HouiUon  &  Schmidt,  for  appellant. 


l« 
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Taliaferro,  J.  The  plaintiffs  allege  that  the  defendant  is  indebted  to 
them  in  the  sum  of  six  hundred  dollars,  with  interest,  at  eight  per  cent 
per  annum,  from  13th  February,  1866,  as  shown  by  a  promissory  note 
drawn  by  defendant,  and  made  payable  on  demand  to  their  order.  .  The 
defendant  filed  an  exception,  averring  waut  of  amicable  demaud.  Plain- 
tiffs had  judgment  in  their  favor,  and  the  defendant  has  appealed. 

It  seems  clear  that  the  defence  eannot  avail  the  defendant,  even  as.  to 
the  question  of  costs;  for  he  has  not  offered  to  comply  with  the  demand, 
but  on  the  contrary,  resists  it 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  affirmed,  with  costs.  It  is  further  ordered,  that 
plaintiff  recover  thirty-five  dollars  damages  from  the  defendant,  lor  a 
frivolous  appeal. 


No.  HOB. —Thomas  J.  Coolbt  r.  Joseph  B.  Shannon  et  aL— Mackjcs 

Langhorn,  Appellant. 

Ip  order  to  bind  the  endorser  on  *  promissory  note,  the  holder  must  show  doe  dtttfeitoe  in  tills* 
notioe  of  dishonor  by  the  drswer. 

APPEAL  from  the  Third  District  Oonrt  of  New  Orleans,  FelIowe*m  J. 
T.  J.  Cootey,  for  self.     J.  N.  Brickell,  for  appellant 

Taliaferro,  J.  ThiB  suit  is  brought  on  two  promissory  notes,  falling 
due,  respectively,  in  February  and  March,  1862.  At  maturity  they  «en 
protested,  and  notices  given.  The  controversy  seems  to  be  confined  en- 
tirely to  the  note  that  fell  due  in  March,  the  defendant,  who  is  the  payee 
and  endorser,  alleging  that  he  was  served  with  no  legalities  of  protest 
The  plaintiff  had  judgment  for  the  amount  of  both  notes,  and  the  defen- 
dant, Langhorn,  appealed. 

The  notes  were  protested  by  different  notaries.  The  notary  who  pro- 
tested tbft  note  due  in  February,  served  the  notice  on  Langhorn  at  his 
residence,  in  New  Orleans.  The  other  notary,  upon  making  protest  of 
the  note  due  about  the  middle  of  March,  served  his  notice  by  letter,  ad- 
dressed to  Langhorn  at  New  Orleans,  and  placed  in  the  post-office  of  this 
city,  and  likewise  by  duplicate  notice  to  the  same  party,  delivered  by  the 
notary  to  J.  M.  Travis,  at  the  office  of  Joseph  It.  Shannon  &  Co.  Ran- 
dall, the  notary's  deputy,  who  served  these  notices,  states  in  his  testimony 
in  the  case,  that  "he  placed  the  notice  in  the  post-office,  because  Mr. 
'  Langhorn  could  not  be  found,"  and  that  •«  subsequently  ascertaining 
that  the  headquarters  of  Mr.  Langhorn  was  at  the  office  of  Joseph  B. 
Shannon,  a  duplicate  notice  for  the  same  party  was  left  at  the  office  with 
Mr.  Travis,  as  stated  in  the  certificate  of  protest;  that  he  made  inquiries 
at  various  places  of  public  resort  for  Mr.  Langhorn,  and  could  not  ascer- 
tain where  he  could  be  seen;  that  he  did  not  recollect  particularly  about 
making  inquiry  at  to  his  residence.  The  only  information  he  could  get 
was,  that  Langhorn *s  "  headquarters"  were  at  Shannon's  office;  that  he 
knew  nothing  of  the  business  connections  of  Travis  and  Shannon;  did 
not  recollect  whether  or  not  he  made  inquiry  of  Travis  where  Langhorn 
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could  be  found,  bat  recollected  that  Travis  told  him  the  notice  would  be 
banded  to  Langhorn. 

It  is  in  proof  that  Langhorn  had  a  residence  in  New  Orleans,  and  was 
tiring  on  Washington  street  at  the  time  the  protest  was  made.  It  is 
shown  also,  that  his  name  appears  in  the  City  Directory  for  the  year 
previous,  1861. 

Langhorn  was  a  steamboat  man,  and  witness  stated  that  he  made  in- 
quiry of  various  steamboat  agents  where  Langhorn  could  be  found;  that 
he  had  no  recollection  who  informed  him  where  Mr.  Langhorn's  head- 
quarters were. 

We  cannot  understand  by  the  term  "  headquarters,"  that  the  person 
sought  to  be  rendered  liable  as  endorser,  had  a  fixed  place  of  business  in 
New  Orleans.  His  occupation  seems  to  have  been  that  of  captain  of  a 
steamboat  His  home,  and  the  residence  of  himself  and  family,  are 
clearly  shown  to  have  been  in  New  Orleans  at  the  time  the  protest  of  the 
note  in  question  was  made.  Service  of  notice,  as  we  have  seen,  was 
made  upon  him  in  the  other  case  at  his  residence  in  the  city  a  month  be- 
fore. Under  the  state  of  facts  presented,  we  think,  negatives  the  idea 
that  any  proper  diligence  was  used  to  notify  the  defendant,  and,  it  fol- 
lows, that  he  is  thereby  released.     2  A.  16.     6  L.  744.    8  L.  171. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  6t 
the  District  Court  be  annulled,  avoided  and  reversed  as  to  the  defendant 
Langhorn;  that  the  plaintiff  recover  from  the  defendants,  Joseph  K. 
Shannon  and  Maurice  Langhorn,  in  solido,  the  sum  of  one  thousand  six 
hundred  and  ninety  dollars  and  seventy- eight  cents,  with  five  per  cent, 
interest  thereon,  from  the  9th  of  February,  1862,  until  paid;  that  the 
defendant,  Maurice  Langhorn,  have  judgment  in  his  favor,  as  to  the  note 
for  seventeen  hundred  and  three  dollars  and  eighteen  cents,  releasing 
him  from  all  obligation  to  pay  the  same,  the  plaintiff  and  appellee  to  pay 
the  costs  of  this  appeal,  and  all  other  costs  to  be  paid  by  the  defendant. 
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No.  1078.— Mbs.  Armidb  E.  Frrz,  Widow  of  Geo.   Chas.   Wm.  Vogd, 
Tutrix,  etc.,  v.  Augustus  Reichabd  et  als. 

Comm*reiel  partner*  bavin*  oome  into  poaaeasion  of  property  belonging  to  the  minor  hair  of  a  for- 
ner  partner,  hare  do  lege'  riichr  to  administer  i*  for  the  benefit  of  the  minor.  By  undertaking  the 
•ominiatration  on  the  part  of  tbe  firm,  writnuut  authorization,  of  the  minor's  Interee*.  Ita/Bjr 
create  the  relation  of  creditor  and  debtor,  and,  being  oommeroial  partner*,  they  ax*  bound  4» 


.  A  PPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Duplantier,  J. 
A  G.  Du/ourt  for  appellee.  E.  A.  Bradford  and  /.  Finney*  for 
Krnttschnett;  «/.  2V.  Lea,  for  Schmidt;  P.  E.  Laresche,  curator  ad  hoc, 
for  Eeichard;  appellants. 

Tauafebbo,  J.  The  plaintiff,  in  her  capacity  of  natural  tutrix  to  her 
minor  daughter,  Alice,  brings  this  suit  against  the  three  defendants, 
.  Eeichard,  Eruttschnett  and  Schmidt,  in  solido,  as  commercial  partners  of 
the  firm  of  Reichard  &  Co.,  which  expired  by  its  own  limitation  on  the 
15th  July,  1861.  She  avers  that  defendants  in  their  social  name  and  capaei* 
ty,  without  any  authorization,  took  in  charge  and  assumed  the  manage- 
ment and  control  of  certain  funds  belonging  to  her  minor  child  in  bar  own 
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right,  viz:  pertain  dividends  on  fifty-six  shares  of  the  capital-stock  of  the 
New  Orleans  Canal  and  Banking  Company.  These  dividends,  she  aver* 
yretp  collected  as  they  accrued,  and  were  retained  by  them  at  the  rate  of 
six  per  cent,  per  annum  interest,  with  which  they  charged  thems«  Ives 
That  finally  the  defendants  invested  the  moneys  so  collected  by  them,  in 
bftude  of  ]the  Confederate  States,  without  authority  and  contrary  to  law. 
That  this  investment  of  the  minor's  funds  was  and  is  illegal  and  void. 
She  claims  the  sum  of  $2,241  90,  with  interest  running  from  different 
periods  on  separate  portions  of  that  amount.  The  defendants  severed 
in.tteir  defence,  and  filed  general  denials.  The  plaintiff  had  judgment 
in  her  fa?or,  and  the  defendants  have  appealed. 

;  It  ip  shown  that  William,  Vogel  ,the  father  of  the  minor  Alice,  had  given 
to  Augustus  Reichard^in  1856,  a  power  of  attoin  }t  de  egating  to  him 
plenary  power  to  transact  his  business  of  every  kind.  Vogel  in  the  early 
part  of  the  year  1858,  was  missing  from  his  residence  in  New  Orleans  and 
wasjiever, afterwards  heard  of.  Soon  after  his  disappearance  Reichard.one 
of  the  defendants,  assumed  the  management  of  his  affairs  under  the 
power  of  attorney;  Vogel  for  several  years  being  considered  an  absentee- 
At  the  time  of  his  disappearance,  Vogel  was  a  partner  of  the  commercial 
firm  of  Schmidt  and  Co.   composed  of  himself,  Schmidt  ami  Reichard. 

This  partnership  was  dissolved  soon  after  the  absence  of  Vo^el  occur- 
red, and  a  new  one  formed,  composed  of   Augustus  Reichard,    John 
-Krattschnett,  Leopold  Christ  andF.  W.  Schmidt,  the  last  named  being  a 
partner  in  commeudum.    A  few  days  after  the  formation  of  this   firm- 
.Augustus  Reichard  substituted  his  new  partner  John  Krattschnett  to  the 
power  of  attorney  which  he  held  from  Vogtl,  aud  on  the  eve  of  entering 
ipto  this  new  partnership,  the  assets  of  the  house  of  Schmidt  and  Co. 
were  divided,  and  the  share  allotted  to  Wm.  Vogel,  as  well  a9  his  private 
. property,,  seem  to  have  been  taken  in  charge  by  the  new  firm  of  Reichard 
&  Co.     It  appears  also,  that  the  interest  of  the  minor  in  the  Canal  Bank 
stock  was  likewise  taken  in  charge  by  the  firm.     An  accouut  was  opened 
in  the  name  of  the  minor  Alice  on   the  commercial  books  of   the  firm. 
Commissions  were  charged   on  the  dividends  collected,  and    the    firm 
charged  with   six  per  cent,  interest  on   the  balances  as  they  accrued. 
The  investment  of  the  minor's  funds  on  hand  in  the  bonds  of  the  so- 
-  called  Confederate  States  was  made  on  the  27th  September.  1861.     These 
^onds  were  purchased   with   a  chi-ck  drawn   in  the  handwriting  of  A. 
Four,  clerk  of  the  firm,  in   the  name  of  the  firm,  against  the  fnnds  of 
>  .Beicfrard   &  Co.,  jn  the  Citizens  Bank,  and  with  that  check  the  bonds 
were  purchased  for  the  minor. 

It  is  urged  in  the  defence  that  Reichard  &  Co.  made  frequent  request! 
of  Mrs.  Vogel,  as  the  natural  tutrix  of  the  minor,  for  instruction**  as  to 
how  the  minor's  funds  in  their  hands  should  be  invested,  but  receiving 
none,  they  acted  in  the  matter  of  the  investment  upon  the  advice  of  the 
attorney  of  Mrs.  Vogel,  who  was  then  residing  in  Paris;  and  on  the  part 
of  one  of  the  defendants,  it  is  argued  that  the  m  >ther  of  Alice  acqnieaced 
in  the  measure,  and  thereby  ratified  it.  We  do  not  so  construe  the 
letter  of  Mrs.  Vogel  which  is  referred  to  as  evidence  of  aoqm*  seenee  aud 
ratification.  It  was  not  until  June,  1865,  that  the  succession  of  Wm. 
Vogel  can  be    considered    as    being  opened.      Prior  to  that  period 
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Vogel   was  considered  and   treated  as  an  absentee.     His  effect*  were  so 

i administered,  an#  it   was  not  until  Maj,  1805.  that  Mrs.   Vogel,   was 

confirmed  as  natural  tutrix.  ' 

It  is  clear  that  the  defendants  had  no  legal  right  to  take  in  charge  and 
manage  the  affairs  of  the  minor. 

The  power  of  attorney  from  Wm.  Vogel  to  Reichard,  certainly  contains 
no  such  authority,  Whatever  may  have  been  the  motives  of  the 
defendants,  we  see  no  sanction  of  law  whatever  to  sustain  them  in  their 
acts. 

The  defence  of  Schmidt  that  he  was  a  partner  in  commendam  cannot, 
we  think,  avail  him.  1  An  p.  120.  We  concur  with  the  Judge  a  quo 
that  the  undertaking  on  the  part  of  Keichard  &  Co.,  without  authoriza- 
tion, to  administer  the  affairs  of  the  minor,  gave  rise  to  the  relation  of 
creditor  and  debtor  bet  weep  the  minor  and  Reichard  &  Co.,' which, 
under  the  evideuce,  renders  the  defendants  liable  in  solido,  as  commer- 
cial partners.    C.  C.  Art.  2274,  2293. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  Of 
the  District  Court  be  affirmed,  with  costs  in  both  courts.  '' 


No.  1397.— T.  B.  Lee  v.  Levi  Hubbell. 

An  injunction  will  not  be  maintained,  on  grounds  which  might  hare  been  pleaded  before  Judgment. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  J. 
I).  C.  LtibnU  and  A.    Walker,  for  plaintiff  and  appellee.     Etmoi'e  <fi 
King,  for  defendant. 

Howell,  J.  The  defendant,  Hubbell,  having  obtained  a  judgment  on 
a  note  made  by  the  plaintiff,  Lee,  issued  execution  thereon,  when  the 
latter  enjoined  the  writ,  on  the  grounds  that,  "  since  the  said  judgment 
was  rendered  he  had  discovered  evidence  that  the  said  note  was  long 
ago  extinguished  and  paid,  and  that  he  could  not  have  discovered  such 
evidence  before  said  judgment  was  rendered,  with  the  greatest  diligence 
on  his  part" 

A  motion  was  made  to  dissolve  the  injunction  on  the  face  of  the 
papers,  which  was  properly  overruled.  The  defendant  then  pleaded  t!he 
general  denial,  claiming  the  maximum  damages  allowed  by  law,  and 
$100,  special  damages  for  lawyers'  fees,  and  from  a  judgment  perpetua- 
ting the  injunction,  he  has  appealed. 

Lee,  in  his  petition,  alleges  that  he  has  brought  an  action  to  annul 
the  judgment  enjoined,  but  we  have  no  other  evidence  of  such  a  suit, 
and  we  must  dispose  of  this,  as  simply  an  injunction  of  an  execution,  on 
principles  governing  such  actions. 

The  facts,  as  presented  in  the  record,  are  briefly  these:  Lee,  being 
indebted  to  the  firm  of  S.  McConnell  &  Co.,  gave  them  his  note  to  their 
order,  which,  when  it  fell  due  in  the  Bank  of  Louisiana,  was  renewed 
for  a  less  sum,  and  this  again,  when  due,  for  a  still  less  sum,  which 
operation  was  several  times  repeated.  One  of  these  notes  was  for  $800, 
dated  September  9th,  1861,  due  at  sixty  days,  and  on  11th  November, 
1861,  was  protested  for  non-payment.    On  the  25th  of  the  latter  month, 
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McConnell  &  Co.,  took  it  up  by  having  another  note,  given  by  L»  to 
their  order  in  renewal  for  the  sum  of  8720,  at  sixty  d;4rs,  discounted  by 
the  bank,  and  paying  the  balance  themselves  in  cash.  After  this, 
McConnell  &  Co.,  transferred  the  $800  note,  thns  taken  ap  by  them,  to 
Hubbell,  who  bronght  suit  on  it  and,  after  a  special  defence  thereto  by 
Lee,  obtained  the  judgment  enjoined  in  this  proceeding. 

The  plaintiff  has  made  no  effort  to  show,  as  alleged,  that  he  discovered 
the  evidence  of  extinguishment  or  payment  after  the  rendition  of  the 
judgment  against  him,  or  that  he  could  not  have  discovered  it  prior 
thereto.  On  the  contrary,  it  is  apparent  that  he  was  aware,  before  such 
date,  of  the  fact  or  transaction,  which  he  construes  into  an  extinguish- 
ment of  the  note,  and,  as  contended  by  the  defendant,  he  should  have 
set  it  up  as  a  defence  to  the  suit  on  the  note.  The  only  fact,  urged  by 
him  as  operating  a  payment  as  to  himself,  was  the  giving  of  the  note  for 
the  sum  of  8720,  in  lieu  or  renewal  of  that  for  8800,  which  heoertaiafr 
knew  at  that  time  as  well  as  after  judgment  was  rendered  against  him 
on  the  latter  note. 

"  An  injunction  will  not  be  maintained,  on  grounds  which  might  have 
been  pleaded  in  defence  before  judgment/1  12  A.  181;  8  A.  101;  6  A 
800;  3  A.  209;  1  A.  284.     The  injunction  should  have  been  dissolved. 

We  deem  it  unnecessary,  to  express  an  opinion  upon  Lee's  liability  (if 
any  exist)  to  McConnell  &  Co.,  on  the  note  for  $720,  or  whether,  upon 
evidence  being  admitted,  he  could,  in  this  suit,  have  limited  HubbeU's 
right  to  recover  only  the  amount  of  the  latter  note  of  8720. 

The  judgment  enjoined  bore  legal  interest,  which  should  be  increased 
to  eight  per  cent,  to  be  calculated  on  the  amount  of  the  judgment  from 
the  date  of  the  service  of  the  injunction  to  it*  dissolution,  and  for  which 
with  8125,  as  damages  (no  special  damages  having  been  proven)  judgment 
should  begiven  against  plaintiff  and  his  surety  in  solido.  See  Hen.  1% 
p. — No  . 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  revemd. 
It  is  further  ordered  that  the  injunction  herein,  be  dissolved,  and  that 
the  defendant  Levi  Hubbell,  recover  of  Thos.  B.  Lee  and  Bobert  E. 
Bowles  in  solido,  eight  per  cent  interest,  on  eight  hundred  dollars,  froa 
the  25th  of  June,  1866,  to  date  of  this  judgment,  and  the  sam  of  one 
hundred  and  twenty-five  dollars,  with  costs  in  both  courts* 

Rehearing  refused. 

No.  1383. — Levi  &  Navba  v.  Solomon  Levy. 

The  act  of  the  Legislator*  of  1885,  authorising  ibe  arrest  of  a  non-resident  debtor,  who  has  ilirwiW 
from  hl»  residence,  is  an  exceptional  statute,  and  mast  be  construed  strictly. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  Dvplantir,  I 
R  D.  Craig  &  J.  B.  Cotton,  for  plaintiffs  and  appellants.  Phillips* 
Levy,  for  appellee. 

Wyly,  J.  This  suit  was  instituted  by  plaintiffs  to  arrest  their  debtor, 
the  defendant,  Solomon  Levy,  under  the  provisions  of  the  act  of  1S55, 
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authorising  the  arrest  of  d on-resident  debtors  who  have  absconded  trim 
their  residence.  • 

Under  the***  proceedings  Solomon  Levy  -was  arrested  in  this  city, 
charged  with  absconding  from  his  residence  at  Camden;  Arkansas.  A 
rule  was  taken  by  defendant  to  set  aside  the  arrest,  on  the  ground  that 
the  affidavit  was  nntrne;  which  rnle  on  the  trial  thereof,  was  made 
absolute,  defend  t  ordered  to  be  discharged,  and  the  writ  of  arrest 
quashed.     Plaintiffs  have  appealed. 

This  case  only  presents  questions  of  fact  Did  the  defendant,  Solomon 
Levy,  abscond  from  his  residence  at  Camden,  Arkansas;  as  alleged  by 
plaintiffs  ? 

As  a  general  rnle,  debtors  cannot  be  imprisoned  for  debt,  and  the  law 
of  1855,  authorizing  their  arrest,  must  be  regarded  as  an  exception  to  the 
rale.  Viewed  in  that  light,  it  must  be  construed  strictly;  and  it  devolves 
on  the  creditor,  seeking  this  harsh  remedy,  to  make  ont  the  case,  and  show 
that  the  party  arrested  is  clearly  one  of  those  contemplated  by  the  act. 

The  District  Judge  who  tried  the  case  below,  after  carefully  examining 
the-  character  of  the  evidence,  was  of  opinion  that  plaintiffs  herein  failed 
to  establish  their  charge  against  defendant 

We  find  upon  examining  the  record,  that  defendant  left  Camden, 
Arkansas,  in  broad  daylight,  in  the  presence  of  a  crowd  of  citizens,  to 
Whom  he  was  well  known ;  that  he  had  openly  stated  his  intentions  to 
come  to  New  Orleans;  and  there  appears  to  have  been  no  secretive, 
clandestine,  or  fraudulent  act  Bhown  in  his  departure  from  Camden. 

Indeed,  the  captain  of  the  boat  on  which  he  came,  testifies  as  follows  : 
**I  know  Solomon  Levy,  he  came  down  with  me  on  the  last  trip.  I  knew 
he  was  coming  down  with  us;  he  told  me  so,  the  first  morning  we  got  to 
Camden;  about  fifteen  or  twenty  persons  were  present  at  the  conversa- 
tion, at  a  grocery  store;  I  know  they  heard  the  conversation.  Mr.  Levy 
told  me  he  was  coming  back  with  me." 

This  statement  is  corroborated  by  the  evidence  of  the  other  officers  of 
the  boat,  which  shows  that  defendant  left  Camden  openly,  and  not 
clandestinely.  We  cannot  perceive  in  the  conduct  of  the  defendant, 
-who  evidently  came  to  this  city  to  get  married,  anything  to  warrant  the 
allegation  of  plaintiffs,  that  he  had  absconded  from  his  residence  in 
Arkansas,  especially  when  it  is  shown  that  he  left  his  house,  his  furniture, 
his  children  and  his  servants  behind  him. 

We  are  of  opinion  that  the  District  Judge,  did  not  err  in  his  decision. 

It  is  therefore*  ordered  and  adjudged,  that  the  judgment  appealed 
from,  be  affirmed  with  costs. 

If os.  1372  &  1472.— Kaspar  Auch  v.  Mrs.  M.  T.  Labouissb  &  E.  V.  Sau- 
cier.— Consolidated  cases. 

Where  ths  owner  of  a  lot  cf  ground  erects  a  wall  along  the  line,  and  the  adjoining  proprietor  after- 
wards erect-  a  building  or  wall  which  is  attached  to.  and  reata  on  the  wall  first  built,  the  party 
fint  building  the  wall,  which  has  thus  become  a  wall  in  conrnon,  may  reefer  from  ths  oSher 
one-half  of  toe  oost  of  erecting  the  wall  in  common. 

Where  it  in  shown  that  ths  wall  in  common  was  in  existence  at  the  date  of  the  lease,  and  the  lessor 
is  sued  for  one-half  of  the  cost  of  erecting  the  wall,  he  cannot  call  the  lessee  in  warranty. 

APPEAL  from  the  Second  District  Court  of  New  Orleans,  Thomas,  J. 
J.  B.  Cotton,  for  plaintiff  and  appellant.    T.  JS.  Kennedy,  Saucier  <ft 
MkJiinard,  for  appellees.    Breaux  &  Fenner,  for  warrantors. 
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Howell,  J.  Plaintiff  claims  of  defendants  one-half  of  the  value  of  a 
partitiou  wall,  with  interest  from  the  day  when,  as  alleged,  it  was  made 
a  wall  in  common.  The  defendants  deny  any  liability,  because  the 
building,  alleged  lo  rest  on  the  partition  wall,  was  erected  by  their 
lessees,  to  whom  they  had  leased  their  property,  for  a  term  of  years, 
with  the  privilege  of  erecting  improvements  thereon  at  their  own  expense, 
and  under  the  obligation  to  warrant  the  lessors  against  any  cost  thereof. 
They  further  aver  that  the  wall  in  questiou  was  built  several  years  before* 
and  at  a  coat  infinitely  less  than  the  amount  claimed,  and  they  coll  their 
lessees  iu  warranty,  who  allege  that  the  party  wall,  being  in  existences! 
the  date  of  the  lease,  was  a  part  of  the  premises  leased  by  them,  to  t)i* 
use  of  which  they  are  entitled  by  the  contract  of  lease. 

Judgment  was  rendered  in  favor  of  plaiutilT  for  half  of  the  cost  of  the 
wall,  and  dismissing  the  call  in  warranty,  from  which  plaintiff  and  do, 
fendants  have  both  appealed. 

Although  the  wall  was  intentionally  not  used  as  usual  in  the  erection  el 
contiguous  buildings,  yet  the  evidence  shows  that  the  new  building  reels 
upon,  and  is  attached  to  the  wall  built  by  plaintiff,  and  the  defendant*, 
as  owners  of  the  adjoining  lot,  are  liable. 

The  cases  of  Hoffman  v.  Laurans,  18  L.  70,  and  SetoeU  v.  DtcpiessU,  % 
B.  66,  relied  on  by  the  defendants,  are  not  in  point,  as  in  them  the 
undertakers  or  builders  were  seeking  to  enforce,  against  the  owners  of 
the  soil,  the  rights  specially  existing  in  their  favor  against  the  lemon, 
who  had  contracted  with  or  employed  them.  In  this  case  the  liability 
rests  upon  a  different  provision  of  law.  The  owner  of  a  partition  wall  is 
authorized,  by  the  terms  and  spirit  of  the  law,  to  look  only  to  the 
adjacent  owner  of  the  soil,  and  not  to  those  who  hold  under  him.  G,  0* 
671,  672. 

The  main  question,  as  between  plaintiff  and  defendants,  is,  whether 
the  article  672  or  680  of  the  Civil  Code  shall  be  applied  to  this  case*  Ye 
are  of  opinion  that  the  former  must  apply. 

Jt  provides  that,  "if  the  neighbor  be  willing  to  contribute  for  his  hell 
to  the  building  of  the  wall  thus  raised,  then  this  wall  is  a  wall  in  commas 
between  the  proprietors.  The  neighbor  who  has  even  refused  to  cos- 
tribute  to  the  raising  of  this  wall,  preserves  still  a  right  of  makiugita 
wall  in  common  by  paying  to  the  person  who  has  made  the  advance,  the 
half  of  what  he  has  laid  out  for  its  xjoastruction,  according  to  tba  rniei 
hereafter  established." 

This  article,  we  think,  contemplates  reimbursement  to  the  party  wee 
erects  the  wall  and  nothing  more.  It  says,  "by  paying  to  the  perm 
who  has  made  the  advance,  the  half  Of  what  he  has  laid  out  for  ids  con- 
struction" He  has  the  advantage  of  using  the  soil  of  his  neighbor  for  the 
support  of  half  of  the  wall,  which  half  may  become  the  property  of  audi 
neighbor  upon  bis  reimbursing  what  the  half  cost 

In  the  case  of  Qraihle  v.  Howe,  1  A.  140,  relied  on  by  plaintiff,  it  vat 
held  that  this  article  did  not  apply,  because  the  defendant  became  the 
owner  of  his  lot  after  the  wall  was  built,  and  could  not  therefore  have 
been  called  on,  and  have  refused  to  contribute  to  the  construction,  and 
should  consequently  not  be  made  to  pay  more  than  the  wall  was  worth 
when  used  by  him. 
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We  have  no  occasion  to  deny  the  correctness  of  this  doctrine,  but  we 
do  not  think  it  can  be  invoked  to  put  the  defendant  in  a  worse  position 
than  he  would  be,  if  shown  to  have  refused,  when  called  on  to  contribute. 
The  article  says,  if  he  refuses,  he  may  still  become  part  owner  of,  and 
use  the  wall  upon  paying  the  half  of  its  cost.  If  he  should  not  or  could 
not  refuse,  he  certaiuly  should  not  be  made  to  pay  any  more. 

Iri  the  case  of  MurreU  v.  Fowler.  3  A.  165,  the  wall  was  wholly  on  the 
lantt  of  the  plaintiff,  and  came  clearly  within  the  680th  article. 

In  the  case  of  Davis  v.  GraiJile,  14  A.  338,  the  defendant  was  made,  by 
the  District  Court,  to  pay  the  cost  of  half  of  the  wall,  and  the  judgment 
was  affirmed,  sustaining  the  view  we  take. 

We  conclude  that  defendants  are  liable  for  only  half  of  the  price 
advanced  by  the  plaintiff  in  this  instance.  But  the  judge  a  quo  Las  made 
an  error  as  to  this  cost,  to  the  prejudice  of  plaintiff.  The  evidence  shows 
that  there  are  44,876  bricks  in  the  wall,  instead  of  38,754,  half  of  which 
at  $17  00  per  thousand,  for  the  price  and  laying,  amounts  to  9381  45, 
for  which  plaintiff  Khould  have  judgment  against  defendants.  He  was 
also  improperly  condemned,  jointly  with  the  defendants,  to  pay  costs. 

We  do  not  see  any  error  in  dismissing  the  call  in  warranty.  There  is 
nothing  in  the  contract  of  lease  which  makes  the  lessees  responsible  for 
this  wall  It  was  standing  when  they  leased  the  premises,  and  whether 
used  by  the  express  authority  of  the  defendants  or  not,  the  latter  knew 
that  it  was  used,  as  shown,  and  did  not  object  By  the  contract  of  lease 
all  the  improvements  made  by  the  lessors  are  to  belong,  without 
compensation,  to  the  lessors,  at  its  termination.  We  think  the  right  to 
the  use  of  the  wall  passed  with  the  property,  as  it  was  not  excluded  by 
the  contract,  and  that  the  objections  to  the  testimony  in  regard  to  de- 
fendants' conversations  with  the  lessees,  as  to  the  use  thereof,  were 
properly  overruled. 

It  is  therefore  ordered,  that  the  judgment  appealed  from,  be  amended 
by  increasing  the  amount  thereof,  from  9329  40  to  9381  45,  and  by  con- 
demning the  defendants  to  pay  all  the  costs  of  the  main  action  in  the 
lower  court;  and  that  as  thus  amended,  it  be  affirmed.  Costs  of  appeal 
to  be  paid  by  defendants. 


No.  1389i— Convxb8e»  JLamdom  &  Oo»  *.  Bloom,  Kahk  k  Co.— A.  Levi,        I  ao  k&\ 

Appellant  PUti 

» ttejndgvof  tb«  District  Court  bit,  'Xofflrto,  inade  ad  order  1n  general  terra*  granting  a  new  1 117    846) 

trial  in  aoaoae.  be  can  do*  afterward  and  taforetta*  new  tttal.atgn  U»  Judgment,**  to  one  of 
the  partiee  defendant.     An  execution  iaeued  en  a  judgnient  time  aliened,  will  be  quaahed  on 


APPEAL  from  the  Third  District  Conrt  of  New  Orleans,  Pel/owes,  J. 
W.  Grant,  for  plaintiffs.    Race,   Foster  &  &  T.  Merrick%  for  Levi> 
appellant. 

Howbli*,  X  This  suit  was  instituted  on  a,  promissory  note  signed  by 
Bloom,  Krtbn  &  Co.,  a  firm  composed  of  S.  Bloom,  B.  Kahu,  S.  Auber 
and  A.  Levi,  and  being  dissolved  at  the  date  of  the  suit,  the  defendants 
severed  in  the  defence.  Ac  the  trial,  A.  Levi  only,  wa-s  represented  by  , 
counsel,  and  the  following  judgment  was  rendered :  "  It  is  ordered, 
adjudged  and  decreed,  that  the  plaintiffs,  Gouversv,  Harding  &  Co.,  re* 
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cover  of  the  defendants,  Bloom,  Kahn  &  Co.,  and  S.  Bloom,  S.  Auber, 
Samuel  Kahn  and  A.  Levi  in  solido,  the  snm  of  seven  hundred  and  three 
dollars,  and  seventy-seven  cents,  with  legal  interest  from,  the  ftk  *J 
April,  1861,  till  paid,  and  costs  of  suit. 

••Rendered  January  21st,    1867.     Signed  February  5th,  1867,  as  to 
defendant,  A,  Levi,  the  other  defendants,  being  allowed  a  new  trial 
(Signed)  ••  E.  T.  Fjsllowes,  Judge." 

On  the  23d  of  January,  before  the  lapse  of  three  judicial  days,  counsel 
for  the  other  three  defendants  filed  a  motion  for  a  new  trial,  when  im- 
mediately, and  without  said  motion  being  fixed  for  a  hearing,  the  follow- 
ing order  was  made  :  "  On  motion  of  E.  W.  Huntington,  of  counsel,  Jk 
Bloom,  Kahn  and  Auber,  and  on  filing  his  application  and  grounds  for  a 
new  trial,  the  Judge,  ex  officio,  ordered  that  a  new  trial  be  granted  in  this 
case,  and  that  the  same  be  put  on  the  issue  docket  to  be  called  and  fixed 
regularly.11 

Subsequently,  a  fieri  facias  was  issued  against  A.  Levi,  when  all  the  de- 
fendants joined  in  a  rule  to  quash  the  writ,  on  the  grounds  that  a  new 
trial  had  been  granted  in  the  case,  and  there  was  no  judgment  on  which 
execution  could  issue.  From  a  judgment  dismissing  this  rule,  and  from 
the  judgment  sought  to  be  executed,  A.  Levi  prosecutes  this  appeal 

He  contends  that  the  order  granting  a  new  trial,  being  in  general  terms, 
and  ex  officio,  opened  the  case  as  to  all  the  defendants  and  the  rule,  sot 
being  excepted  to,  should  have  been  made  absolute,  to  which  we  most 
give  our  assent. 

Article  547,  C.  P.,  authorizes  courts,  ex  officio,  to  grant  new  trials  in 
order  to  revise  their  judgments,  and  Article  563  directs  that  when  a  new 
trial  is  granted,  the  cause  6 hall  again  be  set  down  on  the  docket  These 
provisions  of  the  law  seem  to  have  been  acted  on  in  this  instance.  The 
Judge  did  not  restrict  his  order  to  the  parties,  who  filed  a  motion,  but 
exercising  the  authority  given  him  in  the  last  clause  of  the  Article  517, 
and  without  hearing  the  parties  to  the  rule  contradictorily,  ordered,  es 
officio,  "  that  a  new  trial  be  granted  in  this  case  and  that  the  sattie  be  pat 
on  the  issue  docket  to  be  called  and  tried  regularly. "  It  was  the  action  of 
the  court,  out  of  the  regular  mode  of  disposing  of  rules  for  new  trials! 
and  the  Judge,  not  having  limited  his  action  by  the  terms  of  his  order, 
must  be  considered  as  having  set  aside*  the  judgment  which  he  had 
rendered,  with  a  view  to  hear  the  whole  case  anew.  His  decree,  rather 
than  the  incentive  thereto,  mast  control. 

We  are  of  opinion  that  the  ex  officio  order,  not  being  restricted  in  its 
terms  to  the  parties  who  filed  a  motion  for  a  new  trial,  must,  under  the 
circumstances,  be  held  to  have  opened  the  case  as  to  all  the  parties,  and 
that  the  subsequent  signing  of  the  judgment  as  to  one  of  the  defendants 
was  without  e fleet,  and  consequently  the  execution  issued  improperly. 

It  is  therefore  ordered,  that  the  judgment  rendered  on  the  2Sth  of 
March,  1867,  on  the  rnle  taken  by  the  defendants  be  reversed,  and  dial 
said  rule  be  made  absolute,  and  the  fieri  facias  issued  on  the  judgment 
rendered  on  the  21st  of  January,  1867,  against  A.  L  vi,  be  quashed  and 
that  this  cause  be  remanded  to  be  proceeded  in  according  to  law,  on  the 
new  trial  granted  on  the  23d  of  January,  1867.  CotU  of  said  rule  and 
those  on  appeal,  to  be  paid  by  plain tiua. 
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No.  6787. — C.  Punt  ahd  Jonbs,  v.  Mks.  0.  A-Rawunos — Thomas  Abkbw, 
Intervenor  and  Appellant. 

The  Tender's  Hen  on  movable  property  only  continues  so  lone  *■  the  property  it  in  the  possa— iaa 

•f  the  vendee. 
Tbe  vendor  loses  his  Hen  on  movable  property  by  the  sale,  and  delivery  to  a  third  persen  by  the 


▲  sale  of  personal  property,  by  the  vendee  without  actual  delivery,  will  not  defeat  the  vendor's  lien. 

APPEAL  from  the  Sixth  District  Court  of  New  Orleans,  HoweO,  J. 
J.  D.  Augustin,  for  Askew,  intervenor.     Race  <ft  Foster,  for  plaintiffs 
and  appellees. 

Howe,  J.  A  rehearing  having  been  granted  in  this  case,  we  have 
given  a  careful  examination  to  the  testimony,  with  a  view  to  determine 
whether  the  defendant  ever  sold  and  delivered  to  the  intervenor  the  fur- 
niture in  dispute,  in  such  manner  as  to  defeat  the  privilege  claimed  by 
the  plaintiffs,  her  vendors. 

It  is  well  settled,  that  the  vendor's  privilege  on  movables,  continues  as 
long  as  the  vendee's  possession,  but  is  lost  by  a  sale  and  actual  delivery 
by  the  vendee  to  a  third  person.  But  this  delivery  must  be  undoubted, 
the  change  of  possession  actual  and  continued.     Fetter  v.  Field,  1  A.  80. 

The  defendant  in  this  case  might  have  made  an  actual  sale  of  the  pro- 
perty to  the  intervenor;  the  latter  might  have  purchased  in  the  utmost 
good  faith,  yet  if  the  property  remained  in  possession  of  the  defendant, 
the  vendor's  privilege  would  remain  unimpaired. 

The  Judge  a  quo,  who  had  the  opportunity  to  see  and  hear  the  wit- 
nesses, arrived  at  the  conclusion  that  there  was  no  actual  delivery  of  the 
property  from  the  defendant  to  the  intervenor,  but  that  the  former  re- 
mained really  in  possession;  and  we  coincide  in  this  opinion.  It  is 
therefore  unnecessary  to  consider  the  question,  whether  the  sale  to  the 
intervenor  was  simulated,  or  real,  fraudulent  or  honest,  for  granting  it  to 
be  both  real  and  honest,  it  could,  without  the  change  of  possession,  in- 
terpose no  obstacle  to  the  enforcement  of  the  plaintiffs'  privilege.  And 
it  is  equally  certain,  that  there  being  no  change  of  possession,  the  plain- 
tiffs could  not  be  required  to  resort  to  a  revocatory  action.  It  was  only 
necessary  for  them  to  sue,  as  they  did,  for  the  balance  of  the  price,  with 
the  conservatory  remedy  of  sequestration. 

Our  attention  has  been  called  to  the  fact,  as  disclosed  by  the  evidence, 
that  the  property  sequestered,  was  bonded  by  the  intervenor,  and  des- 
troyed by  fire  about  three  months  afterwards,  but  we  do  not  perceive 
that  this  should  necessitate  any  modification  of  the  judgment  appealed 
from. 

The  bond  stands  in  the  place  of  the  property,  and  in  case  the  property 
be  not  forthcoming,  the  question  of  the  liability  of  the  obligor  and 
surety,  after  destruction  of  the  sequestered  property,  if  it  arise  at  all, 
will  properly  arise  in  an  action  on  the  bond. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed  from 
be  affirmed,  with  costs  in  both  courts. 

Howsll,  J.,  recused* 
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No.  1428.— A.  Levi  v.  Converse,  Hajjding  &  Co. 

A  fudjruent  of  tbe  District  Court  that  hu  been  Improperly  signed  and  altered  by  the  Judge,  caa 

be  corrected  only  by  appeal. 
Execution  of  a  judgment  can  only  be  arretted  by  an  lnjunotion. 
A  suspensive  appeal  from  a  judgment  on  a  rule  to  quash  i  fieri  facias,  will  not  suspend  exeeutioa 

on  toe  judgment. 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
Race,  Foster  &  RT.  Merrick,  for  plaintiff.     W.  Grant,  for  defendants. 
Howell,  J.     The  plaintiff  has  appealed  from  a  judgment  dissolving 
an  injunction,  issued  upon  the  following  allegations:    In  the  suit  of 
Converse,  Harding  &  Co.  v.  Bloom,  Kahn  &  Co.,  judgment  insoliio,  for 
9703  77,  was  rendered  on  January  2 1st,  1867,  against  the  defendants,  of 
whom  the  plaintiff  here  was  one;  on  23d  of  same  month,  a  portion  of  the 
defendants  filed  a  motion  for  a  new  trial,  which,  on  the  same  day,  was 
granted  generally,  and  on  the  fifth  February  following,  said  judgment 
was  illegally  amended,  added  to,  changed  and  signed;  on  the  19th of 
February,  an  execution  wrongfully  issued  upon  said  illegal  judgment 
against  this  plaintiff  individually;  on  the  7th  of  March,  counsel  for  peti- 
tioner and  his  co-defendants,  moved  to  quash  said  fieri  facias,  on  the 
ground  that  there  was  no  legal  judgment  to  sustain  it,  a  new  trial  having 
been  granted  generally;  on  the  26th  of  March  said  rule  was  dismissed, 
and  on  the  same  day  an  alias  fieri  facias  was  illegally  issued  against  pe- 
titioner on  said  illegal  judgment,  under  which  the  sheriff  wrongfully  and 
illegally  seized  property  of  petitioner  worth  $10,000.     And  from  thi^  he 
educes  the  following  reasons  why  the  said  judgment  and  alias  JUrif  e  as 
are  null,  and  should  be  enjoined, 

1.  There' is  no  legal,  final  judgment,  upon  which  execution  could 
issue. 

2.  A  new  trial  was  granted  generally,  from  the  only  judgment  ever 
rendered,  viz:  that  of  January  21st,  and  since  then,  no  trial  of  the  cause 
has  been  had. 

3.  Even  if.  the  Court  disagreed  with  counsel,  as  to  the  nullity  of  the 
judgment,  as  the  rule  was  taken  to  quash  a  fieri  facias,  on  the  ground  of 
the  .nullify  of,  the  judgment  npon  its  face,  no  fieri  facing  could  issue  un- 
til the  judgment  Upon  that  rule  had  been  signed,  and  the  delay  fur  appeal 
therefrom  had  elapsed.    . 

4»  Petitioner  has  eaereised  his  legal  right,  and  taken  a  snspensive  ap- 
peal from  said  judgment  upon  the  rule  to  quash  the  fi*ri  facias. 

And  noon  alleging  irreparable  injury,  he  prayed  for  aud  obtained  an 
injunction^  whicjti  the  defendants  moved  to  dissolve,  with  damages,  on 
tue  grounds  that  the  plaintiff  is  not  in  law  entitled  to  the  same,  and  that 
the  proceedings  are  defective,  irregular  and  insufficient  in  law.  This 
m  >tion  was  overruled^ and  upon,  a  general  denial  being  filed,  the  judg- 
ment appealed  from  was  rendered,  with  twenty  per  cent,  damages,  and 
$75  attorney's  fees.      .   ;i.  . 

The  first  and  second  grounds  urged  by  plaintiff,  are  not  such,  on  the 
facts  alleged,  as  to  authorize,  an  injunction.  The  petition  shows  that 
there  was  a  judgment  rendered  and  signed,  and  if  improperly  signed  and 
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altered,  as  alleged,  it  could  be  corrected  only  by  appeal,  no  charge  being 
made,  that  it  was  obtained  through  error,  fraud  or  some  other  cause  in 
law,  for  declaring  its  nullity. 

The  third  and  fourth  grounds  are  likewise  insufficient  A  rule  to  quash 
a  fieri  facias,  whatever  may  be  the  grounds  on  which  it  is  based,  does  not 
of  itself  suspend  the  execution  of  the  writ.  An  injunction,  and  not  a; 
rule  to  show  can.se,  is  the  proper  remedy  to  arrest  an  execution.  2  B-  90. 
It  follows  that  if  the  rule  to  show  cause  does  not  suspend  an  execution, 
a  suspensive  appeal  from  a  judgment  dismissing  that  rule  can  have  njb 
such  effect,  and  that  the  delay  for  taking  such  appeal  can  hare  no  influence 
upon  the  execution  of  the  judgment.  The  plaintiffs  in  execution,  hav- 
ing the  right  to  return  the  original,  and  order  an  alia*  fieri  facias*  cannot, 
bo  controlled  in  the  exercise  of  that  right  by  the  proceedings  on  a  rule* 
to  quash,  which  is  dismissed. 

The  allegation  of  irreparable  injury  does  not  bring  the  case  within  the 
causes  or  grounds  for  an  injunction,  when  the  facts  alleged  are  notsuoh 
as  to  produce  that  effect.  The  ground  of  complaint  here  is  the  illegality 
of  a  judgment,  which  we  have  seen,  could  have  been  remedied  on  appeal. 

Upon  the  whole,  we  must  conclude  that  plaintiff's  allegations  are  insuf- 
ficient in  law  to  authorize  or  maintain  the  injunction  granted,  and  that 
the  rule  to  dissolve  should  have  been  sustained.  We  think  the  damages 
allowed  by  the  Judge  a  quo,  in  dissolving  the  injunction  on  the  merits, 
are  excessive,  no  special  damages  being  proven. 

Under  the  circumstances,  we  think,  ten  per  cent  damages  ample. 

We  must  here  remark,  that  we  dispose  of  this  case  in  reference  solely 
to  the  state  of  facts  existing  at  the  trial  of  the  rule  to  dissolve. 

It  is  therefore  ordered  that  the  judgment  appealed  from,,  fee  set  aside, 
and  that  the  rule  taken  on  April  6,  1867,  be  made  absobrte*.  and  tfre  ja-i 
junction  herein  dissolved,  with  ten  per  cent,  damages  on  thejupount 
enjoined;  costs  of  the  lower  court  to  be  paid  by  the  plaintiff,  and  thosa 
of  appeal  by  defendants. 
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Ro.  1421. — William  Murphy  v.  "Mokritz  Kaufman. 

A  hired  bis  teams  to  B,  to  transport  a  lot  of  roods  from  tfraaklin  to  Ntfwtowu.Wthi*  State,  at 'a  ' 
Axed  priee.  which  was  psid,  and  the  teams  to  be  immediately  reeerhsd  to  Frenltltm  On  arvrrfag 
at  Newtown.  B  directed  that  the  teams  should  go  to  Alexandria,  on  Red  River.  On  this  trip 
from  Newtown  to  Alexandria,  the  teams  and  wagons  were  lost,  and  nerer  returned  to'  the  owner: 
il«W— That  B,  having  violated  the  contract  of  hire,  la  aotvetoralogtee  ft-agos*  aad  teams  to 
the  owner  on  their  arrival  at  Newtown,  he  beeame  responsible  for  their,  veins. 

APPEAL  from  the  Sixth  District  Court,  of  New  Orleans,  Duplantier,  J. 
Humor  &  Benedict,  for  plaintiff  and  appellee.     Q.  Schmidt,  for  de-  l 
fendant. 

Wyly,  J.    In  1864,  defendant  made  a  contract  of' JiireVith  plaintiff  to  ' 
convey  his  goods  in  the  wagons  of  the  latter  from  Pranfclin  to  Newtown, 
in  this  State,  and  to  return  the  teams  immediately  "after  the  completion  ' 
of  the  contract  to  the  owner,  at  Franklin.     The  consideration  of  this 
contract  was  one  hundred  dollars,  which  was*  paid  In  advance.    After  the  . 
goods  were  deMvered  at  Newtown,  and  the  wagons  unloaded,  and  whilst 
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fhe  drivers  were  about  sorting  back  with  the  wagons,  pursuant  to  the 
Understanding  of  the  parties  at  the  time  of  the  hire,  the  defendant  pre- 
vailed on  the  drivers  to  convey  the  goods  from  Newton  to  Alexandria, 
which  they  did.  In  this  trip,  and  at  Alexandria,  the  wagons  and  team* 
were  taken  or  lost,  or  from  Some  cause  were  never  returned  by  defendant 
to  plaintiff.         /  ( 

To  recover  the  value  of  this  property  this  action  was  instituted  On 
the  trial,  the  District  Judge  gave  judgment  against  the  defendant  fox 
$2,310,  and  interest  and  costs,  and  he  has  appealed. 

We  think  the  Judge  a  quo  did  not  err  in  overruling  defendant's  excep- 
tion, that  plaintiffs  petition  does  not  set  forth  where  the  contract  was 
made,  and'  whether  in  writing  or  not.  Plaintiff's  petition  fully  discloses 
his  cause  of  action.     There  was  no  valid  ground  for  the  exception. 

"We  are  satisfied  from  the  evidence,  that  defendant  made  the  contract 
as  alleged  with  plaintiff,  and  afterwards  violated  it  for  his  own  advantage 
or  convenience,  and  by  reason  thereof  plaintiff  lost  the  property  men- 
tioned in  his  petition. '  The  value  of  the  property  is  fully  proven. 

We  do  not  find  in  the  recorcj  sufficient  evidence  to  satisfy  us,  that  the 
drivers  were  the  agent$  of  plaiutiff,  authorized  to  contract  with  defen- 
dant. On  the  contrary,  it  seems  they  were  only  hired  by  plaintiff  to 
drive  his  teams  to  Newtown  and  back  to  Franklin;  and  it  also  seems  thai 
defendant  himself  ^md  charge  of  the  wagons.  The  drivers  consented  to 
go  on  to  Alexandria,  because  they  did  not  wish  to  leave  the  wagons, 
which  they  evidently  thought  defendant  would  take  any  how. 

We  also  concur  with  the  District  Judge,  that  Gen.  Order  No.  9,  issued 
by  Gen.  Canby  on  28th  January,  1866,  does  not  apply  to  defendant. 

Even  if  ho  were  capable  of  exercising  military  functions  or  enforcing 
ft  military  order,  we  do  not  think  from  the  evidence,  that  he  took  the 
property  in  question  in  pursuance  of  tlie  orders  of  the  President  or  the 
Commander  of  the  forces  in  that  expedition. 

It  is  therefore  ordered  that  the  judgment  of  the  court  below  be 
affirmed,  with  costs. 


So.  1418.— -Gustavb  Bbusle  v.  Piekbe  Sauye.— Third  Opposition  of  the 
Police  Jury  of  Jefferson. 

A,  perieh  or  municipal  corporation,  claiming  a  privilege  on  immovable  property  for  tana  a!I««*4  ft* 
J»  (lac.  nvoatahow  that  all  the  formalities  of  law  have  been  strictly  observed  in  mafcio*  tfca 
Want  of  proper  description  of  the  property  will  vitiate  the  aseeesmeat  roll. 


APPEAL  from  the  District  Court,  Pariah  of  Jefferson,  Catabat,  J. 
X  tifrima  and  T.  J.  Gooley,  for  plaintiff  and  appellant   B.  C. 
for  Police  Jury,  appellee. 

Tahajpkkbq,  J,  The  Police  Jury  of  the  parish  of  Jefferson  (left  bank) 
come  in  by  way  of  third  opposition,  claiming  by  preference  81,375  75^ 
wtth  interest  and  costs,  out  of  the  proceeds  of  a  tract  of  land  fold  under 
a  writ  of  fieii  facia*,  issued  at  the  suit  of  the  plaintiff,  having  a  special 
mortgage  on  the  property  sold.  The  opponents  aver  that  their  *!»!■»  * 
for  parish  taxes  on  the  property  sold,  for  a  series  of  years  consecutirelj. 
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commencing  with  the  year  I860,  and  running  to  1866,  inclusive,  and  for 
interests  and  costs  arising  from  their  non-payment. 
The  plaintiff  and  appellant  resists  this  claim  on  several  grounds: 

1.  That  no  legal  assessment  of  parish  taxes  has  been  made  against  the 
tract  of  land  sold  under  his  mortgage,  and  that  no  such  taxes  are  due. 

2.  That  for,  the  years  I860,  1861, 1862, 1863  and  1864,  the  alleged  assess- 
ment was  upon  a  large  number  of  slaves,  horses,  stock  of  various  kinds, 
a  carriage,  etc.,  as  well  as  upon  the  land;  and  if  bound  at  all  for  any  of 
these  taxes,  he  is  not  bound  for  that  portion  assessed  against  the  slaves. 

3.  Prescription. 

That  if  the  land  sold  were  ever  liable  for  the  taxes  claimed,  the  privil- 
ege granted  by  law  upon  the  real  property  to  secure  their  payment  is 
extinct  by  the  limitation  of  the  lien  to  two  years,  from  the  1st  of  April 
of  the  year  for  which  the  assessment  was  made. 

4.  That  if  the  assessment  be  legal,  it  was  made  upon  an  entire  tract  of 
land  containing  1600  arpents,  while  the  part  of  that  tract  subject  to 
plaintiff's  mortgage,  and  sold,  contains  only  461  arpents,  and  consequent-  ■ 
ly,  that  if  subject  to  lien  at  all  for  the  taxes  claimed,  it  is  subject  only  to 
a  proportional  part  of  -the  amount  assessed. 

The  opponents  had  judgment  for  $643  90,  with  first  privilege  upon  the 
proceeds  of  the  land  sold. 

The  plaintiff  appeals. 

In  this  court,  the  opponents  and  appellees  pray  to  have  the  judgment 
of  the  lower  court  amended  by  allowing  them  the  whole  amount  of  their 
claim. 

We  have  given  a  careful  examination  to  the  evidence  introduced  in 
this  case,  and  are  not  satisfied  that  it  establishes  with  sufficient  certainty, 
that  the  forms  strictly  required  by  law  in  the  making  assessments  of 
property,  have,  in  this  case,  been  observed.  As  far  as  disclosed  by  the 
record,  we  are  unable,  from  want  of  description  of  the  property  assessed, 
to  identify  it  as  that  on  which  the  opponents  claim  the  privilege.  Taking 
this  view  of  the  case,  we  deem  it  unnecessary  to  examine  the  other  points 
stated  in  the  defence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  It  is  further  or- 
dered that  this  suit  be  dismissed,  without  prejudice,  the  appellees  paying 
costs. 
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Nosv  1391  &  1392.— Lucten  Harris  v.  H.  G.  Andbbws  &  Co.— J.  H. 
OoiiBSBT  &  Co.,  Intervenors. 

• 

Where  mithaa  been  brought  by  attachment,  and  third  parties,  by  answer*  to  Interrogatories  in  gyti- 
niaJuuent,  show  that  they  hold  property  bekraflne;  to  the  defendant,  *  third  party  otranot  by 
interruption  defeat  the  attachment,  on  the  ground  that  the  defendant  had  ffivea  him  a*  order 
for  the  moneys  or  property  attaohed  before  the  same  wae  made. 

An  attachment  eoofera  a  lien  in  favor  of  the  attach  tog  creditor  from  the  data  of  eenrioe  of  the  writ 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J, 
Marr  <fe  Foute,  for  plaintiff  and  appellee.   Sullivan,  Billings  <&  Hughp^ 
for  J.  H.  Oglesby  &  Co.,  intervenors,  appellants. 
71 
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Taliaferro,  J.  This  salt  was  instituted  on  three  bills  of  exchange, 
drawn  upon  the  defendants  «sd  by  them  accepted.  These  bills,  at  their 
respective  maturities,  weredaly  protested  for  non-payment.  The  plain- 
tiff is  the  holder,  under  the  blank  endorsement,  of  the  payee.  He  pro- 
ceeded by  attachment  ef  property  belonging  to  the  defendants  in  tho 
hands  of  the  interveners,  and  of  Summers  &  Bran n ins  and  Green  Og- 
lesby  k  Co.,  and  these  parties  were  severally  made  garnishees  in  the  soil. 
J.  JL  Oglesby  k  Go.*  subsequent  to  their  answers  to  the  interrogatories, 
intervened  in  tho  suit,  averring  that  the  defendants  were  indebted  to 
them  in  the  sum  of  $10,819  66  for  advances  mode,  and  for  necessary 
supplies  furnished  them,  and  annexed  their  account  and  exhibit  of  their 
claim.  They  claim  a  Iton-upem  the  property  of  defendants  in  their  pos- 
iesstofi*  which  they  described  to  be  ninety-one  bales  of  cotton,  two 
pieces  a£. bagging  and*  thirty  doils<of>tope,  consigned  to  them  by  the 
defendants.  Also,  they  stated  that  they  held  eighty-three  bales  of  cotton 
or  its  proceeds  transferred  to-  them  by  Brannins,  Summers  k  Co.,  upon 
$he  erder  of.  the  defendants*  ; .   i    \    * 

Summers  k  Brannins  answered,  in  substance,  that  they  had  in  hand 
(7,207  73,  proceed*  of  eifhiy-thfoo  bales  of  cotton,  which  they  had 
bcou  directed  to  turn  over  to  .J.  H.  Oglesby  k  Oo.  for  account  of  H.  G. 
Andrews  k  Co.  ,  The  other,  garnishees  denied  having  anything  in  their 
possession  belonging  Ao  tip  defendants* 

The  defendants, 'Who  were  absentees,  sad  represented  in  tho  first  in- 
stance by  a  outalor  ad  hoc%  appeared  by  counsel,  and  answered,  pleading 
a  general  denial*  &ad  denying  Specially  that  the  plaintiff  is  a  bona  fak 
folder  of  the  drafts  sued  upon. 

The  usual  release  .bond  was  given  by  .the' defendants,  obligating  them- 
selves to  appear  and  satisfy  any.  judgment  which  might  bo  rendered 
against  them.  .  J.  H,  Oglesby  &Cov  became  the  sureties  of  defendants 
in  this  bond,  and  the  attachment  was/set  aside,  and  the  seizure  released. 
In  a  supplemental  petition;  died  shortly  after  these  proceedings  were 
taken,  the  plaintiff  prayed  jndgment  on  the  draft  which  became  due, 
and  was  protested  alter  the  original  petition  was  filed.  The  process  of 
attachment  was  again  resorted  to,  and  Oglesby  k  Oo.,  Williams,  Nixon 
k  Co.  and  Summers  k  Brannins,  were  cited  as  garnishees.  No  attempt 
was  made  to  bond  this  attachment*,  and  mo  motion  made  to  set  it  aside; 
but  defendants  answered  as  they  did  to  the  original  petition.  The  an- 
swer of  Summers  k  Brannins,  already  given,  is  responsive  to  the  interro- 
gatories propounded  to  them  in  the  second  garnishment  Subsequently 
Oglesby  k  Co.  .answer,  ;that  H.  &  Andrews  k  Co,  owed  them  a  balance 
of  91*271  56,  against  which  they  held  forty-two  pieces  of  bagging  and 
thirty-six  coils  of  rope;  mod  thai  they  held  Summers  k  Brannins*  accept- 
ance of  the  order  of  H.  G.  Andrews  k  Co. ,  to  turn  over  to  them  balances 
due  on  proceeds  of  eighty-three  bales  of  cotton,  which  they  had  demanded 
and  which  Summers  k  Brannins  refused  to  deliver.  They  also  further 
answered,  that  they  had  accepted  an  order  of  H.  G.  Andrews  &  Co.  to 
pay  over  all  balances  due  them  to  R.  G.  Garrahard,  and  to  hold  subject 
to  his  order  and  for  his  ace^ttot  any  and  all  property  shipped  to  them  by 
H.  G,  Andrews  k  Oo. 

It  appears  there  was  a  balanoe,  proceeds  teles  of  cotton  belonging  to 
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defendants,  in  the  hands  of  William  Ni£6n  k  0o.»  whidh,  by  intervention 
of  Michael  Nolan,  was  claimed  by  him*  •  Shis  intervention  and  claim  of 
Nolan  seems  to  have  been  abandoned. 

Judgment  was  rendered  in  the  court  below  on  the  original  petition, 
decreeing  the  defendants  to  pay  an  soHdo  to  tho  plain  tiff  sixteen  thousand 
six  hundred  dollars  and  sixty-six  coats,  tho  amount  of  the  first  two  notes 
sued  upon,  with  fire  per  cent*  interest?  per  annum,  from  their  respective 
maturities,  and  dismissing  the  interventions  of  Nolan  and  Oglesby  k  Co. 
The  judgment  further  decreed,  the  payment -in  like  manner  of  the  note 
for  eight  thousand  three  hundred  and  thirty-three  dollars  and  thirty-three 
cents,  with  like  interest,  and  coste  of  protest,  with,  privilege  and  prefer* 
enoe  on  the  funds  and  effects  seized  ^under  the  writ  ot  attachment,  issued 
on  the  supplemental  petition  in  the  hands  of  Summers  k  Brannina  and 
of  Williams,  Nixon  k  Co.,  garnishees. 

From  this  judgment,  J.  H.  Oglesby  k  Co.;  the  intervenors,  have  ap± 
pealed.  They  have  also  appealed  from  the  judgment  dismissing  their 
appeal. 

We  see  no  error  in  the  jndgmerit.  •  It  is  apparent,  -from  the  answers  of 
the  intervenors  in  the  second  garnishment,  that-  If.  G.  Andrews  &  Co. 
owed  them  only  $1,271  5rt,  for  which  they1  held  ample*  security  in  the  lot 
of  bagging  and  rope  in  their  hands  belonging  to  the  defendants.  The 
$7,202  73,  in  the  hands  of  Summers  k  BraanittS,  and  which  were  the  net 
proceeds  of  cotton  shipped  by  defendants  to  that  house,  the  intervenors 
can  set  np  no  right  to,  for  the  attachment  taken1  out  on  the  supplemental 
petition,  took  those  funds  out  of  the  control  of  the  intervenors  under 
the  accepted  order  of  H.  G.  Andrews  k  Co.  upon  Summers  k  Brannins. 
The  rule,  therefore,  taken  upon  the*  latter  by  the  intervenors  to  sho* 
cause  why  that  money  should  noti  be'  paid  over/  to  them,  was  properly 
dismissed.  It  appears  that  H.  G.  Andrews  k  Co. ,  against  whom  citation 
was  prayed  for  in  this  intervention,  were  in  fact  never  cited,  and  they 
never  answered. 

The  intervention,  as  to  them,  was  never  put  at  iisae. 

It  is  therefore  ordered,  adjudged  and '  decreed  that  the  judgment  ftp- 
pealed  from  by  defendants  and  intervenors  be  affirmed,  with  costs  in  both 
courts;  each  party  appellant  paying  his  own  costs* 

No.  1452.— C.  T.  BtttWBon  •*.  AmxAHbirtt  akd  Aabon  HahriU. 

A  party  who  engages  the  swims  of  a  broker,  knowing  blm  to  be  wech  at  Civ  time,  to  enable  htm  to. 
purchase  exchange  or  other  securities,  and  less  oocum  on  aoqpuet  ef  the  worthlesaness  of  tho 
securities  at  the  time  of  purchase,  cannot  hold  the  broker  responsible  for  the  loss  in  the  trans* 
action,  unless  an  express  stipnlation  was  made  fee  that  eileafi.    0*  0.  082. 

The  assumption  of  the  debt  of  another  must  be  striotly  proved. 

A  broker  is  not  answerable,  except  in  ease  of  fraud,  fof  the  fnaolvenoy  of  those  to  whom  he  procures 
•  sale or  sloan.   0.0.3)691 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
A.  &  M.  Voorhies,  and  E.  Bermudez,  for  plaintiff  and  appellant* 
Hyams,  Jonas  and  Bozier,  for  appellee.  ..... 

Ijtjdblino,  G.  J.    This  suit  is  instituted  by  the  plaintiff  to  recover  from 
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the  defendants,  in  solido,  the  sum  of  fcweniy«.one  tbciosand  two  hundred 
and  eighty-nine  dollars,  and  eight  oeuis,  1ritb  legal  interest  being  the 
aggregate  amount  of  three  bills  of  exchange,  draw*  by  the  cosamercial 
firm  of  Jno.  H.  Elliot  A  Co.,  of  New  Orleans*  on  W.R  Converse  &Co., 
o|  New  York,  which  the  plaintiff,  boqght  from  the  defemlaiit*  who 
were  acting  as  exchange  brokers,  and;  which  biMs  'were  aot  paid.  »• 

The  plaintiff  alleges  that  the  defendants  are  responsible1  to*  hint  fortbe 
amounts  of  these  bills,  because  '<*£  the  time  he1  jwuohaded  the  said  bills 
of  exchange,  he  received  assurances  front  said' Atixtoidef.  Harris  and  A<m# 
Harris,  who  were  acting  as  brokers,  on  that  otxttftto*»  that  all  these  bikf 
would' positively  be  honored;  thai  they*  <khew^  dtt  "the  parties'  to  Hhe 
loille;  t*hat  these  parties  were  perfectly  good;  that  the' bills  would  bepai* 
bto$rx>nd  jteuad  venture;  that  they,  (seidlwofceTrs^.were  not  in  the  habit 
of  selling  any  but  good  paper;  that  paper  sold  l^  them  Had  invariably 
been,  paid.  To  which  petitioner  replied,  that  tie  did  not  know  the 
patinas,  but  oouldact  upon  the  assurances  of  said  brokers. '  That**  answer 
loihi*)  said  brokers  reiterated  the  statements  abote:  mentioned,  *ad  induesd 
your  petitioner  to  part  with  his  money. "  "  (That  by  these  toilful  ntisre* 
ppfitentations  as  to  the  solvency  of  the  parties,  ttho  had  bound  themselves  by 
these  bills  of  exchange,  he  suffered  damages  in  tlie  amount  above.statecL* 

It  is  not  certain  whether  the  plaintiff  seeks  to  recover  judgment  against 
the  defendants,  on  the  ground  that  they  warranted  the  payment  of  the 
bills  of  exchange,  sold  by  them  as  brokers,  or  because  they  wilfully  mis- 
represented the  facts  as  to  the  solvency  of  the  parties  to  tjxe  bills  of 
exchange,  and  thus  occasioned  him  a  pecuniary  loss. 

We  think  the  two  position  are  inconsistent ;  but  as  no  objection  was 
raaiie  to  the  pleadings  in  the  lower  court,  we  will  notice  them  separately. 

The  drawers  and  endorsers  of  the  three  bills  of  exchange,  were  mer-. 
chants  residing  in  the  same  place  where  C  T.  Buddecke  did  business  as 
an  exchange  banker.  The  evidence  shows,  thai  in  less  than  fifty  days 
anterior  to  the  period  when  he  purchased  "the  bills,  for  the  amounts 
whereof  he  is  suing,  G.  T.  Buddecke  had  bought  at  different  times  of  the 
defendants  seven  other  bills  of  exchange,  made  by  the;samedrawera  and 
onthe  same  drawees,  amounting  to  fifty-seven  thousand,  four  hundred 
and  seventy-four  dollars,  and  forty-seven  cents,  which  had  been  dojy 
honored.  The  bills  of  exchange,  with  letters  of  advice  attached  thereto, 
showing  that  the  bills  were  drawn  against  ehipnients  of  cotton,  were 
delivered  to  the  plaintiff  at  the  time  he  bought  thgm. 

There  was  no  concealment,  and  there  could  iiave  been  no  mistake,  a* 
to  the  character,  in  which  the  defendants  were  holing  when  they  sold 
the  bills  to  plaintiff.  The  evidence,  and  the  judicial  admissions  of  the 
plaintiff,  in  this  case,  prove  that  0.  T.  buddecke  knew  the  defendants* 
were  aetitfg  as  exchange  brokers,  when  they  dealt  withlrihx.  They  <san- 
ndt  be  made  responsible  to  plaintiff,  therefore,  unless  Xhtey  expressly 
bound  themselves  personally.    O.  0.  Art  2982.     13  La,  20 ;  9  An.  520. 

$here  is  no  proof  in  the  record,  that  either  of  .the  .defendants,  ever. 
undertook  to  become  personally  responsible  to  the  plaintiff,  in  the  event 
that  the  bills  were  not  paid.    The  assumption  of  the  debt  of  another, 
must  be  strictly  proven.    0.  0.  Art  3008;   6ibrt,  14;   3  Bob.  STB ; 
lAn.82.  .■,'.'" 
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And*  from  a  careful  examination  of  the.  evidence  in  ibis  oase,  we  are* 
convinced  that  neither  of  the  defendants  was  guilty  of  wilful  misre* 
prononjUifciopB  or  fraud. 

"Brokers,  except  in  ease  of  Jrewd,  are  no  I  answeiable  for  the  in* 
solveney  of  those  to  whom  they  procure  sales  or  loans;  although  they> 
receive  a  reward  of  their  agency  or  apeak  in  favor  of  bin*,  who  buys  or 
borrows."    0.  C.  Art.  2988, 

The  plaintiff's  counsel  insists,  in  his  brief,  tbafctbe  defendants  am 
responsible,  as  they  ••  did  not,  at  the  date  of  the  transaction,  nor  since* 
communicate  to  the  plaintiff  the  names  of  their  principals. " 

We  cannot  agree  with  the  learned  ceonfeel  a&ta  the  facta  stated,,  but  a* 
this  point  was  not  made  in  the  pleadings,  a*d  was -not.  acted  upon  by  the 
District  Judge,  this  court  cannot  notice  it.  C.  B.  Ant  «896 ;  I N.  a  242j 
8N.  ^339;  463;  3Rob.  237.  ,.      .       <    . 

Having  adopted  the  oaaclusions  above  staged,' it  as  unnecessary  tot 
decide  the  bill  of  exceptions  taken  by  defendants,  to*  the  ruling  of  ther 
Judge,  a  quo,  permitting  C.  T.  Buddecke  to  testify  in  this  ease  ;  or  to 
decide,  whether  Aaron  Harris,  was  a  partner  of  Alexander  Jlarria. 

It  is,  therefore,  ordered,  adjudged  and  decreed,  that  the  judgment  of 
the  District  Court  be  attained,  and  that  the  appellant  pay  the  costs  of 
the  appeal 
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n  the  Interest  that  bM  accrued  on  a  promissory  note.  At  the  date  of  filing  the  suit  in  the  District 
Court,  when  added  to  the  principal  demand,  exceed*  five  hundred  deJtar*  tfct  Supreme  Court 
wUlha»e  jurisdiction  of  the  sppeal  r. 

The  burden  of  proof,  falls  upon  the  hplder  of  a  promissory  note,  to  show  a  state  of  faots  that  will 
defect  the  plea,  of  prescription.  ' 

Tho  maxim,  <wnlra  mm  vaknt*w%  apr*  mm  cvrrftproMrfeid,  caonet  W»  Inrpfctti  hj  the  holder  of  a 
promissory  note  to  defeat  the  plea  of  prescription,  where  suit  might  have  been  brought  before 
it  ^m  acquired   (Ante  page  131.) 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  -FelloUH*>  J. 
Cotton  <fc  Henrique*,  for  plaintiff  and  appellee,     ffortkina  &  FisT^ 
for  defendant  and  appellant. 

Brief  for  defendant  and  appellant—This  suit  is  brought  for  Ihe  recovery 
of  $422  78.  $316  22  is  in  the  form  of  a  promissory  note,  dated  January 
1st,  1861,  and  due  one  day  after  date,  and  8116  46,'  in  open  account  dated 
Jmnnary  1st,  1861.    Record,  pp.  6  and  6- 

The  suit  was  filed  September  5th,  1866.    Bacord,  page  l> 

The  defendant  pleads  the  prescription  of  three  and  five  years. 

Both  the  note  and  account  are  prescribed  on  their  face.  Civil  Code, 
Article  8505. 

Site  District  Judge,  without  any  apparent  reason,  invoked  and  applied 
the  maxim,  "  Contra  non  vcUeniem  agere  null*  aurrit  prcMcripiiQi*1  and 
rendered  judgment  against  the  defendant  for  the  whole  Amount. 

Defendant  maintains,  first,  that  the  maxim  above  quoted  has  no  ap- 
plication in  our  system  of  jurisprudence  to  that  class  of  cases  to  which 
the  present  suit  belongs,  if  indeed  it  has  any  rightful  application  at  all. 
The  Supreme  Court  of  Louisiana  have  always  looked  upon  the  applica- 
tion of  strange  principles,  not  enacted  in  to.  our  system  by  legislative 
sanction,  with  great  disfavor,  and,  where  the  law  is  positive  and  clear, 
the  maxims  of  other  systems  have  seldom  been  invoked,  and,  when  so  ' 
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applied,  only  in  particular  cases.  The  laws  of  Louisiana  derive  their 
sanction  and  force  entirely  from  legislative  authority.  This  maxim, 
whenever  applied,  takes  the  place  of  a 'positive  written  provision  of  the 
Civil  Code,  and  must  be  considered  judicial  legislation,  a  very  dangerous 
precedent  to  establish  in  any  system  of  laws,  and  more  especially  so  in 
our  own,  where  we  have  a  complete  system  of  written  s  tat  ate  law. 

In  the  case  of  Reynolds  v.  Jiofaon,  11  An.  p.  729,  cited  by  the  District 
Judge  in  this  case,  the  Supreme  Court  held  that  this  maxim  had  no 
application  whatever  in  cases  where  the  plea  was  made  acguirenili  cavsa; 
but  say  the  Court,  "it  has  been  applied  to  prescriptions:   liberandi 

CflfKSrt." 

It  would  seem  from  the  language  of  the  Court,  in  this  case,  the  only 
one  relied  on  by  the  District  Judge,  that  the  Court  had  serions  doubts 
about  the  propriety  of  invoking  this  maxim  in  any  case.  Certain  it  is 
tbai  it  should  never  be  applied  in  any  case,  where  the  law  has  furnished 
a  dear  and  positive  provision.  The  only  method  known  to  oar  law  by 
which  prescription  is  interrupted  is  by  citation.  It  has  been  repeatedly 
decided  that  an  illegal  or  defective  citation  does  not  interrupt  pre- 
scription. 10,  485.  In  the  present  case  the  law  itself  is  suspended  and 
a  Roman  maxim  takes  its  place. 

i  The  facts  of  the  case  are,  as  shown  by  the  testimony,  that  both  plain- 
tiff and  defendant  resided  in  the  Parish  of  Catahoula,  from  1861  to  1854, 
and  then  defendant  moved  to  New  Orleans,  where  he  has  since  resided. 
Wliere  plaintiff  was  after  18G4  to  1866,  the  time  of  bringing  the  suit,  is 
not  clearly  shown,  nor  is  it  material.  Defendant  resided  in  the  city  of 
New  Orleans  for  more  than  one  year  before  prescription  obtained,  where 
he  could  have  been  sued.  The  Courts  being  open  all  the  time,  plaintiff 
could  have  brought  suit  against  defendan*  at  any  time  for  two  years 
previous  to  the  time  the  note  was  prescribed — not  having  done  so  he  is 
in  no  position  to  invoke  a  suspension  of  the  law  to  cover  np  and  shield 
him  from  the  consequences  of  his  own  laches. 

Where  a  note  in  prescribed  on  its  face,  and  it  is  not  proved  that  plaintiff 
could  not  have  brought  his  action  at  an  earlier  date,  the  plea  of  pre- 
scription will  prevail.  19  A.  p.  170.  The  mere  existence  of  the  war  does 
not,  of  itself,  suspend  prescription. 

The  fact  of  defendant  being  in  the  Confederate  service,  and  thus 
avoiding  citation,  does  not  interrupt  prescription.     19  An.  p.  187. 

Howell,  J.  This  is  a  suit  on  a  promissory  note,  and  open  account, 
in  which  the  maxim,  "  Contrd non  valenteni  agere  nulla  currit prae&criptio" 
is  invoked  against  the  plea  of  prescription  of  three  and  five  years. 

It  was  suggested  at  bar,  tb&t  the  sum  invoked,  is  not  within  the 
jurisdiction  of  this  court,  but  we  find  that  the  interest  accrued  on  the 
note,  at  the  date  of  instituting  the  suit,  September  5th,  1866,  makes  the 
total  of  the  note  and  account  exceed  $500. 

The  proof  is  that  the  parties  resided,  at  the  date  of  the  note,  January 
1st,  1861,  in  the  Parish  of  Catahoula,  in  this  State,  and  that  in  January 
1861,  the  defendant  came  to  this  city,  where  he  has  ever  since  resided, 
and  was  the  post-master.  There  is  no  reason  assigned  why  suit  could 
not  have  been  brought  against  him,  in  the  courts  of  his  donrioil,  before 
prescription  on  the  note  was  acquired,  January  2d,  1866.  and  according 
to  the  doctrine  of  the  case  of  Rabei  v.  Pourciau,  20  A.  131,  the  maxim 
invoked  cannot  avail  the  plaintiff. 

It  is  therefore  ordered,  that  the  judgment  appealed  from  be  reversed, 
and  that  there  be  judgment  in  favor  of  defendant,  with  costs  in  both 
courts. 

Talulfekro,  J.,  recused. 
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No.  1510.— W.  Xj.  Cothino  «.  W.  J.  Hxoklb  &  Co.  and  H.  C.  Thomhkht. 

.  > 

The  act  of  the  Legislature  of  1888.  No  20.  transferring  All  oases  on  appeal  in  the  Supreme  Court  under 
the  Constitution  of  1861  to  the  Supreme  Court  under  the  Constitution  of  1883.  does  not,  ipmt  facto,  * 
vest  the  Supreme  Court  of  1688  with  jurisdiction  over  the  ease. 

Where  toe  amount  Involved  does  not  exceed  uve  haodred  dollar*,  th*  appeal  will  he  diatniesed;fer. 
want  of  jurisdiction.    Art.  74,  Con,  of  1808. 

» 

A  PPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Lenumont,  J; 
J\    J.  S.  Whitaker,  for  appellants,     R.  B.  Blossman,  for  appellee. 

Howell,  J.  A  motion  is  made  to  dismiss  the  appeal  in  this  case  for, 
want  of  jurisdiction  in  this  court,  the  amount  involved  being  less  than.  • 
five  hundred  dollars.  The  amount  demanded  is  less  than  $500,  but' 
counsel  contends  that  the  act  of  5th  August,  1868,  entitled  "  an  act  to'/ 
provide  for  the  removal  of  causes  now  pending  in  the  Supreme  Court*, 
under  the  Constitution  of  1864,  to  the  Supreme  Court  established  under  ri 
tho  new  Constitution,  transfers  this  case  to  the  present  court  with  lull 
power  and  jurisdiction  to  hear  and  determine  the  cause.  • 

The  Legislature  cannot  enlarge  the  jurisdiction  of  this  court,  as  estab-., 
lished  by  the  Constitution  creating  the  court.  It  simply  transferred  all  • 
the  causes  pending  in  the  late  Supreme  Court  to  this,  to  be  disposed  of' 
according  to  its  constitutional  jurisdiction,  to  try  those  over  which  the  ; 
Constitution  gave  it  jurisdiction,  and  to  dismiss  or  make  other  propel* 
order  as  to  those  over  which  it  has  no  jurisdiction. 

Where  a  case  comes  before  us,  we  have,  in  this  regard,  to  look  at  the  . 
amount  in  dispute,  to  ascertain  if  we  have  jurisdiction.     If  it  is  below 
the  constitutional  limit,  we  cannot  entertain  .jurisdiction,  and  must  neces- 
sarily dismiss  the  appeal. 

It  is  therefore  ordered,  that  tho  appeal  herein  be  dismissed,  with  costs. 


No.  1420.— Jacob  Babkeb  v.  Bank  of  Louisiana. 

A  party  called  In  warranty  cannot  intervene  in  the  suit  under  the  answer  of  defendant  malting  tho 
ceil ;  if  he  wiehee  to  intervene,  he  most  do  so  by  petition. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leaumont,  J. 
W.  &  Hunt,  for  appellant  II  D.  Stone,  A.  Micou  and  G.  Schmidt* 
for  appellee. 

Howhlii,  J.  This  is  a  sail  against  the  Bank  of  Louisiana  upon  its 
certificate  of  deposit  in  favor*  and  payable  to  the  order  of,  J.M.  Tupery, 
endorsed  specially  to  the  order  of  the  Jefferson  City  Railroad  Company, 
and  in  blank  by  Joseph  Kaiser,  with  a  oharaoter  in  German,  affixed  to  his 
signature,  shows*  to/  designate  him  as  president. 

The  bank  set  up  the  general  denial,  and  called  Topery,  the  depositor, 
in  warranty,  as  claiming  the  ownership  of  tho  certificate,  who  answered,' 
denying  plaintiff's  right  thareto,.and  alleging  that,  in  a  contract  with 
Kaiser,  as  president,  of  the  said  railroad  company,  he  had  pledged  the 
said  certificate,  but  that,  having  fulfilled  his  said  contract,  the  oompanj 
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Could  not  dispose  thereof,  and  if  it  has  done  so,  it  was  in  fraud  oftis 
rights^  as  plaintiff  wall  knew,  and  he  prayed  to  be  declared  the  owner  of 
said  certificate, 

Judgment  was  rendered  in  favor  of  plaintiff  against  the  defendant^ 
and  di*mitoin§  the  mil  in  Warranty,  from  which  Tupery  has  taken  a  devo- 
lutive «ppeaL 

It  is  manifest  that  no  obligation  in  warranty  is  set  forth  in  the  plead- 
ings, and  as  the  warrantor's  right  to  the  certificate  of  deposit  in  suit,  rests 
upon  an  alleged  performance  of  his  contract  with  a  party  to  whom  he 
assigned  it  in  pledge,  and  who  is  no  party  to  this  proceeding,  the  Judge 
a  quo  decided  correctly  in  not  granting  the  prayer  of  his  answer. 

In  strictness  of  pleading  the  judgment,  dismissing  the  call  in  warranty, 
is  in  favor  of  the  warrantor  and  appellant,  while  his  demand  cannot  pro- 
perly be  viewed  as  an  intervention  at  interpleading,  not  being  conforma- 
ble to  the  rules  regulating  such  action.  Intervention  is  by  petition, 
whioh  must  be  served  ou  the  party  against  which  it  is  directed,  and  issoe 
thereon  joined.     C.  P.  389,  394 

With  a  call  in  warranty  properly  made,  the  plaintiff  has  necessarily  no 
special  concern,  and  the  law  directs  that  a  judgment  rendered  in  sach 
case,  if  in  favor  of  the  plaintiff  against  the  defendant,  must  be  also  in 
favor  of  the  defendant  against  the  warrantor  for  the  indemnity  due,  and 
is  executory  on  the  part  ot  the  plaintiff  against  the  defendant,  and  on 
the  part  of  the  defendant  against  the  warrantor.     C.  P.  385,  386. 

Under  the  pleadings  and  evidence,  the  judgment  below  is  correct 

It  is  therefore  ordered  1  bat  the  judgment  appealed  from  be  affirmed, 
with  easts. 


fto.  1376.— Ferdinand  Gumbel  v.  Maubigb  Abbams  asd  Joseph  Sdiox. 

Where  the  evidence  shows  that  two  parties  are  engaged  In  a  commercial  basin***  m  pswtaMNt  mi 

debts  bate  been  contracted  by  the  firm,  tbej  are  bound  <*  $oHdo. 
4.  banker  aad  depositor  occupy  tofmrds  eaeh  other  the  relation  of  debtor  and  eredttor.  astd  <t» 

depositor  of  goJd  in  the  bank  is  only  entitled  to  recover  the  amount  in  dollars  aad  cents,  la  the 

Circulating  currency  of  the  country. 

APPEAL  from  (he  Third  District  Court  of  New  Orleans,  tfsfiowes,  J. 
T.  J.  (holey,  for  plaintiff  and  appellant.    J.  H.  Van  Dabon,  for  M. 
Abrams,  defendant.     G.  S.  Laoey,  for  J.  Simon,  defendant. 

Howe,  J.  The  plaintiff  sued  the  defendants  as  commercial  partners  in 
the  business  of  brokerage,  exchange  and  banking,  and  claimed  to  recover 
from  them  in  solido  the  sum  of  $4,298  33  in  gold,  alleged  to  be  due  w 
the  balance  of  plaintiff's  bank  account  on  the  1st  November,  1864,  sub- 
ject to  a  deduction  of  $1,394  12  in  currency. 

The  Court  a  qua  gave  judgment  in  favor  of  plaintiff  against  Abrams, 
bat  rejected  the  claim  as. -to  Simon,. and  the  plaintiff  has  appealed. 

The  bank  account  was  opened  with  Maurice  Abrams  as  banker,  and 
the  name  of  the  defendant,  Simon,  never  appeared  in  the  account  Bat 
the  plaintiff  contends  that  Simon  took  part  in  the  business,  held  himsbif 
out  as  partner  in  the  concern,  and  was  in  reality  »  partner,  and  liable  a* 
such. 


1 
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Gmnbel  t.  Abrams  and  8imon. 


-  We  tiawfeteeBflT'crfrefttl  examination  to  the  evidence  in  the  record,  and 
fcre^OHstmihed^tdtlie  conclusion  that  these  positions  of  the  plaintiff  a*s 
correct,  and  that  the  defendant,  Simon,  ought  to  be  held  liable  in  sotidt*; 
with  the  defeb<Jant,  Abrams, 

We  cannot,  howeyer,  assent  to  the  demand  of  the  plaintiff  for  a  jrtdgp* 
ment  in  gold.  The  relation  of  the  plaintiff  and  the  defendants,  on  ttirf  ' 
^t<&p*csnber,f  -18t£,  was  that  4f  creditor  and  debtors.  The  deposit;  (by 
the  former  was  not  the  "real  deposit,"  "where  the  depositary  receives  a 
4himgto  be  preserved  in  kind>  without  the  power  of  using  it,  and  on  tip 
condition  that  he  is  to  restore*  Hie  identical  object"  0.  C.  2934.  It  was 
an  irregular  deposit,  wbieh  transferred  to  the  defendants  the  ownership 
of  the  money,  and  left  them  indebted  to  the  plaintiff  in  the  number!  of 
dollars  and  cents  deposited.  ••   »r 

In  the  language  of  this  Court  in  Matthews  ▼.  McKenzie,  10  A.  844,  fthq 
depositaries  had*  rigfctrtd  Use  (the  moneys)  hi  the  course  of  their  buaiJ 
ucss;  the  relation -of 'debtor  add  creditor  arose  between  them  and  klre 
depositor;  le  domaine  de  la  chose,  the  power  of  using  the  money  passed  hi 
them;  and  the Hririifcattoa  of  returning,  not  the  same,  but  a  like  amount, 
was  assumed  by  thsm*"  •  »!** 

It  is  true  that  iff  was  gold  coin'  that  was  deposited  by  plaintiff,  but  where* 
the  simple  relation  of  creditor  and  debtor  only  is  created,  we  cannot  re* 
cngAfz*  any  distinction  between  a  debt  which  springs  from  an  irregular 
deposit  of  gold,  and  dne"WMeh  springs  from  an  irregular  deposit  ofanjjfr 
other  lawful  money:  Hot  can  we  see  why  such  a  debt  contracted,  for 
example  in  18©fy*botild  nOw' be  satisfied  by  a  judgment  in  lawful  money, 
and  one  contracted  in  1864,  should  not  be  satisfied  in  the  same  way/ 
This  may  seem  a  harsh  doctrine  in  this  case,  but  such  hardships  are  apt 
to  oome  when  any thing^etee"  than  gold  and  silver  is  made  a  legal  tender. 

The  judgment  against  the  defendant,  Abrams,  is  not  complained  of. 
and  will  not  be1  disturbed  in  this  appeal.  l    '  '• 

It  is  ordered  and  adjudged  that  the  judgment  in  favor  of  the  defen- 
dant, SimW,  be  avoided  and  reversed;  and  that  the  plaintiff  have  and 
necoverof'the'eaid  defendant,  Joseph  Simon,  the  sum  of  two  thousand 
nine  hundred  and  four  dollars  and  twenty-one  cents,  with  legal  interest 
from  judicial  demand,  and  costs  in  both  courts. 


''A 


No.  140&**+>Mbs.  M*  JoHfcsdirt^  Succession  of  B.  BoBBdre. 


Where  an  amount  of  money  has  been  loaned  for  a  fixed  time,  and  the  interest,  which  forms  the  eon* 
"-    gldfercftatofartbe  loan,  is  added  to  the  amount  and  placed  in  the  body  of  the  note,  the  holder-Id 
L. .  only  4ntHl#d  to»rep0«ar  this  fa**  of  the  note,  x»Hb  five  per  cent,  interest  after  matontyv 
Payment*  made  on  a  promissory  note  must  first  be  imputed  to  the  interest  due  at  the  time,  and, 

zrfe»n*arrhf  tetfa'e  extinction  of  the  principal. 
A   i**rtr  taking  collaterals  in  pledge  for  a>  loan  has  the  option  to  return  the  articles  pledged  aaV 
payment  of  the  loan  and  interest,  or  pay  their  valne  to  the  owner. 

A PPEAIi  from  the  Second  District  Court  of  New  Orleans,  Tkoma*,  J:f 
.  Ciarke  <fr  Bayne%  and  JT.  G.  Gernon,  for  plaintiff  and  appellee.    Runt 
A  Denegre,  for  defendant:  i 

"HoWBLtr,  J.    Plaititfff  alleges  that  oh  17th  March,  1865,  she  pledged r 
t*>  Bs  Bobbins,  then  iilife,  certain  jewelry  worth  85,000,  for  the  payment* 
72  a 
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Johnson  ▼,  Robbing. 


of  a note  of  same  date  tor  $2,20Q,  due  at  three  months;  that  after  matu- 
rity payments  to.  the  amount  of  8750  were  made  thereon;  that  she  is 
anxious  to  pay  the  balance  of  91,450,  still  due  on  said  note,  upon  its  pre- 
sentation and  the  delivery  of  said  jewelry;  and  she  prays  that  the 
executors  qf  the  deceased  be  ordered  to  deliver  to  her  the  jewelry  or  pay 
*its  .value,  subject  to  a  deduction  of  $1,450,  balance  due  on  the  note.  A 
genital  flsnial  was  filed,  and  judgment  rendered  in  favor  of  plaintiff  for 
$800,  reserving  her  right  to  sue  for  any  usurious  interest  she  may  have 
paid;  from  which  the  executors  have  appealed,  and  the  plaintiff  has 
asked  that  the  judgment  be  amended  by  allowing  her  $4,132. 

If  appears  that  she  borrowed  $2,000  and  gave  her  note  for  $2,200,  a 
three  months,  socured  by  the  pledge  of  said  jewelry,,  and  during  a  period 
of  fifteen  months  after  maturity  payments  were  made  amounting  to  $990 
on  the  note,  which  the  Judge  a  quo,  on  the  testimony  of  one  of  the 
executors  then  acting  as  the  agent  of  the  holder  of  the  note,  considered 
paid  as  interest,  which,  under  the  pleadings,  he  could  not  order  to  be 
returned.  The  pleadings  are  indefinite,  but  the  statement  of  this  agent 
that  he  imputed  the  payments  to  the  interest  does  not  prove  a  payment 
of,  or  an  agreement  to  pay,  usurious  interest  on  the  part  of  the  plaintiff; 
nor  establish  tfce  Imputation  to  be  legal  and  binding. 
%  Where  there  is  interest  d,ue,  the  debtor  cannot,  without  the  consent  of 
the  creditor,  impute  to  the  reduction  of  the  principal  any  payment  he  may 
make.;  and  w,hese  there  is  no.  imputation  made  br'men  tiie  parties,  the 
payment  must  be  imputed  to  the  debt  which  the  debtor  had  at  the  time 
most  interest  in  discharging.  0.  C.  2160,  2162.  Where  no  interest  is 
stipulated,  as  in  this  cose,  the  highest  rate  is  five  per  cent,  and  any 
surplus  of  the  payment  made  over  the  interest  due  at  the  time,  must,  in 
the  absence  of  special  agreement,  be  imputed  to  the  principal.  When 
the  payments  were,  majje,  in  this  matter,  the  amount  of  interest  accrued 
was  comparatively  insignificant.  But  as  plaintiff  claims  the  benefit  of 
$750,.  and  the  excess  of  the.  payments  prpven  over  this  sum,  will  more 
than  extinguish  any  legal  interes^  due  up  to  the  institution  of  this  suit, 
we  will  adopt  this  sum  as  the  credit  to  be  allowed.  We  will  not  presume 
n  usurious  contract.  . .    i.    / 

The  evidence  as  to  the  value  of  the  .jewelry  is  conflicting;  but  under 
the  circumstances,  this  Court  is  of  opinion  the  highest  price  which  the 
testimony  reasonably  sustains  should  b<3  adopted. 
r  If  the  value  be  deemed,  high,  the  defendants  will  have  the  option  of 
returning  the  jewelry,  instead  of  paying  such  value. 

There  is  proof. that  the  fdaintiff,  at  one  time,  obtained  some  $4,000  or 
$5,000  worth  of  goods  on  this  jewejry  from  a  prominent  merchant  of 
tliis  city,  w,ho  is  supposed  to  nnderstapd  his  own  interests,  and  who 
received  the  jewelry  .aft  thtmwprt&  $5,000  or  $6,000.  We  therefore 
think,  under  the  pleadings  and  evidence,  judgment  should  have  been 
rendered  in  favor  of .  plaintiff  for  the  delivery  of  the  jewelry  and  note, 
upon  her  tendering  the  sujn  of  $1,450,  acknowledged  by  her  to  be  due  on 
the  jiote,  and  on  default  of  such  4e^very,  the  value  of  the  jewelry,  say 
85,000,  less  the  sum  of  $.1,450<  be  pa\d  to  her  in  due  course  of  the 
administration  of  the  succession.  j 

It  fc  therefore  ordered  that  tlje  judgment  appealed  from  be  amended 
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and  affirmed  to  read  as  folk) We:  It  is  deereed  that  the  judgment  in 
favor  of  plaintiff  ordering  the  defendants*  to  deliver  all  the  jewelry  and 
the  note  described  in  the  petition,  to  plaintiff  upon  her  tendering  to  then* 
the  sum  of  81,450,  dne  on  said  note,  and  upon  their  failure  to  make 
Buch  delivery,  the  value  of  said  jewelry,  say  85,000,  less  $1,450;  dne  oft 
the  note,  be  paid  to  plaintiff,  in  due  course  of  the  administration  of  tbW* 
succession  of  Bianca  Bobbins;  costs  in  both  courts  to  be  paid  by  sa»t 
succession* 

No.  1400.— Bank  op  New  Orleans  v.  B.  Toledano  &  Tatlob— A.  J. 
Dumlho,  Third  Opponent 

A  donation  by  tbe  ancestor  in  due  form,  tn  consideration  of  the  tnarrtaf  e  of  bfe  daairbter,  fo  atitbe* 
an  alienation  nor  a  mortgaf  6  of  the  property  donated,  and  the  law  of  U$5,  prescribijsf  tbe  modo 
of  registry  of  convey aneee  of  immovable  property,  does  not  apply.  * 

A  donation  by  tbe  father  to  bis  daughter,  tn  consideration  of  marriage,  of  cqrtata  lots  of  ground  id 
the  city  of  New  Orleans,  will  operate  as  notice  to  third  parties  when  recorded  in  the  book  of 
Donations  in  the  mortgage  office  in  tbe  manner  pointed  oat  in  Art.  1541,  C.  C. 

Every  donation  inter  rixm,  though  made-  to  the  husband  and  wife,  or  to  either  of  them.  U 
subject  to  the  general  rules  prescribed  for  donations  under  that  title* 

APPEAL  from  the  Third  District  Court  of  New  Orleans,  Fellowes,  X 
Ebnore  &  King,   for  plaintiffs  and  appellants.     J.   L.  Tissot,   for 
defendants. 

Wyly,  J.  On  17th  December,  1858,  the  defendant^  Taylor,  inter- 
vened in  the  marriage  contract  between  his  daughter  and  third  opponent, 
and,  in  consideration  of  the  marriage,  made  a  donation,  asdowery,  unto 
his  daughter,  of  two  lots  6f  ground,  with  the  improvements  thereon,  situ- 
ated in  this  city. 

The  donation  was  made  and  accepted  in  proper  form,  and  the  act  was 
duly  registered  in  the  mortgage  office,  parish  of  Orleans,  in  a  book  of 
Donations  kept  in  that  office. 

In  18G6,  plaintiff  recovered  judgment'  against'  the  defendants,  based 
upon  an  indebtedness  which  accrued  subsequent  to  the  donation,  and 
levied  upon  the  property  donated. 

To  resist  the  sale  of  this  property,  J^.  J.  pufilho,  the  husband  of  the 
daughter  of  the  donor,  instituted  this  proceeding  of  third  opposition  and 
injunction.  w  '    * 

On  the  trial  in  the  court'  below  f there  Was'  judgment  in  favor  of  third 
opponent  perpetually"  enjoining  plaintiff  from  selling  the  property  in 
question,  and  decreeing  judgment  against  plaintiffs  for  $300,  special 
damages,  as  attorney's  fees,  and  costs.     Plaintiffs  have  appealed. 

The  question  presented  to  us  for  determination  is,  whether  the  third 
opponent's  title  to  the  property  seized,  was  inscribed  in  the  manner 
required  by  law  so  as  to  give  effect  to  the  donation  as  against  third 
persons? 

Plaintiffs  contend  that  this  donation  was  a  transfer  or  conveyance  of 
the  property,  and  should  have  been  registered  in  the  conveyance  office 
in  pursuance  of  act  1827,  page  13C;  but  the  third  opponent  insists  that 
the  donation  was  duly  inscribed  in  the  book  of  ^Donations  in  the  mort- 
gage office  pursuant  to  Art  1541  G.  C,  and  that  an  inscription  in  tho 
conveyance  office  was  unnecessary. 


6»<j         SUPREME  COURT  OP  LOUISIANA. 

Bank  o!  New  Orleans  r.  TofeUno  £  Tajlor. 

,  The  act  of  1855  created  the  office  of  conveyances,  and  requires  ewerj 
act  of  conveyance  to  be  inscribed  in  that  office.  If  this  act  of  donation 
amounts  to  a  conveyance  it  should  have  been  recorded  in  the  convey-. 
once  office,  and  need  not  have  been  registered  in  the  book  of  Donations 
in  the  mortgage  office.  This  Court  has  often  held  that  possession  under 
an  act  of  sale  is  not  sufficient  notice  to  creditors  and  subsequent 
purchasers  to  defeat  the  registry  laws.  14  A.  414,  and  the  authorities 
there  cited. 

Does  the  title  of  the  donee  depend  upon  the  law  prescribing  the  fonts 
of  alienations  and  the  mode  of  registry  thereof?  Or  does  it  depend 
upon  compliance  with  the  law  prescribing  the  forms  of  donations  safer 
vivos  and  the  mode  of  registry  thereof? 

Would  this  act  of  donation  of  the  lots,  properly  drawn  up  by  the  notary, 
have  been  valid  if  recorded  in  the  conveyance  office  and  not  in  the  book 
of  Donations  in  the  mortgage  office? 

We  think  not.  Art.  1541,  C.  C,  says:  "When  the  donation  com- 
prehends property  that  may  legally  be  mortgaged,  the  act  of  donation, 
as  well  as  the  act  of  acceptance,  whether  the  acceptance  be  made  by 
the  same  or  separate  act,  must  be  registered  within  the  time  prescribed 
for  the  registry  of  mortgages,  in  a  separate  book  kept  for  that  purpose  by 
the  register  of  mortgages,  which  book  shall  be  open  to  the  inspection  of 
all  parties  requiring  it." 

Art.  3351,  C.  C. ,  requires  the  recorder  of  mortgages  for  the  parish  of 
Orleans  to  keep  three  registers,  one  for  conventional  mortgages  and 
privileges,  another  for  judicial  mortgages,  and  a  third  "to  record  all 
donations  which  have  to  undergo  that  formality." 

What  was  the  object  of  registering  the  act  in  the  book  of  Donations  in 
the  mortgage  office?  It  was  evidently  to  give  notice,  to  give  it  effect  as 
against  third  parties.  It  was  a  notice  in  the  manner  pointed  out  by  law. 
We  think  the  constitution  of  dowery  in  this  case  was  peither  an  alienation, 
nor  a  mortgage;  that  the  act  did  not  irrevokably  invest  the  donee  wit} 
ownership;  that  the  validity  of  the  act  and  its  effect  against  third 
persons  is  based  upon  the  articles  of  the  Civil  Code  prescribing  the 
forms  of  donations  inter  vivos  and  the  mode  of  registry  thereof.  We 
think  the  act  of  1855,  prescribing  the  mode  of  registry  of  conveyances  of 
immovable  property,  does  not  apply  to  donations  inter  uiros;  that 
neither  the  act  of  1827,  nor  the  act  of  1855,  repeals  Art.  1541 C.  C.  which 
prescribes  the  form  of  registering  donations  inter  vivos. 

Plaintiff's  brief  cites  us  to  the  language  of  act  of  1855,  page  935,  which 
declares,  ••  that  no  notarial  act  concerning  immovable  property  shall 
have  any  effect  against  third  persons  until  the  same  shall  have  been 
recorded  in  the  office  of  parish  recorder  or  the  register  of  conveyances  of 
the  parish,  where  such  immovable  property  is  situated.""'  If  this  language 
is'  to  be  construed  to  mean  all  acts  effecting  immovable"  property, 
then  mortgages  as  well  as  donations  inter  vivos  must  be  registered  in  the 
office  of  the  conveyance;  and  we  are  to  infer  that  this  act  repeals  the 
articles  of  the  Civil  Code  prescribing  the  form  of  registering  sets  of 
mortgages  and  acts  of  donations  inter  vivos.  Such  we  do  not  believe  to 
be  a  proper  interpretation  of  that  act. 

Plaintiffs  contend  that  if  article  1541 C.  a  is  not  repealed  by  the 
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statutes  of  registration  that,  that  article  has  no  application  to  marriage 
contraote.  We  think  Arts.  1727  and  2317  of  Civil  Code  completely 
refute  this  position.  Art.  1727  O.  C.  declares  that  "Every  donation 
tator  vivos  though  made  by  marriage  contract  to  the  husband  and  wife,  or 
to  either  of  them,  is  subject  to  the  general  rales  prescribed  for  donations 
made  under  that  title."  The  dowery  of  Mrs.  Dnfiiho  was  settled  by  heir 
father  at  a  time  -when  he  was  able  to  do  so;  it  was  a  donation  which  had 
to  be  registered  according  to  Art.  1541  C.  C. 

We  think  the  Judge  a  quo  did  not  err  in  maintaining  the  injunction; 
btxt  the  "judgment  however  must  be  amended  as  regards  the  allowance 
of  counsel  fees." 

We  know  of  no  law  authorizing  plaintiffs  in  injunction  to  Tecover 
from  defendants  in  injunction  tho  amount  incurred  for  counsel  fees. 
See  the  ease  of  Dyke  v.  Dyer,  reported  in  14  A.  701,  and  the  authorities [ 
there  cited. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of  the 
District  Court  be  amended  by  striking  out  the  clause  allowing  $360; 
counsel  fees;  and  that  the  judgment  so  amended  b6  affirmed,  with  costs, 
the  appellee  to  pay  the  costs  of  appeal. 


No.  1280.— W.  C.  Budd   v.    Joseph  Stinson.— Mbs.   M.    J.    Stinson, 
Intervenor  and  Opponent 

Where  the  evidence  shows  that  the  defendant  is  an  absentee,  and  it  is  not  shown  that  there  is  any 

one  In  the  Bute  legally  authorized  to  represent  him.  the  attachment,  will  be  maintained. 
In  a  seizure,  under  a  writ  of  fieri  /arias,  of  real  estate,  actual  corporeal  possession  by  the  sheriff  is  not 


APPEAL  from  the  Third  District  Court  of  New  Orleans,  FeUowes,  J. 
W.  E.  Murphy,  for  plaintiff.    A.   T.   Steele,  tot  opponent  tod  ap- 
pellant. 

Howell,  J.  This  case  seems  to  be  before  us  on  the  motion  to  dismiss, 
aa  to  which  a  rehearing  was  granted,  and  on  the  merits. 

An  examination  of  the  record  satisfies  us  that  the  grounds  of  the  motion 
are  not  sufficient  to  dismiss  the  appeal.  It  appears  that,  after  objection 
was  made  to  the  first  bond,  the  appellant  was  permitted  to  file  a  second, 
to  which  no  objection  was  made,  and  it  being  for  the  amount,  as  the  ap- 
pellee says,  fixed  by  the  Judge,  will  maintain  at  least  a  devolutive  appeal. 
The  judgment  of  dismissal  is,  therefore,  set  aside. 

On  the  merits,  we  can  discover  no  legal  grounds  for  disturbing  the 
judgment  of  the  lower  court. 

Plaintiff  having  obtained  a  judgment,  recognizing  his  mortgage,  in  a 
proceeding  by  attachment,  against  the  defendant  as  a  non-resident,  and 
issued  execution  thereon,  the  appellant,  as  curatrix  of  the  estate  of  her 
absent  husband*  6ued  to  enjoin  the  execution  and  annul  the  judgment, 
for  certain  irregularities  set  forth  in  her  petition.  The  plaintiff  moved 
to  dissolve  the  injunction,  on  the  grounds  of  the  insufficiency  of  the 
allegations  and  of  the  surety  on  the  bond,  and  the  untruthfulness  of  the 
affidavit 


Bndd  ▼.  Stinson. 

The  record  of  the  attachment,  suit  and  the  testimony,  introduced  on 
the  trial  of  the  rale,  show  tUe  proceedings  to  be  regular. 

The  property  was  seized  under  the  writ  of  attachment  in  the- mode 
required  by  the  act  of  18-~>7,  (p.  185,)  and  its  occupancy,  at  the  time,  bj 
the  military  forces,  did  not  interfere  with  each  seizure.  Actual  possession 
by  the  sheriff  is.  unnecessary  in  such  a  case. 

The  allegations  of  the  appellant  and  her  appointment  as  curatrix,  after 
plaintiff's  judgment  was  rendered,  show  that  the  defendant  was  an 
absentee,  and  consequently,  he  had  no  residence  in  this  State;  and  it  is 
sot  shown  that  there  was  any  one  in  the  State  legally  authorized  to 
represent  him. 

lb  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
withooata. 
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1116  9621  **°*  ^l'~"~ Statb,  ex  rel.,  Gbobgb  L.  Cain  v.  Thb  Jtogb  of  thb  Sixth 

DISTRICT  OotJBT  FOB  THB  PAMSH  OF  ObUBAXS. 

The  presenoe.  In  a  final  judgment  on  a  writ  of  9110  warranto,  of  an  interlocutory  order  of  injunction  win 

not  defeat  the  defendant's  right  to  appeal  from  this  judgment,  became  the  injunction  hat  hot 

been  tried  on  its  merits. 
In  a  controversy  for  office,  where  it  appears  that  the  salary  of  the  office  per  annum,  is  more  than  the 

ram  required  to  give  the  Supreme  Ooart  jurisdiction,  a  suspensive  appeal  will  lie. 
The aalary  of  an  office  per  annum,  may  be  shown  by  affidavit  in  the  Supreme  Court*  altera  anotiou  is 

made  to  dismiss  the  appeal. 
The  affidavit  may  be  made  also  before  the  District  Court,  before  the  order  of  appeal  is  granted. 
The  averment  is  the  sffi  'avit  that  the  interest  of  the  defendant  in  the  suit  exceeds  one  thousand 

dollars,  is  sufficient  to  give  the  Supreme  Court  jurisdiction,  without  mentioning  the  length  of 

time  he  is  entitled  to  bold  the  office. 
The  first  clause  in  veotion  12.  of  the  acts  of  the  Legislature  of  1863.  No.  1M,  approved  October  19th, 

••  That  appeals  to  the  Bupreme  Court  may  be  taken  from  any  of  the  actions  provided  for  is  the 

foregoing  sections,  the  same  as  in  other  cases."  properly  oonstrued.  means  that  when  the  appeal 

is  taken  within  the  legal  delays  it  is  suspensive,  and  afterwards  only  devolutive. 
The  right  to  a  suspensive  appeal  is  the  rule,  and  it  stays  proceedings  in  the  cause,  except  ia  cases 

specialty  excepted.    O.  P.  MS,  61ft  and  880.    The  State,  ex  rel  Ingrwn,  v.  Judge  of  the  Six  \   Judicial 

DittriU    (Ante  page  829.) 
Where  a  party  is  entitled  to  a  suspensive  appeal  from  a  final  judgment,  and  yet  has  been  ■^■^■■r' 
_  to  pay  no  specific  amount,  the  District  Judge  must  fix  the  amount  of  the  appeal  bond. 

APPLICATION  for  a  Writ  of  Mandamus. 
/.   Hawkins  and  E.  Fitieul,  for  relator.      fP.    H   Cooky,  Judge, 

respondent. 

.Ho$TOt  J.  The  relator  prays  that  a  writ  of  mqndamus  may  issue, 
<Uffeo,te4.  to  the  Judge  of  thf  {Sixth,  District  Court  for  the  Parish  of 
Orleans,  commanding  him  to  grant)  a  suspensive,  appeal  in  the  case  of 
Rvbert  E.  Diamond  v.  Qeorge  i.  Cqin. 

.  The  merits  of  this  controversy  for  office,  are  not  involve^  in  thisap- 
plioat»QQ*  The  only  question  isr  whether  the  defendant,  relator  in  the 
Tjypeee4ing,aJt  bar,  is  en^Ue^jl.tp  a  suspqnsiye  appeal  froia  the  jndgment 
|«eia^4inUia,pe^tion,     ,.,. 

i.  The4^4gn^o*,teajis.a8  fplloiys^/'Jt  is  ordered,  that  the  writ  of  quo 
warranto,  iasued  in  this  case,  be  maintained,  an4  ik  is  ordered,  adjudged 
a»4  decreed,  that  Robert  JE+  Diamond  be  recognized,  as  the  legal  Chief  of 
fyUcejof  &w  Orleans,  and  that  a  ynrit  of  injunction,  issue,  as  prayed  for 
fc.thq  petitipn  in  this  case)  commanding  George  L,  Cain  not  to  interfere 
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with  the  said  Robert  £.  Diamond,  in  the  discharge  of  his  duties  as  Chief 
of  Police  of  the  city  of  New  Orleans,  upon  said  Diamond  giving  bond  and 
security  conditioned  as  tbo  law  requires,  in  the  sum  of  two  thousand 
dol'ars  ;  and  farther,  that  said  George  L.  Cain  pay  all  costs  of  this  pro- 
ceeding." • 

The  respondent,  in  his  answer  to  the  application  for  a  mcuidamus,  makes 
several  points,  which  we  will  examine  in  their  order. 

In  the  first  place,  it  is  urged,  that  the  injunction  mentioned  in  tho 
judgment,  "  was  not  ordered  at  the  time  of  the  filing  of  the  petition, 
though,  on  the  face  of  the  papers,  the  plaintiff  was  entitled  to  it  A  rule 
nisi  was  issued,  directing  the  defendant  to  show  cause  by  a  given  day  why 
the  injunction  should  not  issue.  After  answer  of  defendant  the  injunc- 
tion was  ordered  to  issue,  but  to  this  moment  it  exists  merely  as  an 
interlocutory  order,  and  has  never  been  tried  upon  its  merits,  nor  upon 
a  rale  to  set  it  aside."  *  *  *  "Orders  of  this  kind  cannot  be  ap- 
pealed from,"  and  therefore,  that  as  the  relator  asked  for  a  suspensive 
appeal  from  the  whole  judgment,  (and  the  judgment  contains  this  unap- 
pealable portion,)  it  was  properly  refused. 

We  find  it  difficult  to  reconcile  this  reasoning  with  the  nndenied  aver* 
ment  that  the  Judge  was  willing  to  grant  a  devolutive  appeal ;  for,  if  the 
reasoning  be  correct,  a  devolutive  appeal  should  have  been  equally  re- 
fused. It  is  not,  however,  in  our  opinion,  correct.  Admitting  tho 
premises,  the  conclusion  by  no  means  follows.  If  the  order  for  an  in. 
junction  contained  in  the  judgment  be  merely  an  interlocutory  order* 
whose  merits  have  never  been  discussed,  it  has  no  proper  place  in  the 
judgment;  it  might  as  well,  and  perhaps  with  more  propriety,  have  been 
written  as  a  separate  document,  and  its  presence,  in  what  purports  to  be 
a  final  judgment,  can  have  no  effect  upon  the  right  to  an  appeal  from 
such  judgment 

Again,  it  is  urged  that  there  was  no  evidence  before  the  Judge, 
sufficient  or  competent,  to  show  that  the  case  involved  an  appealablo 
amount.  We  think  this  view  erroneous.  The  affidavit  which  was 
presented  to  the  Judge  by  the  relator  avers  that  the  matter  in  disputo 
exceeds  one  thousand  dollars;  that  relators'^  interest  in  the  suit  exceeds 
one  thousand  dollars,  and  that  a  salary  exceeding  one  thousand  dollars 
per  annum  is  annexed  to  each  of  the  offices  mentioned  in  the  pleadings. 

We  think  it  well  settled  that  in  a  controversy  for  office,  when  it  appears 
that  the  office  is  worth  more  per  armurft  than  the  sum  required  to  give 
this  court  jurisdiction,  an  appeal  will  He,  (Buberfr.  Aubray,  6  La.  '098,  ■> 
and  that  this  showing  may  be  made  by  affidavit,  even  after  the  case  has* 
been  brought  up  to  this  court,  and  a  motion  made  to  dismiss.  Knight 
v.  Smtih,  3  M.  15$.  &bde  v.  TJSte,  11  A.  440.  And  we  cannot  agree  with 
the  respondent,  that  this  showing  can  l>e  riiade  only  in  this  court,  and 
not  in  the  court  below.  In  the  case  of  ibfe  Suite  v.  Hdcfatt,  5  An.'  page  92} 
the  affidavit  that  "the  matter  in  controversy  amoutits* '  to  one  thcusand 
dollars,9"  was  annexed  to  the  petition  of  appeal,  in  the  court  below,  and 
it  was  held  that  this  court  had  jurisdicti on. !■ 

Nor  do  we  think  it'  a  sufficient  answer  ai  to  amount,  tossy,  that  ft  iS 
not  shown  how  long  the  office  has  been'  or'  is  to  be  held,  and  that  it[ 
therefore,  does  jkft  appear  that  ait  appeattbl*  ambient  is  involved  ;  ft* 
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not  only  is  this  position  in  apparent  conflict  with  the  views  of  this  Court, 
as  ex  pressed  by  Mr.  Chief  Justice  Martin,  in  Hubert  v.  Aubray,  bat 
we  have  the  further  statement  in  the  affidavit,  as  in  the  case  of  the  State 
v.  Hackell,  that  the  amount  in  dispute  exceeds  $1,000,  and  that  relator's 
interest  in  the  suit  exceeds  $1,000.  We  consider  the  last  averment 
sufficient  to  sustain  the  appeal  without  reference  to  the  time  the  office 
has  been,  or  is  to  be,  held. 

It  is  urged  again,  that  the  suit  in  which  the  appeal  is  asked,  was  in. 
fitituted  under  the  provisions  of  "  An  act  providing  against  usurpations, 
intrusions  into,  or  the  unlawful  holding  or  exercising  a  public  office  or 
franchise  in  this  State,"  approved  September  8,  1868,  and  also,  under 
the  act  amending  the  above,  approved  October  15th.  1868  ;  that  the  sixth 
section  of  both  these  acts  require  the  immediate  execution  of  the  judg- 
ment of  the  court,  if  the  judgment  be  that  the  plaintiff  is  entitled  to  the 
office,  and  not  defendant  who  is  in  possession,  because  the  language  is 
that  the  plaintiff  shall  be  entitled  "  to  take  upon  himself  the  execution 
of  the  office  ";  that,  although  the  twelfth  section  allows  an  appeal  to  this 
court,  the  language  is  not  specific  as  to  the  character  of  the  appeal,  bat 
merely  provides  that  it  shall  be  <(  the  same  as  in  other  cases  ; "  that  in 
oonstruing  the  phrase,  "  'the  same  as  in  other  cases,'  the  lespondent  had 
before  him  the  policy  of  the  State,  as  shown  in  the  Revised  Statutes, 
pages  216  and  217,  sections  41,  45  and  46;  that  in  the  matters  of  the 
claims  to  public  offices,  the  litigation  should  end  with  the  judgment  of 
the  court  of  the  first  instance." 

The  act  of  1855,  thus  referred  to  as  a  guide  in  the  interpretation  of  the 
twelfth  section  of  the  acts  of  1868,  provides  that  in  cases  of  "contested 
election's,"  the  decision  of  the  District  Court  shall  be  final,  (section  41,) 
and  that  the  court  shall  have  no  power  to  grant  a  new  trial  as  in  other 
cases,  and  no  appeal  shall  be  allowed.  (Sec.  45.)  R.  S.  p.  217.  Acts  of 
1855,  p.  415,  416. 

The  twelfth  section  of  the  amended  act  of  1868,  reads  as  follows : 
fi  That  appeals  to  the  Supreme  Court  may  be  taken  from  any  of  the 
actions  provided  for  in  the  foregoing  sections,  the  same  as  in  other  cases. 
But  all  such  cases,  shall  take  preference,  when  they  come  before  the 
Supreme  Court,  over  all  other  cases  in  the  order  of  trial,  and  shall  be 
made  returnable  to  the  Supreme  Court,  either  in  New  Orleans,  or  at  one 
of  its  sessions  in  the  country,  on  motion  of  either  party." 
,  Now,  if  the  respondent  be  correct  in  his  view  that  the  phrase  "  other 
cases  "  in  this  twelfth  section,  may  mean  contested  election  cases,  arising 
under  the  act  of  1855,  we  must  come  to  this  conclusion,  that  the 
Legislature  has  authorized  an  appeal  in  this  case,  and  given  ft  s 
preference  on  our  docket,  "  the  same  as  in  other  cases,"  in  which  no  ap- 
peal is  possible,  and  no  preference  desirable. 

We  do  not  feel  constrained  to  adopt  an  interpretation,  which  wonU 
lead  to  such  a  conclusion.  On  the  contrary,  we  think  the  phrase  (<the 
same  as  in  other  cases,"  simply  means  that  where  the  appeal  is  taken  is 
due  time,  and  with  the  furnishing  of  due  security,  it  shall  be  snspensiTe, 
and,  otherwise,  (if  taken  in  time  for  a  devolutive  appeal  only)  devolutive. 

Nor  can  we  assent  to  the  proposition  contained  in  the  answer,  that  the 
right  to  a  suspensive  appeal  is  an  exceptional  one.    As  was  said  by  this 
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€onrt  in  the  case  of  the  Slate  v.  Judge  of  the  Sixth  Judicial  District  Cow% 
20  Ann.  p.  529.  "A  careful  examination  of  articles  561,  505,  57£ 
and  580,  of  the  Code  of  Practice,  shows  that  the  right  to  a  suspensive 
appeal  is  the  rule,  and  that  it  stays  proceedings,  save  in  cases  specially 
excepted." 

And  in  answer  to  the  further  reason  of  the  respondent,  that  tho 
suspensive  appeal  was  refused,  because  '•  nothing  in  the  record  exhibited 
what  the  bpnd  should  be,"  we  refer  to  the  same  case  in  which  this  Court 
said,  that  in  its  opinion  "a  bond  for  a  suspensive  appeal  could  bo 
readily  framed  payable  to  the  appellee  in  such  amount  as  the  court  below 
should  determine.  "  The  bond  should  be  fixed  in  analogy  with  tho 
provisions  of  article  577  of  the  Code  of  Practice.  Where  a  party  is 
entitled  to  a  suspensive  appeal  by  reason  of  the  amount  in  dispute,  and 
yet,  as  in  this  case,  has  not  been  condemned  to  pay  any  specific  sum, 
there  is  no  precise  standard  fixed  by  law  for  the  amount  of  the  boud.  It 
should  be  fixed  by  tho  Judge,  (BUinchin  v.  Fashion,  10  A.  346,)  and  wp 
can  see  no  difficulty  in  fixing  it  with  a  reasonablo  regard  for  the  rights  of 
the  appellee,  where  the  contest  is  over  offices  whose  salaries  are  easily 
ascertained. 

For  the  reasons  given,  it  is  ordered  and  adjudged,  that  the  rule  to 
show  cause  be  made  absolute,  and  that  a  peremptory  mandamus  issuo 
herein,  as  prayed  for,  and  according  to  law,  directing  the  Judge  of  tho 
Sixth  District  Court  for  the  parish  of  Orleans,  to  grant  a  suspensive  ap- 
peal to  this  court,  from  the  judgment  rendered  in  the  case  of  Robert  E. 
iJiumond.  v.  George  L.  Cain,  No.  147,  of  the  docket  of  said  court,  upon 
the  defendant  furnishing  his  bond  with  security  in  such  sum  as  may  be 
fixed  by  the  Judge  ;  and  that  the  respondent  pay  the  costs  of  this  pro- 
ceeding. 
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No.  1327.— Louisa  Miller,    Widow   Guichonnet,  v.  Aman  Rougibtjx,   I  46    «« 

Curator,  and  his  Wife. 

A  pirty  may  demand  a  recognition  as  heir;  an  account  of  tbe  administration ;  and  the  property  in  tho 
hawtt  of*  the  curator*  in  the  Mine  suit. 

Tue  homologation  of  an  account  and  tableau  of  distribution,  filed  by  the  curator,  of  the  proceeds  fit 
the  sale  of  an  estate,  will  not  estop  the  heir,  who  was  a  non-resident  at  the  time,  fioni  proceeding 
•gainst  toe  oarator  for  the  remainder  of  the  proceeds  of  the  sale  of  the  succession  property  iu 
his  hands.  j 

Tbe  curator  will  be  responsible  to  the  heir  for  the  payment  of  a  fraudulent  and  fictitious  claim  with 
-•    roe  fund*  of  'the  succession,  notwithstanding  the  same  has  been  homologated  by  the  Judge. 

▲  PPgAL  from  the  Second  District  Court  of  New  Orleans,  ThoniaBt  J. 
fl\  AC  Mkiche  and  Svide  &  Cliarvet,  for  appellants.   G.  Schmidt,  for  appelle?. 
,,..„.■'...  On  Rrheakino.* 

IiUDEUNG,  C.  J.  In  May,  1868,  this  Court  delivered  an  opinion  in  thtfc 
'o««,'  reverting  the  judgment  of  the  Court  a  qua,  and  dismissing' the 
suit,  on  the  ground  that  the  Second  District  Court  of  New  Orleans  was 
^without  jurisdiction  raHone  materia*. 

On  the  22d*  June,  1868,  ft  new  hearing  was  granted  on  the  question  tot 
.  jnriftdiotion. 

'  *THe  opinion  rendored  in  tnis  case  In  May,  189),  being  overruled  by  this  opinion,  is  not  published. 
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The  plaintifif  alleges  that  she  was  married  to  Claude  Guichonnet  on  6th 
July,  1863;  that  there  was  a  marriage  contract  between  them,  which  con- 
tained the  following  clause:  "En  consideration  dn futnr  mariage  etpour 
se  donner  une  preave  de  l'attachement  que  les  future  epoux  se  portent, 
ils  se  font,  par  les  presentes,  donation  mutuelle  et  irrevocable  an  survirant 
d'eux,  de  tons  les  biens  dont  se  com  pose  ra  la  succession  du  premourant" 
That  C.  Guichonnet  died  on  2d  July,  1865;  that  the  succession  vasoj>eH*lin 
the  Second  District  Court  of  New  Orleans,  and  that  said  A.  Rougieux,  obtain- 
ed the  curatorship  of  said  succession  hy  falsely  Mid.  fraudulently  pretending 
to  be  a  creditor;  that  said  Rougieux,  having  thus  obtained  possession  of 
the  property  of  the  succession  of  Claude  Guichonnet,  caused  it  to  be 
sold,  and  after  paying  the  debts  of  the  succession,  he  appropriated  the 
balance  of  the  assets  of  said  succession,  amounting  to  three  thousand 
three  hundred  and  twenty-six  dollars  and  fifty  cents  ($3,326  50)  to  the 
payment  of  a  certain  mortgage  note  for  twelve  thousand  dollars,  &ml  to 
have  been  executed  by  the  said  Guichonnet  before  Adolphe  Boudousquie 
on  the  31st  May,  1864,  in  favor  of  Malvina  Ami  n  the  Marie  Caste tz,  tcife 
of  Aman  Rougieux,  of  the  city  of  New  Orleans.  She  further  alleges  that 
her  said  husband  did  not  execute  the  aforesaid  obligation  and  mortgage; 
that  Claude  Guichonnet  never  borrowed  any  money  whatever  from  said 
Malvina  Amen  the  Rougieux,  and  that  she  never  had  any  money  to  lend; 
that  the  note  and  mortgage,  if  proved  to  have  been  signed  by  said 
Guichonnet,  was  false,  fraudulent  and  simulated,  and  made  for  the  purpose 
of  defrauding  your  petitioner  of  her  lawful  rights.  She  prays  that  her 
marriage  contract  may  be  filed  and  declared  valid;  that  she  be  recognized 
as  sole  heir  of  the  esUde  of  Claude  Guichonnet;  that  said  Aman  Reugienx, 
curator  as  aforesaid,  be  oited  to  answer  the  petition;  that  the  pretended 
mortgage  be  declared  fraudulent  and  simulated,  and  that  said  curator  pay 
over  to  your  petitioner,  not  only  the  property  mentioned  in  tiie  inventory,  but 
aUsuclh  other  property  belonging  to  the  succession  of  her  late  husband  as  he 
may  have  failed  to  inventory ',  and  which  he  or  his  wife  may  have  appropri- 
ated to  their  own  use,  eto. 

The  pleadings  are  somewhat  confused,  but  from  the  foregoing  allega- 
tions and  prayer,  we  think,  the  suit  may  fairly  be  regarded  as  an  action 
to  be  recognized  as  heir,  and  to  be  put  in  possession  of  the  estate. 

The  plaintiff  prays  distinctly  that  she  may  be  recognized  as  heir,  and 
that  the  curator  may  be  ordered  to  deliver  to  her  all  the  property  of  the 
succession- 
She  also  attacks  the  correctness  of  the  claim  of  Rougieux  for  twelve 
thousand  dollars,  which  was  placed  on  the  tableau  of  distribution  filed  by 
said  Rougieux,  curator. 

The  final  account  of  the  curator  has  not  been  rendered;  there  is  noth- 
ing in  the  record  before  us  to  show  that  any  of  the  debts  of  the  succes- 
sion have  been  paid,  except  the  judicial  admissions  of  plaintiff  in  her 
petition,  and  these  admissions  are  coupled  with  the  charge  that  tho  three 
thousand  three  hundred  and  twenty-six  dollars  and  fifty  cents  applied  to 
the  partial  extinguishment  of  the  simulated  mortgage  claim  of  Rougieux 
were  appropriated  by  the  curator  to  himself  wrongfully  and  fraudulently. 
"  Until  an  heir  be  recognized  and  admitted  as  such,  he  has  no  action 
to  compel  tho  curator  to  account  or  to  deliver  to  him  the  property  of  the 
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succession."    Stein  v.  Bowman,  Curator,  9  La.  284.    11  La.  182. 

However,  an  heir  may  sue  to  be  recognized  aa  heir  for  an  account,  and 
for  the  property  in  the  hands  of  the  curator  in  the  same  suit  The  de- 
mands are  not  inconsistent,  and  they  may  be  cumulated.  C.  P.,  Articles 
148,  151. 

This  action  was  properly  brought,  therefore,  in  the  probate  court,  in 
which  the  succession  of  Claude  Guichonnet  was  opened,  and  was  incourso 
of  administration.     C.  C,  Art.  1181.   4R.  9.    4  A.  223.    C.  P.,  Art.  1000. 

It  is  proved  that  Claude  Guichonnet,  aged  upwards  of  sixty  years,  had 
retired  from  business,  and  lived  upon  the  rents  of  his  property;  that  he 
was  frugal,  and  had  but  little  use  for  money;  that  in  May,  1865,  less  than 
two  months  be/ore  his  d^th,  and  about  one  year  after  the  date  of  the  act  of 
mortgage  to  Rougieux,  C  in de  Guichonnet  said  "  he  had  lent  his  money  to 
the  lady  with  whom  he  boarded;  her  name  was  Rougienx." 

In  the  same  conversation,  he  expressed  regret  at  having  driven  away 
Lis  wife,  and  he  said  "  he  would  try  to  collect  the  money  he  had  loaned 
out  that  he  might  be  able  to  bring  her  back  again." 

He  was  illiterate,  and  we  may  fairly  infer  from  the  evidence,  that  he 
was  weakmined. 

On  the  other  hand,  it  is  proved  that  Malvina  Amen  the  Rougienx  is  "  a 
kind  of  fortune-teller,"  who,  though  married,  lived  apart  from  her  hus- 
band in  the  same  house  with  the  deceased,  and  that  "  she  had  no  means.9* 
The  evidence  also  establishes  the  fact  that  Aman  Roogieux,  her  husband, 
had  but  little  moans. 

It  is  remarkable  that  the  alleged  loan  of  $12,000  was  made  by  the  wife, 
without  the  concurrence  or  authorization  of  the  husband — the  head  and 
master  of  the  community—- and  that  the  property  mortgaged  was  worth 
less  than  half  tho  sum  to  be  secured.  It  is  also  remarkable  that,  notwith- 
standing it  is  proved  that  the  deceased  was  very  economical,  in  about 
thirteen  months  he  had  dissipated  this  large  sum  of  money;  and  at  his 
death,  he  owed  five  dollars  for  rent  for  one  month  for  the  room  he  had 
occupied;  and  all  the  personal  effects  he  had  consisted  of  "an  indifferent 
armoire,  an  old  bed,  and  his  clothes,  which  were  of  but  little  value,  and 
were  given  to  beggars. " 

The  District  Judge,  who  heard  the  witnesses  in  this  case,  declared  tho 
claim  of  Rougieux  fictitious  and  unjust;  and  after  a  careful  examination 
of  the  evidence  in  the  record,  we  are  forced  to  the  same  conclusion. 

The  property  of  the  succession  was  appraised  and  sold  at  four  thousand 
three  hundred  dollars. 

A  tableau  of  distribution  was  filed  by  the  curator,  on  the  13th  Septem- 
ber, 1865,  exhibiting  debts  amounting  in  the  aggregate  to  ($973  50)  nine 
hundred  and  seventy-three  dollars  and  fifty  cents,  besides  the  fictitious 
claim  of  Rougieux. 

The  tableau  of  distribution  was  advertised  and  homologated. 

The  attorney  of  absent  heirs  was  not  cited  before  the  homologation  of 
the  tableau,  nor  did  he  make  any  appearance  in  the  proceedings  had 
thereon. 

The  plaintiff  was  absent  from  the  State,  and  she  had  no  knowledge  of 
the  proceedings. 

The  homologation  of  the  tableau,  under  the  circumstances,  does  not 
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estop  the  heir  from  proceeding  against  the  curator  for  an  account,  or  for 
the  remainder  of  the  proceeds  of  the  sale  of  the  succession  property  in 
his  hands,  if  he  had  filed  an  account.  Miller  et  al.  v.  King,  10  A.  674. 
Ford  et  al.  v.  Newcomer  et  al. ,  14  A.  706.     Acts  of  1852,  p.  203. 

Rougieux  was  not  a  creditor.  This,  however,  did  not  vitiate  his  ap- 
pointment as  curator,  or  the  acts  done  in  conformity  to  law,  in  dueoourae 
of  his  administration. 

TVe  agree  with  the  Judge  a  quo,  that  the  plaintiff  has  fully  established 
her  right,  under  the  marriage  contract,  to  all  the  property  of  the  deceased, 
after  paying  the  debts  against  the  succession.  C.  C,  2316,  2308,  2309  and 
2311.     Criswell  v.  Seay  et  al.,  19  La.  529. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  ren- 
dered by  this  Court  in  this  case,  on  the  18th  May,  1868,  be  set  aside.  It 
is  further  ordered,  adjudged  and  decreed  that  the  judgment  of  the  Dis- 
trict Court,  so  far  as  it  declares  the  plaintiff  to  be  the  surviving  spouse 
of  Claude  Guichonnet,  deceased,  and  as  such  entitled  to  his  entire  estate 
tinder  the  marriage  contract,  and  that  the  claim  of  Atnan  Rougienx  for 
twelve  thousand  dollars  is  fictitious,  null  and  void,  be  affirmed;  and  that 
said  judgment  be  reversed  and  annulled  in  all  other  parts. 

It  is  further  ordered,  adjudged  and  decreed  that  there  be  judgment  in 
favor  of  Louisa  Miller,  widow  Guichonnet,  and  against  Aman  Rougienx, 
curator  of  the  succession  of  Claude  Guichonnet,  for  the  sum  of  three 
thousand  three  hundred  and  twenty-six  dollars  and  fifty  cents,  being  the 
remainder  of  the  proceeds  of  the  sale  of  the  property  inventoried,  after 
the  payment  of  the  debts  of  the  succession,  with  five  per  centum  per  an- 
num interest  thereon  from  14th  of  April,  1806,  till  paid.  It  is  fnrthcr 
ordered  that  the  right  of  the  plaintiff  be  reserved  to  proceed  against 
Amant  Rougieux  and  Malvina  Amenthe  Rougienx  for  property  belonging 
to  the  succession  of  Claude  Guichonnet,  and  not  inventoried,  which  ma/ 
have  been  appropriated  by  them  or  either  of  them. 

It  is  further  ordered  that  Aman  Rougieux,  curator,  pay  the  costs  of 
the  lower  court,  and  that  the  plaintiff  and  appellee  pay  the  costs  of  toe 
appeal. 


No.  1940. — The  State  op  Louisiana,  ex  reL,  Chavplin  ot  ala,  t>.  Jltdqs 
op  the  Second  District  Court  op  New  Ohleass. 

A  suspensive  appeal  taken  by  the  executor  or  administrator  of  an  estate,  from  a  judgment  |0  Uw  of 
a  creditor,  will  not  prevent  the  creditor  from  proceeding  against  the  executor  or  administrator 
by  motion,  for  an  account  showing  the  condition  of  the  estate,  and  the  amount  of  lands  on  nasi, 
-while  a  suspensive  appeal  is  pending  in  the  Supreme  Court. 

Amam/amtM  will  !*>e  to  compel  the  District  Judge  to  take  jurisdiction  of,  and  try  the  motion  by  tfet 
creditor,  calling  on  the  executor  for  an  account,  pending  the  suspensive  appeal. 

The  District  Judge  is  only  divested  of  jurisdiction,  pending  a  suspensive  appeaj,  in  all  natters 
pertaining  to  or  involved  in  the  judgment  appealed  from. 

APPLICATION  for  a  Writ  of  Mandamus. 
CM.   Conrad  <£  Sons,  for  petitioners. 
Wylt,  J.     The  relators  had  judgment  against  the  succession  of  Alex- 
.  ander  Gordon,  deceased,  in  the  Second  District  Court,  and  a  suspense 
appeal  was  taken  from  that  judgment 
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Whilst  this  appeal  was  pending,  the  relators  made  a  motion  in  tho 
Second  District  Court  suggesting  that  they  are  creditors  of  said  succec: 
sion,  and  as  such  interested  in  its  due  and  faithful  administration  accord- 
ing to  law  ;  and  further,  suggesting  that  the  legal  representatives  of  said 
succession,  have  failed  to  deposit  the  moneys  collected  by  them  for 
account  of  said  succession  in  a  chartered  bank  of  this  State,  or  a  branch 
thereof  ;  that  they  have  not  kept  an  official  bank-book  ;  and  have  with- 
drawn the  deposits  of  fuuds  belonging  to  said  succession,  if  any  deposits 
were  ever  made,  before  a  tableau  of  distribution  had  been  homologated, 
and  without  au  order  of  Court.  And  further  suggesting  their  desire  to 
know  whether  said  legal  representatives  have  any  funds  in  their  hands 
belonging  to  said  succession,  and  if  so,  what  amouut.  On  these  sugges- 
tions a  rule  was  granted,  requiring  the  axecntors  of  said  succession  to 
show  cause  within  ten  days  after  service,  why  they  should  not  file  a  true 
statement  of  their  accounts  as  executors,  and  their  bank-book,  showing 
the  amount  of  funds  collected  by  them  for  said  estate  ;  and  they  wero 
further  required  to  show  cause  why  they  should  not  be  dismissed  from 
office  on  account  of  their  failure  to  fulfil  their  duties  as  required  by  law, 
and  why  they  should  not  be  condemned  to  pay  for  the  use  of  said  estate, 
twenty  per  cent  per  annum,  interest  on  any  amount  of  funds  not 
deposited  or  withdrawn  without  authority. 

The  executors  of  Alexander  Gordon,  deceased,  filed  an  exception  to  this 
rule  taken  against  them,  on  the  ground  that  a  suspensive  appeal  bad 
been  taken  from  the  judgmeut  in  favor  of  relators,  which  was  still  pend- 
ing in  the  Supreme  Court ;  and  that  that  Court  could  not  grant  the  rule, 
or  take  any  proceedings  against  said  succession  until  the  final  decision 
of  said  appeal,  and  therefore,  that  that  Court  had  no  jurisdiction  of  said 
rule. 

The  District  Judge  maintained  this  exception,  and  dismissed  the  rule 
with  costs. 

The  relators  apply  to  this  Court  for  a  writ  of  mandamus,  to  compel  tho 
District  Judge  to  entertain  their  rule,  and  require  the  executors  of  Alex- 
ander Gordon,  deceased,  to  discharge  their  duty  as  prescribed  by  act 
of  1855. 

The  act  of  1855,  requires  that  "all  executors,  administrators,  cura- 
tors and  syndics,  shall  deposit  all  moneys  collected  by  them  as  soon  as 
the  same  shall  come  into  their  hands,  in  one  of  the  chartered  banks  of 
this  State,  or  in  one  of  their  branches,  allowing  interest  on  deposit,  if 
there  be  one  in  the  parish.  They  shall  keep  a  bank-book  in  their  official 
name,  and  shall  on  no  account  withdraw  the  deposits,  or  any  part 
thereof,  until  a  tableau  of  distribution  shall  be  homologated,  or  unless 
ordered  by  a  competent  court,  and  then  only,  to  pay  such  debts  as  may 
be  ordered  for  payment.  On  failure  to  comply  with  the  provisions  of  this 
section,  they  shall  be  condemned  jointly,  and  severally  with  their  sureties 
to  pay  to  the  use  of  the  estate,  twenty  per  cent,  interest  per  annum,  on 
the  amount  not  deposited,  or  withdrawn  without  authority,  besides  all 
special  damages  suffered,  and  shall  be  dismissed  from  office. " 

Section  three  of  that  act  provides  that  "  any  creditor,  or  other  person 
interested,  may  at  the  regular  sittings  of  the  courts  of  New  Orleans,  and 
in  the  country,  as  well  during  the  vacation  as  the  sitting  of  the  court 
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having  jurisdiction,  file  in  the  clerk's  office  a  motion  to  know  whether 
any  executor,  administrator,  curator  or  syndic  has  any  funds  ;  and  he 
shall  be  bound  within  ten  days  to  file  a  true  statement  of  his  accounts, 
and  his  bank-book,  if  he  has  one,  showing  the  amount  of  funds  collected 
by  him,  and  on  failure  to  do  so,  shall  be  dismissed  from  office,  and  pay 
ten  per  cent,  per  annum  interest  on  auy  sums  for  which  he  may  be 
responsible.  "    (See  Revised  Statutes,  page  2,  Sections  2  and  3.) 

The  question  presented  is,  can  a  creditor  whose  judgment  has  been 
suspended  by  an  appeal,  file  the  motion  to  know  whether  the  executors 
have  any  funds,  and  ask  that  they  be  ruled  to  file  a  true  statement  of 
their  accounts,  their  bank-book,  etc.  ?  Can  the  executors  by  taking  a 
suspensive  appeal  from  relators'  judgment,  deprive  them  of  the  right  to 
know  the  condition  of  the  succession,  and  whether  its  legal  representa- 
tives are  acting  faithfully  ?    We  think  not. 

The  relators  certainly  have  sufficient  interest  in  the  estate  to  make  the 
motion.  The  law  permits  it  to  be  made  by  "any  creditor,  or  other 
person  interested." 

But  the  Judge  a  quo,  urges  that  having  granted  a  suspensive  appeal 
}iis  "Court  cannot  take  any  proceedings  against  said  succession,  until 
the  said  appeal  is  decided  by  the  Supreme  Court,  and  therefore,  his 
Court  has  no  jurisdiction  of  said  rule." 

We  do  not  think,  that  the  right  to  file  the  motion  has  any  immediate 
connection  with  the  judgment  appealed  from  ;  it  is  not  a  right  growing 
out  of  that  judgment,  but  a  right  that  the  law  gives  to  every  "  creditor, 
or  other  person  interested,"  it  matters  not  how  the  indebtedness  is 
evidenced,  whether  by  account,  note  or  judgment. 

We  fully  concur  with  the  District  Judge  in  his  statement  that  "  where 
an  appeal  is  taken  from  a  judgment  rendered  by  an  inferior  court  to  the 
Supreme  Court,  the  inferior  court  is  divested  of  all  jurisdiction  over  said 
case,  except  to  test  the  solvency  of  the  security  given  on  the  bond." 

But  we  do  not  regard  the  filing  of  the  motion,  to  ascertain  the  condi- 
tion of  the  succession,  as  in  any  manner  disturbing  the  jurisdiction  of 
this  Court  over  the  judgment  appealed  from. 

It  has  been  urged  in  the  argument,  that  relators'  rights  are  protected 
by  the  appeal  bond,  and  therefore,  they  should  not  be  permitted  to  file 
the  motion.  We  think  the  greatest  protection  to  creditors  is  the  fidelity 
of  the  legal  representative  of  the  succession.  That  the  executors  are  the 
officers  of  court  pro  line  vice,  and  the  law  of  1855,  provides  the  means  by 
which  "  any  creditor  or  other  person  interested,"  can  call  npon  them 
summarily,  and  ascertain  whether  they  are  acting  faithfully. 

The  law  has  wisely  provided,  that  these  officers  of  court,  shall  deposit 
the  fund 8  of  estates  in  their  hands  in  bank,  and  that  the  creditors  and 
parties  interested,  can  at  any  time  ascertain  the  true  condition  of  the 
estates. 

If  the  stringent  requirements  of  the  act  of  1855,  could  be  evaded  by  an 
appeal,  unfaithful  executors,  administrators  and  curators,  would  remse 
to  allow  any  of  debts  of  successions,  however  just,  and  take  suspensive 
appeals  on  all  the  judgments  that  might  be  rendered  in  the  inferior 
courts,  for  the  purpose  of  using  the  funds  of  the  estates  confided  to  their 
charge.    The  whole  object  of  the  law  would  thereby  be  defeated. 
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We  think  the  District  Judge  bad  jurisdiction,  and  should  have  enter- 
tained the  motion. 

This  proceeding  and  the  suit  now  on  appeal,  are  separate  and  in-, 
dependent  proceedings. 

It  is  therefore  ordered,  that  the  writ  of  mandamus,  be  made  peremp- 
tory, requiring  the  Judgo  of  the  Second  District  Court  of  New  Orleans,. 
to  take  cognizance  of,  hear  and  determine  the  motion  of  relators  dis- 
missed on  exception. 


No.  1403.— J.  C.  Labatt,  for  use  of  Grace  Labatt,  Wife  of  S.  H.  Lory, 

V.  J.  H.  DURBUTY. 

i 
Ab  appeal  from  a  judgment  not  signed  by  the  District  Judge  to  psenwturo.  and   the  Supreme  Cfurt 
will  notice  the  tact  of  their  own  accord  and  dismiss  the  appeal. 

APPEAL  from  the  Fifth  District  Court  of  New  Orleans,  Leuumont,  J.  ' 
D.  G.  Labatt,  for  plaintiff.     A.  L.  Tissol,  for  defendant. 
Ludeling,  C.  J.     This  Court  will  take  notice,  of  its  own  accord,  that 
the  judgment  appealed  from  is  not  signed.     The  appeal  is  premature. 
C.  P.  Art.  546;  4  B.  47;  7  R.  451;  9  An.  42. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  appeal  be  dis- 
missed, and  that  the  appellant  pay  the  costs  of  the  appeal. 


No.  1425.— Wolf  &  Pretto  v.  National  Marine  and  Tire  Insurance 
Company  op  New  Orleans. 

The  value  of  the  property  at  the  time  and  place  of  the  inception  of  the  risk  must  be  taken  in  estima- 
ting the  loss  arising  from  perils  insured  agaiobt. 

i 

APPEAL  from  the  Fourth  District  Court  of  New  Orleans,  Thiard,  J. 
M.  M.  CoJien,  for  plaintiffs.     H.  D.  Kettey,  for  defendant. 

Taliaferro,  J.  This  suit  is  brought  on  a  policy  of  insurance,  by 
which  the  plaintiffs  allege  that  the  defendants  insured  them  against 
low  from  the  perils  of  the  sea  to  the  extent  of  four  thousand  dollars,. 
upon  certain  merchandize,  worth  $35,000,  shipped  by  plaintiffs  from, 
Matamoras  to  New  Orleans  on  the  bark  Honduras.  They  aver  that  the 
goods  so  shipped  were  much  damaged,  during  the  voyage,  by  becoming 
wet  from  contact  with  salt-water.  That  the  loss  from  this  cause  amounts 
to  $11,459  07.  That  the  proportional  amount  of  the  loss  which  the 
Company  is  bound  to  them  for  is  $3,274  02. 

The  defendants  specially  deny  that  the  merchandize  was  injured  by 
any  of  the  risks  insured  against,  and  that  the  goods  were  damaged  to  the 
amount  allegod  by  the  plaintiffs.  They  deny  that  they  were  duly 
notified  by  the  plaintiffs  of  the  loss  complained  of,  or  presented  with  the 
usual  preliminary  proof  of  the  same.  The  defendants  allege  the  prevalence 
of  a  custom,  for  many  years,  in  New  Orleans  and  the  other  prinoipal  sea- 
ports of  the  United  States,  and  which  they  aver  formed  a  part  of  the  policy 
declared  upon,  which  requires  that  the  master  of  a  vessel  immediately 
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upon  arriving  in  port,  from  a  voyage  during  which,  heavy  weather  has 
been  experienced,  to  call  a  "  survey  on  the  hatches  "  of  the  vessel  by  the 
master  and  wardens  of  the  port,  to  determine  if  they  were  well  secured, 
whether  the  cargo  in  sight  be  dry  or  not  and  before  breaking  bulk,  to  as- 
certain the  condition  of  the  bales,  packages,  etc. ,  generally,  as  being  wet 
or  stained  by  water,  sweat  of  the  hold,  leakage,  or  otherwise.  They  av« 
that  in  this  case  the  usage  or  custom  alleged  to  prevail  has  not  been 
observed  by  the  master  of  the  Honduras.  That  the  responsibility  there- 
fore rests  with  the  vessel,  her  master  and  owners,  and  not  with  the  under- 
writers. 

The  plaintiffs  had  judgment  for  the  amount  claimed,  and  the  defen- 
dants have  appealed. 

[  Each  party  litigant  took  a  bill  of  exceptions  to  the  ruling  of  the  Court 
in  regard  to  the  admission  of  evidence.  It  will  be  unnecessary,  in  dispos- 
ing of  this  case,  to  examine  both  the  exceptions.  The  first  is  the  one 
taken  by  the  defendants.  They  excepted  to  the  introduction  of  a 
specified  bill  of  lading,  on  the  ground  of  its  irrelevancy,  and  that  it  is  ret 
inter  alios  acta.  m  That  it  was  offered  in  an  attempt  to  prove  by  hearsay 
the  shipment  of  goods,  which  could  only  be  proved  by  direct  and  positive 
testimony. 

To  a  specified  document,  showing  the  value  in  New  Orleans  of  the 
goods  shipped  by  plaintiffs  on  the  Honduras,  they  objected,  on  the 
ground  that  the  liability  of  the  defendants  was  for  the  value  of  the  pro- 
perty insured  at  the  place  of  shipment,  and  not  at  the  place  of  destina- 
tion. And  lastly,  the  protest  of  the  master  of  the  Honduras,  introdncid 
tf>  prove  rem  ipsam,  was  objected  to  as  not  beiug  evidence  against  any 
ope  except  the  parties  who  executed  it. 

We  think  the  exception  should  have  been  sustained.  It  seems  to  be  a 
settled  principle  in  the  estimate  of  loss  arising  from  perils  insured 
against,  that  the  value  of  the  property  at  the  time  and  place  of  the 
inception  of  the  risk  is  to  be  taken,  and  not  that  at  the  place  of  destina- 
tion. 

In  this  case,  the  merchandize  insured  was  shipped  from  Matamoras,  in 
Mexico,  to  New  Orleans.  The  loss  was  estimated  upon  the  value  of  the 
goods  in  New  Orleans.  We  do  not  consider  the  invoice  as  legal  evidenee 
of  the  value  of  tjie  goods.  The  judgment  should  have  been  one  of  non- 
suit. 

.  It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  District  Court  be  annulled,  avoided  and  reversed.  And  it  is  ordered 
that  this  suit  be  dismissed  without  prejudice,  the  plaintiffs  and  appellees 
paying  costs  in  both  courts. 

Parsons  on  Insurance,  Vol.  2,  p.  72,  and  notes;  1  Rob.  442;  1  >f.  12S. 

• 
Mr.  Justice  Howe,  having  been  of  counsel  in  the  case,  took  no  part 
in  this  decision. 
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No.  1863.— State  v.  J.  Volkmax. 

A  legislatire  body  is  oompetent  to  enaot  any  legislation,  not  prohibited  by  the  Constitution  of  the 
State  or  the  United  States. 

The  act  of  the  Legislature,  approved  April  4  1861,  No.  65.  entitled  an  act  to  provide  for  increasing 
the  revenne  of  the  State,  and  raise  means  to  pay  the  interest  on  the  State  debt,  does  not  vio- 
late the  Constitution  in  levying:  a  licsnie  tax  on  certain  trades,  professions  and  callings 

Under  the.  Constitutions  of  1S*4  and  1818.  the  Legislature  has  the  power  to  levy  a  lioense  tax  on 
all  persons  pursuing  any  occupation,  trade  or  oalling,  subjeot  to  the  condition  that  it  is  uni- 
form on  all  persons  embraced  in  the  levy. 

This  grant  of  power  to  the  Legislature  is  independent  of  the  power  to  levy  an  income  tax  on  ths> 
amount  of  business  done. 

APPEAL  from  the  Fourth  Justice's  Court,  Parish  of  Orleans,  Baum,  J. 
Htnry  C.  Dibble,  for  Auditor  of  State.  E.  Howard  Mc Caleb,  for 
defendant. 

Howell,  J.  The  defendant  has  appealed  from  a  judgment  against 
him  for  the  sum  of  $100  as  a  license  tax  for  the  year  1868,  upon  his  occu- 
pation, as  keeper  of  a  brewery,  assessed  by  virtue  of  the  7th  section  of 
an  act  to  provide  for  increasing  the  revenue  of  the  State,  and  to  raise 
means  to  pay  the  interest  on  the  State  debt,  approved  April  4,  1865. 

The  tax  is  resisted  as  unconstitutional,  in  not  being  equal  and  uniform, 
nor  pro  rata  upon  the  amount  of  income  or  business  done,  and  the  law 
imposing  it  is  said  to  violate  Art.  124  of  the  Constitution  of  1864,  under 
which  it  was  adopted,  and  Art.  118  of  the  Constitution  of  1868,  under" 
which  it  is  sought  to  be  enforced. 

Counsel  for  defendant  admits  that  such  a  tax  has  been  held  not  to  be  in 
conflict  with  the  Constitution  of  1852,  but  he  contends  that  the  Consti- 
tutions of  1864  aud  1868  have  made  a  material  change  on  this  subject, 
and  virtually  forbidden  the  imposition  and  collection  of  a  'license  tax.' 
The  three  instruments  declare  alike,  that  all  taxes  shall  be  equal  and 
uniform  throughout  the  State,  and  that  property  shall  be  taxed  in  pro- 
portion to  its  value. 

On  the  point  now  before  us,  that  of  1852  says,  in  Art.  123:  "  The 
Legislature  shall  have  power  to  levy  an  income  tax,  and  to  tax  all  persons 
pursuing  any  occupation,  trade  or  profession." 

That  of  1864,  in  Art.  124,  says:  4I  The  General  Assembly  shall  levy  an 
income  tax  upon  all  persons  pursuing  any  occupation,  trade  or  calling, 
and  all  such  persons  shall  obtain  a  license,  as  provided  by  law.  All  tax 
on  income  shall  be  pro  rata  on  the  amount  of  income  or  business  done." 

That  of  1868,  in  Art.  118,  says:  "  The  General  Assembly  may  levy  an 
income  tax  upon  all  persons  pursuing  any  occupation,  trade  or  calling. 
And  all  such  persous  shall  obtain  a  license,  as  provided  by  law.  All  tat 
on  income  shall  be  pro  rata  on  the  amount  of  income  or  business  done. " 

The  only  differences  in  the  last  two  are,  that  the  word  *  shall '  is  used 
in  the  former,  and  the  word  '  may '  in  the  latter,  in  the  first  part  of  the 
clause;  and  in  the  former  a  comma  is  used,  and  in  tne  latter  period  after 
the  word  'calling.' 

It  is  urged  that  the  Constitution  of  1852  did  not  restrict  or  limit  the 

Legislature  to  a  pro  rata  tax  on  the  amount  of  income  or  business  done, 

and  that  such  a  restriction  was  inserted  in  the  Constitutions  of  1864  and 

1868,  expressly  to  prevent  the  injustice  and  inequality  of  taxation,  which 
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made  *>mall  traders  pay  the  same  license  as  large  traders;  that  by  tbe  latr 
ter  instruments  the  tax  should  be  pro  rata  on  the  "  occupation,  trade  or 
calling,"  and  on  the  amount  of  income  or  business  done;  and  that  only 
the  persons  upon  whom  this  income  tax  has  been  levied  are  required  to 
obtain  a  license,  because  the  levying  of  an  income  tax  is  a  prerequisite 
to  the  obtaining  of  a  license,  which  is  dependent  upon  and  inseparable 
from  the  income  tax. 

As  it  is  conceded  that  a  •  license  tax '  upon  persons  pursuing  any  oc- 
cupation, trade  or  calling,  if  it  operate  uniformly  on  all  persons  of  the 
same  class,  was  held  not  to  be  in  conflict  with  the  tbe  Constitution  of 
1852,  and  as  it  is  not  suggested  that  some  brewers  are  made  or  required 
by  the  law  in  question  to  pay  one  sum  and  others  another,  we  have  to 
inquire  whether  or  not  there  is  any  inhibition,  special  or  by  necessary 
implication,  of  such  a  tax  in  those  of  1864  and  1868,  and  if  not  prohib- 
ited, whether  or  not  it  is  imposed  in  an  unconstitutional  form  or  manner. 
The  theory  of  our  form  of  government  is,  that  the  Legislature,  in  its 
sphere,  is  supreme  in  all  respects,  save  when  restricted  by  the  Constitu- 
tion of  the  State  or  United  States,  and  may  do  anything  not  prohibited 
by  such  authority.  See  the  cases  collated  in  Hen.  Dig.  (new  ed.)  at  pp. 
267,  (c)  1.)  No.  6;  268,  No.  11;  272,  (c)  4,)  No.  7. 

The  Constitution  of  1852  says,  the  Legislature  shall  have  power  to  levy 
an  income  tax,  and  to  tax  all  persons  pursuing  any  occupation,  trade  or 
profession.     The  power  to  levy  each  tax  is  distinctly  recognized. 

Tbe  Constitutions  of  1864  and  1868,  in  somewhat  different  words,  recog- 
nize the  same  power  to  levy  an  inoome  tax,  saying  the  Legislature  shall 
(or  may)  levy  an  income  tax  upon  all  persons  pursuing  any  occupation, 
trade  or  calling,  and  instead  of  adding,  *  and  tax  all  persons  pursuing 
any  occupation,  trade  or  calling,'  simply  say:  "and  all  such  persons 
shall  obtain  a  license,  as  provided  by  law. "  In  the  first,  the  power  to 
levy  a  tax  on  all  persons  pursuing  any  occupation,  is  expressly  declared; 
in  the  last  two,  it  is  not  prohibited,  but  there  is  a  positive  injunction,  that 
all  such  persons  shall  obtain  a  license,  leaving  it,  as  we  think,  to  the  dis- 
cretion of  the  Legislature  to  levy  or  not  a  tax,  or  fix  a  price  for  the 
license,  which  is  required.  Without  a  prohibition,  the  Legislature  has 
the  authority  to  impose  or  fix  it.  And,  in  our  opinion,  the  phrase,  'as 
provided  by  Law,'  implies  affirmatively  that  the  Legislature  may  prescribe 
the  manner  and  conditions  of  obtaining  a  license,  including  the  condi- 
tion, of  paying  a  tax  or  price  uniform  as  to  all  persons  in  each  particular 
occupation,  trade  or  calling. 

Neither  instrument  says  that  the  license  shall  be  furnished  without 
charge.  Nor  does  either,  in  our  opinion,  make  the  levying  of  an  inoome 
tax  necessarily  a  prerequisite  to  a  license,  or  the  obtaining  of  a  license 
dependent  on  and  inseparable  from  the  income  tax. 

We  construe  the  words,  'ail  such  persons,' ns  referring  to  those  en- 
gaged  in  any  occupation,  trade  or  calling,  and  not  to  the  persons  <ml? 
upon  whom  an  income  tax  is  or  has  been  levied.  All  persons  pursuing 
any  occupation,  trade  or  calling  shall  obtain  a  license,  and  all  incomes 
arising  therefrom  shall  be  taxed  pro  rata  on  the  amount  of  income  or  bu- 
siness done,  which  latter  is  the  only  restrictive  change  on  this  point, 
made  by  the  Constitutions  of  1864  and  1868.    The  Legislature,  which  in 
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this  matter  is  the  judge  of  expediency  or  necessity,  may  consider  the 
revenues  from  only  one  of  these  subjects  sufficient,  and  not  impose  a  tax 
on  the  other,  or  it  may  impose  a  tax  on  both,  which  will  not,  we  think, 
be  a  double  tax  on  the  same  thing — the  permission  or  license  to  pursue 
any  calling  being  very  different  from  the  income  derived  from  that 
calling. 

We  consider  the  constitutional  equality  and  uniformity  of  such  taxa- 
tion, as  is  here  resisted,  long- since' firmly  established  by  this  tribunal, 
and  we  cannot  see,  in  the  Constitutions  of  1864  and  1868,  anything  which 
conflicts  therewith,  or  anything  which  the  law  in  question  violates.  In 
our  opinion,  the  pro  rata  principle,  as  established  in  these  Constitutions, 
does  not  apply  to  the  license  to  be  obtained.  The  tax  on  license, 
however,  must  be  equal  and  uniform,  as  heretofore  interpreted  by  this 
Court 

It  is  a  principle  of  jurisprudence,  and  one  necessary  to  the  harmony 
of  our  system  of  government,  that  the  judiciary  will  only  pronounce  a 
law  unconstitutional  when  it  is  manifestly  bo.  3M.  12.  4  N.  S.  138.  5 
R.  383.     8  A.  341.     9  A.  562. 

Onr  conclusion  is,  that  there  being  no  constitutional  inhibition,  special 
or  by  necessary  implication,  upon  the  Legislature  to  impose  the  tax 
claimed,  and  it  being  equal  and  uniform  as  to  all  persons  in  the  class  to 
-which  defendant  belongs,  and  not  in  conflict,  as  to  the  form  or  manner 
of  levying  it,  with  the  Constitutions  of  1864  and  1868,  it  can  be  collected. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be  affirmed, 
with  costs. 
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CONSTITUTION 


ADOPTED  BY  THE 


STATE  CONSTITUTIONAL  CONVENTION 


OF  THE 


STATE    OF    LOUISIANA, 

HABGE    7,    1868. 
PREAMBLE. 


We,  the  people  of  Louisiana,  in  order  to  establish  justice,  insure 
domestic  tranquillity,  promote  the  general  welfare  and  secure  the  bless 
frigs  of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  establish 
this  Constitution. 


CONSTITUTION, 


TITLE  L—  BILL  OF  RIGHTS. 

Article  1. — All  men  are  created  free  and  equal,  and  have  certain  in- 
alienable rights;  among  these  are  life,  liberty  and  the  pursuit  of  happi- 
ness. To  secure  these  rights,  governments  are  instituted  among  men, 
deriving  their  just  powers  from  the  consent  of  the  governed. 

Art.  2. — All  persons,  without  regard  to  race,  color,  or  previous  condi- 
tion, born  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  and  residents  of  this  State  for  one  year,  are  citizens  of 
this  State.  The  citizens  of  this  State  owe  allegiance  to  the  United  States; 
and  this  allegiance  is  paramount  to  that  which  they  owe  to  the  State. 
They  shall  enjoy  the  same  civil,  political,  and  public  rights  and  privil- 
eges, and  be  subject  to  the  same  pains  and  penalties. 

Art.  3. — There  shall  be  neither  slavery  nor  involuntary  servitude  in 
this  State,  otherwise  than  for  the  punishment  of  crime,  whereof  the  party 
shall  have  been  duly  convicted. 

Abt.  4. — The  press  shall  be  free;  every  citizen  may  freely  speak,  write 
and  publish  his  sentiments  on  all  subjects,  being  responsible  for  the  abuse 
of  this  liberty. 

Art.  5. — The  right  of  the  people  peaceably  to  assemble  and  petition 
the  Government,  or  any  department  thereof,  shall  never  be  abridged. 

Art.  6.— Prosecutions  shall  be  by  indictment  or  information.  The 
accused  shall  be  entitled  to  a  speedy  public  trial  by  an  impartial  jury  of 
the  parish  in  which  the  offence  was  committed,  unless  the  venue  be 
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changed.  He  shall  not  be*  compelled  to  give  evidence  against  himself; 
he  shall  have  the  right  of  being  heard  by  himself  or  counsel;  he  shall 
have  the  right  of  meeting  the  witnesses  face  to  fare,  and  shall  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor.  He  shall  not  be 
tri>d  twice  for  the  same  offence. 

Art.  7. — All  persons  shall  be  bailable  by  snffieient  securities,  unless  for 
capital  offences  where  the  proof  is  evident,  or  the  presumption  great,  or 
unless  after  conviction;  for  any  crime  or  offence  pnuishabie  with  death 
or  imprisonment  at  hnrd  labor.  The  privilege  of  the  writ  of  httbett*  corpn* 
shall  not  be  suspended. 

Art.  8.— ^Excessive  bail  rtball  not  be  reqnired;  excessive  fines  shall 
net  be  imposed,  nor  cruel  or  unusual  punishments  inflicted. 

Airr.  9. — The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers  and  effects,  apaidst  unreasonable  searches  and  seizures,  shall  not 
be  violated;  and  no  warrant  shall  issue  but  upon  probable  cause,  gap- 
ported  by  oath  or  affirmation,  and  particularly  describing  the  place  to  be 
searched,  or  the  person  or  things  to  be  seized. 

Art.  10. — All  courts  shall  be  open;  and  every  person  for  injury  done 
hi ui  in  his  land,  goods,  person  or  reputation,  shall  have  adequate  remedy 
by  due  process  of  law,  and  justice  administered  without  denial  or  unrea- 
sonable delay. 

Art.  11. — No  law  shall  be  passed  fixing  the  price  of  manual  labor. 

Art.  12. — Every  person  has  the  natural  right  to  worship  God  according 
to  the  dictates  of  his  conscience.  No  religious  test  shall  be  required  as 
a  qualification  for  office*   .    .     . 

Art.  13. — All  persons  shall  enjoy  equal  rights  and  privileges  upon  any 
conveyance  of  a  public  character;  and  all  places  of  business,  or  of  pub- 
lic resort,  or  for  whioh  a  license  is*  required  by  either  State,  parish  or 
municipal  authority,  shall  be  deemed  places  of  a  public  character,  and 
shall  be  opened  to  the  accommodation,  and  patronage  of  all  persons, 
without  distinction  or  discrimination  on  account  of  race  or  color. 

Art.  14. — The  rights  enumerated  in  this  Title  shall  not  be  construed  to 
limit  or  abridge  other  rights  of ;  the  people  not  herein  expressed. 

TITLE  II.— LEGISLATIVE  DEPARTMENT. 

Art.  15. — The  Legislative  power  of  the  State  shall  be  vested  in  two 
distinct  branches:  the  one  to  fee  styled  the  House  of  Representatives. 
the  other  the  Senate;  and,  both  the  General  Assembly  of  the  State  of 
Louisiana. 

A»rt.  16. — The  members  of  the  House  of  Representatives  shall  continue 
in  office  for  two  years  from  the  day  of  the  closing  of  the  general  elec- 
tions. 

A,rt.  17. — Representatives  shall  be  chosen  on  the  first  Monday  in  No- 
vember, every  two  years,  and  the  election  shall  bo  completed  in  one  day. 
The  General  Assembly  shall  meet,  .annually  on  the  first  Monday  in  Janu- 
ary, unless  a  different  day  be  appointed  by  law;  and  their  sessions  shall 
be  held  at  the  seat  of  government. 

'Art.  lfe.—  Every  elector  under  this  Constitution  shall  be  eligible  to  a 
seat  in  the  House  of  Representatives;  and  every  elector  who  has  reached 
the  age  'of  twenty-five  years  shall  be  eligible  to  the  Senate;  Provitkd, 
That  no  person  shall  "be  a  Representative  or  Senator  unless  at  the  time 
of  his  electiori  he  be  a  qualified  elector  of  the  Representative  or  Senato- 
rial District  from  which  he  is  elected. 

Art.  19. — Elections  for  members  of  the  General  Assembly  shall  be  held 
at  the  several  election  precincts  established  by  law. 

Art.  20. — Representation  in  the  House  of  Representatives  shall  be 
equal  and  uniform;  and  after  the  first  General  Assembly  elected  under 
this  Constitution  shall  be  ascertained  and  regulated  by  the  total  popula- 
tion, each  parish  in  the  State  being  entitled  to  at  least  one  Representa- 
tive. A  census  of  the  State  by  State  authority  shall  be  taken  in  the  year 
eighteen  hundred  and  seventy-five,  and  every  ten  years  thereafter/  In 
case  of  informality,  omission  or  error  in  the  census  returns  from  any 
parish  or  election  district,  the  General  Assembly  may  order  a  new  census 
taken  in  such  parish  or  election  district;  but  until  the  State  census  of 
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eighteen  hundred  and  seventy-five,  the  apportionment  of  the  State  shall 
be  made  on  the  basis  of  the  census  of  the  United  States  for  the  year 
eighteen  hundred  and  seventy. 

Akt.  21. — The  General  Assembly,  at  the  first  session  after  the  making 
of  each  en  u  me  ration,  shall  apportion  the  representation  amongst  tit* 
several  parishes  and  representative  districts,  on  the  basis  of  the  total 
population  as  aforesaid.  A  representative  number  shall  be  fixed,  and 
each  parish  and  representative  district  shall  have  as  many  Representatives 
aa  the  number  of  its  total  population  will  entitle  it  to  have;  and  au  addi- 
tional Representative  for  any  fraction  exceeding  ooe-half  of  the  represen- 
tative number.  The  number  of  Representatives  shall  never  exceed  one 
hundred  and  twenty,  nor  be  less  than  ninety. 

Abt.  22. — Until  an  apportionment  shall  be  made  in  accordance  with 
the  provisions  of  article  twenty,  the  representation  in  the  Senate  an4 
House  of  Representatives  shall  be  as  follows: 
For  the  parish  of  Orleans: 


First  Representative 

District. 

Second 

*t 

(< 

Third 

<< 

<c 

Fourth 

<i 

It 

Fifth 

<c 

«• 

Sixth 

€i 

•« 

Seventh 

if 

t< 

Eighth 

«c 

<• 

Ninth 

»4 

it 

Tenth 

«< 

It 

Two 

Three 

Four 

Two 

Two 

One 

Two 

One 

Two 

Three 

Orleans,  right  bank One 

Ascension Two 

Assumption Two 

Avoyelles Two 

Batou  Rouge,  East Three 

Baton  Rouge,  West Oue 

Bienville One 

Bossier - Two 

Caddo Three 

Calcasieu One 

Caldwell One 

Carroll Two 

Catahoula One 

Claiborne Two 

Concordia Two 

DeSoto Two 

Feliciana,  East Two 

Felo  ana,  West One 

Fraukliu One 


Iberville Two 

Jackson Oue 

Jefferson. ,  Four 

Lafayette * One 

Lafourche Two 

Livingston One 

Madison Gno 

Morehouse One 

Natchitoches. Two 

Ouachita Two 

Plaquemines One 

Pointe  Coupee Two 

Rapides Three 

Sabine One 

St.  Bernard One 

St.  Charles One 

St.  Helena ; One 

Si.  Jwnes Two 

St.  .tohu  Baptist One 

St.  Landry '. Four 

St.  Martiu Two 

St.  Mary Two 

SU  Tammany One 

Tensas Two 

Terrebonne Two 

Union One 

Vermillion Oue 

Washington One 

Winn One 


Total,  one  hundred  and  one. 
And  the  State  shall  be  divided  into  the  following  Senatorial  Districts, 

to- wit : 

The  First,  Second,  and  Third  Representative  Districts  of  New  Orleans 
shall  form  one  Senatorial  District,  and  elect  three  Senators. 

The  Fourth,  Fifth,  and  Sixth  Representative  Districts  of  New  Orleans 
shall  form  one  District,  and  elect  two  Senators. 

The  Seventh,  Eighth,  and  Ninth  Representative  Districts  of  New  Or- 
leans nud  the  parish  of  St  Bernard,  shall  form  one  District,  and  elect 
two  Senator?*. 

The  Tenth  Representative  District  of  New  Orleans  shall  form  an© 
Dmtrict,  and  elect  one  Senator. 

Orleans,  Right  Bank,  and  the  parish  of  Plaquemines  shall  form  one 
District,  and  elect  one  Senator. 

The  parishes  of  Jefferson,  St.  Charles,  and.  St.  John  Baptist  shall  form 
one  District,  and  elect  two  Senators. 

The  parishes  of  Ascension  and  St  James  shall  form  one  District,  and 
elect  one  Senator. 
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The  parishes  of  Assumption,  Lafourche,  and  Terrebonne  shall  form 
ope  District,  and  elect  two  Senators. 

The  parishes  of  Vermillion  and  and  St.  Mary  shall  form  one  District, 
and  elect  one  Senator. 

The  parishes  of  Calcasieu,  Lafayette,  and  St.  Landry  shall  form  one 
District,  and  elect  two  Senators. 

The  parishes  of  Livingston,  St.  Helena,  Washington,  and  St 
Tammany  shall  form  one  District,  and  elect  one  Senator. 

The  parishes  of  Poiute  Coupee,  East  Feliciana,  and  West  Feliciana 
shall  form  one  District,  and  elect  two  Senators. 

The  parish  of  East  Baton  Rouge  shall  form  one  District,  and  elect  one 
Senator. 

The  parishes  of  West  Baton  Rouge,  Iberville,  and  St.  Martin  shall 
form  one  District,  and  elect  two  Senators. 

The  parishes  of  Concordia  and  Avoyelles  shall  form  one  District,  and 
elect  one  Senator. 

The  parishes  of  Tensas  and  Franklin  shall  form  one  District,  and  elect 
one  Senator. 

The  parishes  of  Carroll,  Madison,  and  Morehouse  shall  form  one  Dis- 
trict and  elect  two  Senators. 

The  parishes  of  Ouachita  and  Caldwell  shall  form  one  District,  and 
el  %ct  one  Senator. 

The  parishes  of  Jackson  and  Union  shall  form  one  District,  and  elect 
one  Senator. 

The  parishes  of  Bossier,  Bienville,  and  Claiborne  shall  form  one 
District,  and  elect  two  Senators. 

The  parish  of  Caddo  shall  form  one  District,  and  elect  one  Senator. 

The  parishes  of  DeSoto,  Natchitoches,  and  Sabine  shall  form  one 
District,  and  elect  two  Senators. 

The  parish  of  Rapides  shall  form  one  District,  and  elect  one  Senator. 

The  parishes  of  Catahoula  and  Winn  shall  form  one  District,  and 
elect  one  Senator. 

Thirty-six  Senators  in  all. 

Art.  23.—  The  House  of  Representatives  shall  choose  its  Speaker  and 
other  officers. 

Art.  24. — Electors  in  all  cases  except  treason,  felony,  or  breach  of  the 
peace,  shall  be  privileged  from  arrest  during  their  attendance  on,  going 
to,  aud  rehiring  from  elections. 

Art.  25. — At  its  first  session  nnder  this  Constitution,  the  General 
Assembly  shall  provide  by  law,  that  the  names  and  residence  of  all  quali- 
fied electors  shall  be  registered,  in  order  to  entitle  them  to  vote;  but  the 
registry  shall  be  free  of  cost  to  the  elector. 

Art.  26. — No  person  shall  be  entitled  to  vote  at  any  election  held  in 
this  State,  except  in  the  parish  of  his  residence,  and  at  the  election  pre- 
cinct  in  which  he  is  registered;  Provided^  That  no  voter  in  removing  from 
one  parish  to  another,  shall  lose  the  right  to  vote  in  the  former,  untd  he 
has  acquired  it  iff  the  latter. 

Art.  27. — The  members  of  the  Senate  shall  be  elected  for  the  term  of 
four  years;  and  when  assembled,  the  Seuate  shall  have  power  to  choose 
its  own  officers,  except  as  hereinafter  provided. 

Art.  28. — The  General  Assembly  shall  divide  the  State  in  Senatorial 
Districts,  whenever  it  apportions  representation  in  the  House  of  Repre- 
sentatives. 

Art.  29. — No  parish  shall  be  divided  in  the  formation  of  a  Senatorial 
District,  the  parish  of  Orleaus  excepted;  and  whenever  a  new  parish 
shall  be  created,  it  shall  be  attached  to  the  Senatorial  District  from  which 
most  of  its  territory  is  taken,  or  to  another  contiguous  district,  at  the 
discretion  of  the  General  Assembly;  but  shall  not  be  attached  to  more 
than  oue  district.  The  number  of  Senators  shall  be  thirty-six;  and  they 
shall  be  apportioned  among  the  Senatorial  Districts  according  to  the  total 
population  of  said  districts. 

Art.  30. — In  all  apportionments  of  the  Senate,  the  total  population  of 
the  State  shall  be  divided  by  the  number  thirty-six,  and  the  result  pro- 
duced by  this  division  shall  be  the  Senatorial  ratio  entitling  a  Senatorial 
District  to  a  Senator. 
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Single  or  contiguous  parishes  shall  be  formed  into  districts  having  a 
population  the  nearest  possible  to  the  number  entitling  a  district  to'  a 
Senator;  and  if  the  apportionment  to  make  a  parish  or  district  fall  short 
of,  or  exceed  the  ratio,  then  a  district  may  be  formed  having  not  more 
than  two  Senators;  but  not  otherwise.  No  new  apportionment  shall  have 
the  effect  of  abridging  the  term  of  service  of  any  Senator  already  elected 
at  the  time  of  making  the  apportionment.  After  an  enumeration  has 
been  made,  as  directed  in  the  twentieth  Article,  the  General  Assembly 
shall  not  pass  any  law,  till  an  apportionment  of  representation  in  both 
houses  of  the  General  Assembly  be  made. 

Abt.  31. — At  the  first  session  of  the  General  Assembly,  after  this  Con- 
stitution goes  into  effect,  the  Senators  shall  be  divided  equally  by  lot  into 
two  classes;  the  seats  of  the  Senators  of  the  first  class  to  be  vacated  at 
the  expiration  of  the  term  of  the  first  House  of  Representatives;  those 
oi  the  second  class  at  the  expiration  of  the  term  of  the  second  House  of 
Representatives;  so  that  one-half  shall  be  chosen  every  two  years  suc- 
cessively. When  a  district  shall  have  elected  two  Senators,  their  reapeo-  * 
tive  terms  of  office  shall  be  determined  by  lot  between  themselves. 

Abt.  32. — The  first  election  for  Senators  shall  be  held  at  the  same  time - 
with  the  election  for  Representatives;  and  thereafter  there  shall  be  elec- 
tions of  Senators  at  the  same  time  with  each  general  election  of  Repre- 
sentatives, to  fill  the  places  of  those  Senators  whose  term  of  office  may 
have  expired. 

Abt.  33. — Not  less  than  a  majority  of  the  members  of  each  House  of 
the  General  Assembly  shall  form  a  quorum  to  transact  business;  but  ft 
smaller  number  may  adjourn  from  day  to  day,  and  shall  have  full  power 
to  compel  the  attendance  of  absent  members.  ' 

Art.  34. — Each  house  of  the  General  Assembly  shall  judge  of  the  quali- 
fications, election  and  returns  of  its  members;  but  a  contested  election 
shall  be  determined  in  such  manner  as  may  be  prescribed  by  law. 

Art.  35  — Each  house  of  the  General  Assembly  may  determine  the 
rules  of  its  proceedings,  punish  a  member  for  disorderly  conduct,  and 
with  a  concurrence  of  two- thirds,  expel  a  member;  but  not  a  second1 
time  for  the  same  offence. 

Art.  36.— Each  house  of  the  General  Assembly  shall  keep  and  publish 
weekly,  a  journal  of  its  proceedings;  and  the  yeas  and  nays  of  the  mem- 
bers on  any  question,  at  the  desire  of  any  two  of  them,  shall  be  entered 
on  the  journal. 

Art.  37. — Each  house  may  punish  by  imprisonment,  any  person  not  a 
member,  for  disrespect  and  disorderly  behavior  in  its  presence,  or  for 
obstructing  any  of  its  proceedings;  such  imprisonment  chall  not  exceed 
ten  days  for  any  one  offence.    • 

Art.  38. — Neither  house  shall  adjourn  for  more  than  three  days,  nor  to 
any  other  place  than  that  in  which  it  may  be  sitting,  during  the  sessions 
of  the  General  Assembly,  without  the  consent  of  the  other. 

Art.  39. — The  members  of  the  General  Assembly  shall  receive  from 
the  public  treasury  a  compensation  for  their  services,  which  shall  be 
eight  dollars  per  day  during  their  attendance,  going  to  and  returning 
from  the  sessions  of  their  respective  houses.  This  compensation  may  be 
increased,  or  diminished  by  law,  but  no  alteration  shall  take  effect 
during  the  period  of  service  of  the  members  of  the  House  of  Representa- 
tives by  which  such  alteration  shall  have  been  made.'  No  session  shall 
extend  beyond  the  period  of  sixty  days,  to  date  from  its  commencement; 
and  any  legislative  action  had  after  the  expiration  of  said  period  of  sixty 
days  shall  be  null  and  void;  but  the  first  General  Assembly  that  shall 
convene  after  the  adpotion  of  this  Constitution,  may  continue  in  session 
for  one  hundered  and  twenty  days. 

Art.  40. — The  members  of  the  General  Assembly,  in  all  cases  except 
treason,  felony,  or  breach  of  peace,  shall  be  privileged  from  arrest 
during  their  attendance  at  the  sessions  of  their  respective  houses,  and 
going  to  or  returning  from  the  same;  and  for  any  speech  or  debate  in 
either  house  shall  not  be  questioned  in  any  other  place. 

Abt.  41,— No  Senator  ox  Representative  during  the  term  for  which  he 
75 
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was  elected,  nor  for  one  year  thereafter,  shall  be  appointed  to  any  civil 
office  of  profit  under  this  State  which  shall  have  beeu  created,  or  the 
emoluments  of  which  may  have  been  increased,  during  the  time  sneh 
Senator  or  Representative  was  in  office. 

Art.  42. — No  bill  shall  have  the  force  of  a  law  until  on  three  several 
days  it  be  read  in  each  House  of  the  General  Assembly,  and  free  discus- 
sion allowed  thereon,  unless  four-fifths  of  the  House  where  the  bill  is 
pending  may  deem  it  expedient  to  dispense  with  this  rale. 

Art.  43. — All  bills  for  raising  revenue  shall  originate  in  the  House  of 
Representatives;  but  the  Senate  may  propose  amendments,  as  in  other 
bills:  Provided,  It  shall  not  introduce  any  matter  under  the  color  of  an 
amendment  which  does  not  relate  to  raising  revenue. 

Abt.  44. — The  General  Assembly  shall  regulate  by  whom  andin*h*t 
manner  writs  of  elections  shall  be  issued  to  fill  the  vacancies  which  mat 
occur  in  either  branch  thereof. 

Art.  45. — On  the  confirmation  or  rejection  of  the  officers  to  be  appoin- 
ted by  the  Governor,  with  the  advice  and  consent  of  the  Senate,  the  rote 
shall  be  taken  by  yeas  and  nays,  and  the  names  of  the  Senators  voting 
for  and  against  the  appointments  respectively  shall  be  entered  on  the 
journals  to  be  kept  for  the  purpose  and  made  public  on  or  before  the 
end  of  each  session. 

Art.  46. — Returns  of  all  elections  for  members  of  the  General  Assem- 
bly shall  be  made  to  the  Secretary  of  State. 

Art.  47. — In  the  year  in  which  a  regular  election  for  a  Senator  of  the 
United  States  is  to  take  place,  the  members  of  the  General  Assembly 
shall  meet  in  the  Hall  of  the  House  of  Representatives  on  the  second 
Monday  following  the  meeting  of  the  General  Assembly  and  proceed  to 
said  election. 

TITLE  HI.— EXECUTIVE  DEPARTMENTS. 

Art.  48. — The  supreme  executive  power  of  the  State  shall  be  vested  in 
a  Chief  Magistrate,  who  shall  be  styled  the  Governor  of  the  State  of 
Louisiana.  He  shall  hold  his  office  during  the  term  of  four  yean,  and 
together  with  the  Lieutenant  Governor,  chosen  for  the  same  term,  be 
elected  as  follows:  The  qualified  electors  for  Representatives  shall  vote 
for  Governor  and  Lieutenant  Governor  at  the  time  and  place  of  voting 
for  Representatives;  the  returns  of  every  election  shall  be  aealed  up  and 
transmitted  by  the  proper  returning  officer  to  the  Secretary  of  State, 
who  shall  deliver  them  to  the  Speaker  of  the  House  of  Representatives 
on  the  second  day  of  the  session  of  the  General  Assembly  then  to  be 
holden.  The  members  of  the  General  Assembly  shall  meet  in  tbe  Home 
of  Representatives  to  examine  and  count  the  votes.  The  person  having 
the  greatest  number  of  votes  for  Governor  shall  be  declared  duly  elected; 
but  in  case  of  a  tie  vote  between  two  or  more  candidates,  one  of  then 
Bhall  immediately  be  chosen  Governor  by  joint  vote  of  the  members  of 
the  General  Assembly.  The  person  having  the  greatest  nnmber  of  votei 
polled  for  Lieutenant  Governor  shall  be  Lieutenant  Governor;  but  in 
case  of  a  tie  vote  between  two  or  more  candidates  one  of  them  shall  be 
immediately  chosen  Lieutenant  Governor  by  joint  vote  of  the  menben 
of  the  General  Assembly. 

Abt.  49. — No  gerson  shall  be  eligible  to  the  office  of  Governor  or 
Lieutenant  Governor  who  is  not  a  citizen  of  the  United  States  and  a 
resident  of  this  State  two  years  next  preceding  his  election. 

Abt.  50. — The  Governor  shall  be  ineligible  for  the  succeeding  four 
years  after  the  expiration  of  the  time  for  which  he  shall  have  bean 
elected. 

Art.  51. — The  Governor  shall  enter  on  the  discharge  of  his  duties  on 
the  second  Monday  in  January  next  ensuing  his  electioa,  and  shall  con- 
tinue in  office  until  the  Monday  next  succeeding  the  day  that  his  succes- 
sor shall  be  declared  duly  elected,  and  shall  have  taken  the  oath  or  affir- 
mation required  by  the  Constitution. 

Abt.  52. — No  Member  of  Congress,  or  any  person  holding  office  undsr 
the  United  States  Government,  shall  be  eligible  to  the  office  of  Gover- 
nor or  I4eutenairt  Governor, 
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Art.  53. — la  case  of  impeachment  of  the  Governor,  his  removal  from 
office,  death,  refusal  or  inability  to  qualify,  or  to  discharge  the  powers 
and  duties  of  his  office,  resignation  or  absence  from  the  State,  the  powers 
and  duties  of  the  office  shall  devolve  upon  the  Lieutenant  Governor,  for 
the  residue  of  the  term,  or  until  the  Governor,  absent  or  impeached, 
shall  return  or  be  acquitted,  or  the  disability  be  removed.  The 
General  Assembly  may  provide  by  law  for  the  case  of  removal,  impeach- 
ment, death,  resignation,  disability  or  refusal  to  qualify,  of  both  the 
Governor  and  the  Lieutenant  Governor,  declaring  what  officer  shall  act 
as  Governor;  and  such  officer  shall  act  accordingly,  until  the  disability 
be  removed,  or  for  the  remainder  of  the  term. 

Art.  54. — The  Lieutenant  Governor  or  officer  discharging  the  duties 
of  Governor  shall,  during  his  administration,  receive  the  same  compen- 
sation to  which  the  Governor  would  have  beea  entitled  had  he  continued 
in  office. 

Ajbt.  55. — The  Lieutenant  Governor  shall,  by  virtue  of  his  office,  be 
President  of  the  Senate,  but  shall  only  vote  when  the  Senate  is  equally 
divided.  Whenever  he  shall  administer  tha  government,  or  shall  be  un- 
able to  attend  as  President  of  the  Senate,  the  Senators  shall  elect  one  of 
their  own  members  as  President  of  the  Senate  for  the  time  being. 

Art.  56. — The  Governor  shall  receive  a  salary  of  eight  thousand 
dollars  per  annum,  payable  quarterly  on  his  own  warrant. 

Art.  57. — The  Lieutenant  Governor  shall  receive  a  salary  of  threo 
thousand  dollars  per  auuum,  payable  quartely  upon  his  own  warrant. 

Art.  58. — The  Governor  shall  have  power  to  grant  reprieves  for  all 
offences  against  the  State;  and,  except  in  cases  of  impeachment,  shall, 
with  the  consent  of  the  Senate,  have  power  to  grant  pardons,  remit  fines 
and  forfeitures,  after  conviction.  In  cases  of  treason,  he  may  grant 
reprieves  until  the  end  of  the  next  session  of  the  General  Assembly,  in 
which  the  power  of  pardoning  shall  be  vested.  In  oases  when  the 
punishment  is  not  imprisonment  at  hard  labor,  the  party  upon  being 
reprieved  by  the  Governor,  shall  be  released  if  in  actual  custody,  until 
final  action  by  the  Senate. 

Art.  59. — He  shall  be  Commander-in-Chief  of  the  militia  of  this  State, 
except  when  they  shall  be  called  into  the  service  of  the  United  States. 

Art.  60. — He  shall  nominate,  and  by  and  with  the  advice  and  consent 
of  the  Senate  appoint  all  officers  whose  offices  are  established  by  the 
Constitution,  and  whose  appointments  are  not  herein  otherwise  pro- 
vided for:  Provided,  ho-wever,  Thai  the  General  Assembly  shall  have  a 
right  to  prescribe  the  mode  of  appointment  to  all  other  offices  estab- 
lished by  law. 

Art.  61. — The  Governor  shall  have  power  to  fill  vacancies  that  may 
happen  during  the  recess  of  the  Senate  by  granting  commissions,  which 
shall  expire  at  the  end  of  the  next  session  thereof,  unless  otherwise 
provided  for  in  this  Constitution;  but  no  person  who  has  been  nominated 
lor  office  and  rejected  by  the  Senate  shall  be  appointed  to  the  same 
office  during  the  recess  of  the  Senate. 

Art.  62. — He  may  require  information  in  writing  from  the  officers  in 
the  Executive  Department  upon  any  subject  relating  to  the  duties  of 
their  respective  offices. 

Art.  63.— He  shall  from  time  to  time  give  the  General  Assembly  infor- 
mation respecting  the  situation  of  the  State,  and  recommend  to  their 
consideration  such  measures  as  he  may  deem  expedient 

Abt.  64. — He  may,  on  extraordinary  occasions,  oonvene  the  General 
Assembly  at  the  seat  of  government,  or  at  a  different  place  if  that  should 
have  become  dangerous  from  an  enemy  or  from  epidemic;  and  in  case  of 
disagreement  between  the  two  Houses  as  to  the  time  of  adjournment,  he 
may  adjourn  them  to  such  time  as  he  may  think  proper,  not  exceeding 
four  months. 

Abt.  65. — He  shall  take  care  that  the  laws  be  faithfully  executed. 

Abt.  66. — Every  bill  which  shall  have  passed  both  houses  shall  be 
presented  to  the  Governor;  if  he  approve,  he  shall  sign  it;  if  he  do  not, 
he  shall  return  it  with  his  objections  to  the  house  in  which  it  originated, 
which  shall  enter  the  objections  at  large  upon  its  journal,  and  proceed  to 
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reconsider  it.  If,  after  such  reconsideration  two-thirds  of  all  the  mem- 
bers present  in  that  house  shall  agree  to  pass  the  bill,  it  shall  be  cent 
with  the  objections  to  the  other  house,  by  which  it  shall  likewise  be 
reconsidered;  and  if  approved  by  two-thirds  of  the  members  present  in  that 
house,  it  shall  be  a  law.  But  in  such  cases  the  vote  of  both  houses  shall 
be  determined  by  yeas  and  nays,  and  the  names  of  members  voting  for 
or  against  the  bill  shall  be  entered  on  the  journal  of  each  house  respec- 
tively. If  any  bill  shall  not  be  returned  by  the  Governor  within  five 
days  after  it  shall  have  been  presented  to  him,  it  shall  be  a  law  in  like 
manner  as  if  he  had  signed  it;  unless  the  General  Assembly  by  adjourn- 
ment prevent  its  return;  in  which  case  the  said  bill  shall  be  returned  on 
the  first  day  of  the  meeting  of  the  General  Assembly  after  the  expira- 
tion of  said  five  days,  or  be  a  law. 

Art.  67. — Every  order,  resolution  or  vote,  to  which  the  concurrence 
of  both  houses  may  be  necessary,  except  on  a  question  of  adjournment, 
shall  be  presented  to  the  Governor;  and  before  it  shall  take  effect,  be 
approved  by  him,  or,  being  disapproved,  shall  be  repassed  by  two-thirds 
of  the  members  present. 

Art.  68. — There  shall  be  a  Secretary  of  State,  who  shall  hold  his  office 
during  the  term  for  which  the  Governor  shall  have  been  elected.  The 
records  of  the  State  shall  be  kept  and  preserved  in  the  office  of  the  Sec- 
retary; he  shall  keep  a  fair  register  of  the  official  acts  and  proceedings  of 
the  Governor,  and  when  necessary  shall  attest  them;  he  shall,  when  re- 
quired, lay  the  said  register,  and  all  papers,  minutes  and  vouchers,  rela- 
tive to  his  office,  before  either  House  of  the  General  Assembly,  and  shall 
perform  such  other  duties  as  may  be  enjoined  on  him  by  law. 

Art.  69.— There  shall  be  a  Treasurer  of  the  State,  and  an  Auditor  of 
Public  Accounts,  who  shall  hold  their  respective  offices  during  the  term 
of  four  years.  At  the  first  election  under  this  Constitution,  the  Treasurer 
shall  be  elected  for  two  years. 

Abt.  70. — The  Secretary  of  State,  Treasurer,  and  Auditor  of  Public 
Accounts,  shall  be  elected  by  the  qualified  electors  of  the  State;  and  in 
case  of  any  vacancy  caused  by  the  resignation,  death,  or  absence  of  the 
Secretary,  Treasurer,  or  Auditor,  the  Governor  shall  order  an  election  to 
fill  said  vacancies;  Provided,  The  unexpired  term  to  be  filled  be  mare 
than  twelve  months.  When  otherwise,  the  Governor  shall  appoints 
person  to  perform  the  duties  of  the  office  thus  vacant  until  the  ensuing 
general  election. 

Art.  71. — The  Treasurer,  and  the  Auditor,  shall  receive  a  salary  of  fi*e 
thousand  dollars  per  annum  each.  The  Secretary  of  State  shall  receive  t 
salary  of  three  thousand  dollars  per  annum. 

Art.  72. — AH  commissions  shall  be  in  the  name,  and  by  the  authority 
of  the  State  of  Louisiana;  and  shall  be  sealed  with  the  State  seal,  signed 
by  the  Governor,  and  countersigned  by  the  Secretary  of  State. 

TITLE  IV.— JUDICIARY  DEPARTMENT. 

Abt.  73. — The  judicial  power  shall  be  vested  in  a  Supreme  Court,  in 
District  Courts,  in  Parish  Courts  and  in  Justices  of  the  Peace. 

Art.  74. — The  Supreme  Court,  except  in  cases  hereinafter  prodded, 
shall  Jiave  appellate  jurisdiction  only;  which  jurisdiction  shall  extend  to 
all  cases  when  the  matter  in  dispute  shall  exceed  five  hundred  dollars; 
and  to  all  cases  in  which  the  constitutionality  or  legality  of  any  tax,  toll 
or  impost  of  any  kind  or  nature  whatsoever,  or  any  fine,  forfeiture  or 
penalty  imposed  by  a  municipal  corporation  shall  be  in  contestation, 
whatever  may  be  the  amount  thereof;  and  in  such  cases  the  appeal  sLall 
be  direct  from  the  court  in  which  the  case  originated,  to  the  Supreme 
Court;  and  in  criminal  cases,  on  questions  of  law  only,  whenever  the 
punishment  of  death,  or  imprisonment  at  hard  labor,  or  a  fine  exceeding 
three  hundred  dollars,  is  actually  imposed. 

Art.  75. — The  Supreme  Court  shall  be  composed  of  one  Chief  Jnsti**, 
and  four  Associate  Justices,  a  majority  of  whom  shall  constitute  a  quorum. 
The  Chief  Justice  shall  receive  a  salary  of  seven  thousand  five  hundred 
dollars,  and  each  of  the  Associate  Justices  a  salary  of  seven  thousand 
dollars  annually,  payable  quarterly  on  their  own  warrants.    TheCkief 
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Justice  and  the  Associate  Justices  shall  be  appointed  by  the  Governor, 
with  the  advice  and  consent  of  the  Senate,  for  the  term  of  eight  years. 
They  shall  be  citizens  of  the  United  States,  and  shall  have  practiced  law 
for  five  years,  the  last  three  thereof  next  preceding  their  appointment, 
in  the  State.  The  Court  shall  appoint  its  own  clerks,  and  may  remove 
them  at  pleasure. 

Art.  76.— The  Supreme  Court  shall  hold  its  sessions  in  the  city  of  New 
Orleans  from  the  first  Monday  in  the  month  of  November  to  the  end  of 
the  month  of  May.  The  General  Assembly  shall  have  power  to  fix  the 
sessions  elsewhere  during  the  rest  of  the  year;  until  otherwise  provided, 
the  sessions  shall  be  held  as  heretofore. 

Abt.  77.— The  Supreme  Court,  and  each  of  the  judges  thereof,  shall 
have  power  to  issue  writs  of  habeas  corpus,  at  the  instance  of  persons 
in  actual  custody,  in  cases  when  they  may  have  appellate  jurisdiction. 

Abt.  78. — No  judgment  shall  be  rendered  by  the  Supreme  Court,  with- 
out a  concurrence  of  a  majority  composing  the  court  Whenever  the 
majority  cannot  concur,  in  consequence  of  the  recusation  of  any  member 
of  the  court,  the  judges  not  recused  shall  have  power  to  call  upon  any 
judge  or  judges  of  the  District  Courts,  whose  duty  it  shall  be,  when  so 
called  upon,  to  preside  in  the  place  of  the  judge  or  judges  recused,  and 
to  aid  in  determining  the  case. 

Art.  79. — All  judges,  by  virtue  of  their  office,  shall  be  conservators  of 
the  peace  throughout  the  State.  The  style  of  all  processes  shall  be 
"  The  State  of  Louisiana."  All  prosecutions  shall  be  carried  on  in  the 
name  and  by  the  authority  of  the  State  of  Louisiana,  and  conclude 
"  against  the  peace  and  dignity  of  the  same.11 

Art.  80. — The  judges  of  all  courts,  whenever  practicable,  shall  refer 
to  the  law,  in  virtue  of  which  every  definitive  judgment  is  rendered;  but 
in  all  cases  they  shall  addnce  the  reasons  on  which  their  judgment  is 
founded. 

Art.  81. — The  judges  of  all  courts  shall  be  liable  to  impeachment  for 
crimes  and  misdemeanors.  For  any  reasonable  cause  the  Governor  shall 
remove  any  of  them,  om  the  address  of  two-thirds  of  the  members  elected 
to  each  house  of  the  General  Assembly.  In  every  such  case  the  cause  or 
causes  for  which  such  removal  may  be  required,  shall  be  stated  at  length 
in  the  address,  and  inserted  in  the  journal  of  each  house. 

Art.  82. — No  duties  or  functions  shall  ever  be  attached  by  law  to  the 
Supreme  or  .District  Courts  or  the  several  judges  thereof,  but  such  as  are 
judicial;  and  the  said  judges  are  prohibited  from  receiving  any  fees  of 
office,  or  other  compensation  than  their  salaries,  for  any  official  duties 
performed  by  them. 

Art.  83. — The  General  Assembly  shall  divide  the  State  into  judicial 
districts,  which  shall  remain  unchanged  for- four  years,  and  for  each  dis- 
trict court,  one  judge,  learned  in  the  law,  shall  be  elected  for  each  dis- 
trict, by  a  plurality  of  the  qualified  electors  thereof.  For  each  district 
there  shall  be  one  district  court,  except  in  the  parish  of  Orleans,  in  which 
the  General  Assembly  may  establish  as  many  district  courts  as  the  public 
interests  may  require.  Until  otherwise  provided,  there  shall  be  seven* 
district  courts  for  the  parish  of  Orleans,  with  the  following  original 
jurisdiction:  the  first,  exclusive  criminal  jurisdiction;  the  second,  exclu- 
sive probate  jurisdiction;  the  third,  exclusive  jurisdiction  of  appeals 
from  justices  of  the  peace;  the  fourth,  fifth,  sixth  and  seventh  district 
courts,  exclusive  jurisdiction  in  all  civil  cases,  except  probate,  when  the 
sum  in  contest  is  above  one  hundred  dollars,  exclusive  of  interest  These 
seven  courts  shall  also  have  such  further  jurisdiction,  not  inconsistent 
herewith,  as  shall  be  conferred  by  law. 

The  number  of  districts  in  the  State  shall  not  be  less  than  twelve  nor 
more  than  twenty.  The  clerks  of  the  district  courts  shall  be  elected  by 
the  qualified  electors  of  their  respective  parishes,  and  shall  hold  their 
office  for  four  year?. 

Art.  84. — Each  of  said  judges  shall  receive  a  salary  to  be  fixed  by  law, 
which  shall  not  be  increased  or  diminished  during  his  term  of  office,  and 
shall  never  be  less  than  five  thousand  dollars.  He  must  be  a  citizen  of 
the  United  States,  over  the  age  of  twenty-five  years,  and  have  resided  in 
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the  State  and  practiced  law  therein  for  the  space  of  two  years  next  pre- 
ceding his  election.  The  judges  of  the  district  courts  shall  hold  their 
office  for  the  term  of  1onr  years. 

Art.  83. — The  district  courts  shall  have  original  jurisdiction  in  all 
civil  cases  when  the  amount  in  dispute  exceeds  five  hundred  dollars  ex- 
clusive of  interest.  In  criminal  cases  their  jurisdiction  shall  be  unlim- 
ited. They  shall  have  appellate  jurisdiction  in  civil  ordinary  suits  when 
the  amount  in  dispute  exceeds  one  hundred  dollars  exclusive  of  interest. 
Art.  8(5. — For  each  parish  court  one  judge  shall  be  elected  by  the 
qualified  electors  of  the  parish .  He  shall  hold  his  office  for  the  term  of 
two  years.  He  shall  receive  a  salary  and  fees  to  be  provided  by  law. 
Until  otherwise  provided,  each  parish  judge  shall  receive  a  salary  of  one 
thousand  two  hundred  dollars  per  annum,  and  such  fees  as  are  established 
by  law  for  clerks  of  district  courts.  He  shall  be  a  citizen  of  the  United 
States  and  of  this  State. 

Art.  87. — The  parish  courts  shall  have  concurrent  jurisdiction  with 
the  justices  of  the  peace  in  all  cases  when  the  amount  in  controversy  is 
more  than  twenty-five  dollars  and  less  than  one  hundred  dollars,  exclu- 
sive of  interest.  They  shall  have  exclusive  original  jurisdiction  in  ordin- 
ary suits  in  all  cases  when  the  amount  in  dispute  exceeds  one  hundred 
dollars  and  does  not  exceed  five  hundred  dollars;  subject  to  an  appeal  to 
the  district  court  in  all  cases  when  the  amount  in  contestation  exceeds 
one  hundred  dollars,  exclusive  of  interest  All  successions  shall  be 
opened  and  settled  in  the  parish  courts;  and  all  suits  in  which  a  succes- 
sion is  either  plaintiff  or  defendant,  may  be  brought  either  in  the  parish 
or  district  court,  according  to  the  amount  involved.  In  criminal  matters 
the  parish  courts  shall  have  jurisdiction  in  all  cases  when  the  penalty  is 
not  necessarily  imprisonment  at  hard  labor  or  death,  and  when  the 
accused  shall  waive  trial  by  jury.  They  shall  also  have  the  power  of 
committing  magistrates,  and  such  other  jurisdiction  as  may  be  conferred 
on  them  by  law.  There  shall  be  no  trial  by  jury  before  the  parish  courts. 
Art.  88. — In  all  probate  matters  when  the  amount  in  dispute  shall  ex- 
ceed five  hundred  dollars,  exclusive  of  interest,  the  appeal  shall  be 
directly  from  the  parish  to  the  Supreme  Court 

Art.  89. — The  justices  of  the  peace  shall  be  elected  by  the  electors  of 
each  parish  in  the  manner  to  be  provided  by  the  General  Assembly. 
They  shall  hold  office  for  the  term  of  two  years,  and  their  compensation 
shall  be  fixed  by  law.  Their  jurisdiction  m  civil  cases  shall  not  exceed 
one  hundred  dollars,  exclusive  of  interest,  subject  to  an  appeal  to  the 
parish  court,  in  all  cases  when  the  amount  in  dispute  shall  exceed  ten 
dollars,  exclusive  of  interest.  They  shall  have  such  criminal  jurisdiction 
as  shall  be  provided  for  by  law. 

Art.  90. — In  any  case  when  the  judge  may  be  recused,  and  when  he  is 
not  personally  interested  in  the  matters  in  contestation,  he  shall  select  a 
lawyer,  having  the  qualifications  required  for  a  judge  of  his  court,  to  try 
such  cases.  And  when  the  judge  is  personally  interested  in  the  suit,  he 
shall  call  upon  the  parish  or  district  judge,  as  the  case  may  be,  to  try  the 
,pase. 

Art  91. — The  General  Assembly  shall  have  power  to  vest  in  the  parish 
judges  the  right  to  grant  such  orders  and  to  do  such  acts  as  may  be 
deemed  necessary  for  the  furtherance  of  the  administration  of  justice; 
and  in  all  oases  the  power  thus  granted  shall  be  specified  and  determined. 
Art.  92.— There  shall  be  an  Attorney  General  for  the  State,  who  shall 
be  elected  by  the  qualified  electors  of  the  State  at  large.  He  shall  receive 
a  salary  of  five  thousand  dollars  per  annum,  payable  quarterly  on  his  own 
warraut,  and  shall  hold  his  office  for  four  years.  There  shall  be  a  Dis- 
trict Attorney  for  each  judicial  district  of  the  State,  who  shall  be  elected 
by  the  qualified  electors  of  the  judicial  district.  He  shall  receive  a  salary 
of  fifteen  hundred  dollars,  payable  quarterly  on  his  own  warrant*  and 
shall  hold  his  office  for  four  years. 

Art.  93.— There  shall  be  a  Sheriff  and  Coroner  elected  by  the  qualified 
electors  of  each  parish,  except  the  parish  Of  Orleans.  In  the  parish  of 
Orleans,  there  shall  be  elected  by  the  qualified  electors  of  the  parish  at 
large  one  sheriff  for  the  criminal  court*  who  shall  be  the  executive  officer 
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of  said  court,  and  ahull  have  charge  of  the  parish  prison.  There  shall 
also  be  elected  by  the  qualified  electors  of  the  parish  at  large,  one  -sheriff 
who  shall  be  the  executive  officer  of  the  civil  courts,  and  who  shall  perform 
all  other  duties  heretofore  devolving  upon  the  sheriff  of  the  parish  of 
Orleans,  except  those  herein  delegated  to  the  sheriff  of  the  criminal 
court.  The  qualified  electors  of  the  city  of  New  Orleans,  residing  below 
the  middle  of  Canal  street*  shall  elect  one  coroner  for  that  district,  and 
the  qualified  electors  of  the  city  of  New  Orleans,  residing  above  the 
middle  of  Canal  street,  together  with  those  residing  in  that  part  of  the 
parish  known  as  Orleans,  right  bank,  shall  elect  one  coroner  for  that 
district  All  of  said  officers  shall  hold  their  office  for  two  years,  and 
receive  such  fees  of  office  as  may  be  prescribed  by  law. 

Abt.  94. — No  judicial  powers,  except  as  committing  magistrates  in 
criminal  oases,  shall  be  conferred  on  any  officers  other  than  those  men- 
tioned in  this  title;  except  such  as  may  be  necessary  in  towns  and  cities; 
and  the  judicial  powers  of  such  offices  shall  not  extend  further  than  the. 
cognizance  of  cases  arising  under  the  police  regulations  of  towns  and 
cities  in  the  State.  In  any  case  where  such  officers  shall  assume  jurisdic- 
tion over  other  matters  than  those  which  may  arise  under  police  regula- 
tions, or  under  their  jurisdiction,  as  committing  magistrates,  they  shall 
be  liable  to  an  action  of  damages  in  favor  of  the  party  injured,  or  his 
heirs ;  and  a  verdict  in  favor  of  the  party  injured  shall,  ipso  facto,  operate 
a  vacation  of  the  office  of  said  officer. 

TITLE  V. —IMPEACHMENT. 

Abt.  95. — The  power  of  impeachment  shall  be  vested  in  the  House  of 
Bepresen  tati  ves. 

Abt*  9ti. — Impeachments  of  the  Governor,  Lieutenant  Governor, 
Attorney  General,  Secretary  of  State,  Auditor  of  Public  Accounts,  State 
Treasurer,  Superintendent  of  Public  Education,  and  of  the  judges  of  the 
inferior  courts,  justices  of  the  peace  excepted,  shall  be  tried  by  the 
Senate ;  the  Chief  Justice  of  the  Supreme  Court,  or  the  senior  asso- 
ciate judge  thereof,  shall  preside  dnriug  the  trial  of  such  impeachments. 
Impeachments  of  the  judges  of  the  Supreme  Court  shall  be  tried  by  the 
Senate.  When  sitting  as  a  court  cf  impeachment,  the  Senators  shall  be 
upon  oath  or  affirmation,  and  no  person  shall  be  convicted  without  the 
concurrence  of  two-thirds  of  the  Senators  present 

Art.  97. — Judgments  in  cases  of  impoachment  shall  extend  only  to 
removal  from  office,  and  disqualification  trom  holding  any  office  of  honor, 
trust,  or  profit  in  the  State;  but  the  convicted  parties  shall,  nevertheless, 
be  subjeot  to  indictment,  trial  and  punishment,  according  to  law. 

TITLE  VI. -GENERAL  PROVISIONS. 

Art.  98. — Every  male  person,  of  the  age  of  twenty-one  years  or  up- 
wards, born  or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  and  a  resident  of  this  State  one  year  next  preceding  an 
election,  and  the  last  ten  days  within  the  parish  in  which  he  offers  to  yote, 
shall  be  deemed  an  elector,  except  those  disfranchised  by  this  Constitu- 
tion, and  persons  under  interdiction. 

Abt.  99.— The  following  persons  shall  be  prohibited  from  voting  and 
holding  any  office:  All  persons  who  shall  have  been  convicted  of  treason, 
perjury,  forgery,  bribery,  or  other  crime  punishable  in  the  penitentiary* 
and  persons  under  interdiction.  All  persons  who  are  estopped  from 
claiming  the  right  of  suffrage,  by  abjuriug  their  allegiance  to  the  itnited 
States  Government,  or  by  notoriously  levying  war  against  it,  or  adhering 
to  its  enemies,  giving  them  aid  or  comfort,  but  who  have  not  expatriated 
themselves,  nor  have  been  convicted  of  any  of  the  crimes  mentioned  in 
the  first  paragraph  of  this  article,  are  hereby  restored  to  the  said  right, 
except  the  following:  Those  who  held  office,  civil  or  military,  for  one 
year  or  more,  under  the  organization  styled  "the  Confederate  States  of 
America;"  those  who  registered  themselves  as  enemies  of  the  United 
States;  those  who  acted  as  leaders  of  guerrilla  bands  during  the  late  re- 
Jjellion;  those  who,  in  the  advocacy  of  treason,  wrote  or  published  news- 
paper articles  or  preaohed  sermons  during  the  late  rebellion;  and  those 
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who  voted  for  and  signed  an  ordinance  of  Recession  in  any  "State.  Kn 
person  included  in  these  exceptions  shall  either  vote  oi\hold  office  until 
fie  shall  have  relieved  himself  by  voluntary  wrfting  and  signing  a  certi- 
ficate setting  forth  that  he  acknowledges  the  late  rebellion  to  have  been 
morally  and  politically  -wrong,  and  that  he  regrets  any  aid  and  comfort 
he  may  have  given  it;  and  he  shall  file  the  certificate  in  the  office  of  the 
Secretary  of  State,  arid  it  shall  be  published  in  the  official  journal. 
Provided,  That  no  person  who,  prior  to  the  first  of  January  eighteen 
hundred  and  sixty-eight,  favored  the  execution  of  the  laws  of  the  United 
States,  popularly  known  as  the  .Reconstruction  Acts  of  Congress,  and 
openly  and  actively  assisted  the  loyal  men  of  the  State  in  their  efforts  to  ' 
restore  Louisiana  to  her  position  in  the  Union,  shall  be  held  to  be  in- 
cluded among  those  herein  excepted.  Registrars  of  voters  shall  take  the 
oath  of  any  such  person  as  prima  facie  evidence  of  the  fact  that  lie  is 
entitled  to  the  benefit  of  this  proviso. 

Art.  100. — Members  of  the  General  Assembly,  and  all  other  officers, 
before  they  enter  upon  the  duties  of  their  offices  shall  take  the  following 
oath  or  affirmation:  "I,  (A.  B.)  do  solemnly  swear  (or  affirm)  that  I  ac- 
cept the  civil  and  political  equality  of  all  men,  and  agree  not  to  attempt  ' 
to  deprive  any  person  or  persons,  on  account  of  race,  color,  or  previous 
condition,  of  any  political  or  civil  right,  privilege,  or  immunity  enjoyed 
by  any  other  class  of  men ;  that  I  will  support  the  Constitution  and  laws 
of  the  United  States,  and  the  Constitution  and  laws  of  this  State,  and 
that  I  will  faithfully  and  impartially  discharge  and  perform  all  the  duties 

incumbent  on  me  as according  to  the  best  of  my  ability  and  un«  • 

derstanding.     So  help  me  God,w 

Art.  101.— -Treason  against  the  State  shall -consist  only  in  levying  war 
against  it  or  in  adhering  to  its  enemies — giving  them  aid  and  comfort 
No  person  shall  be  convicted  of  treason  except  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  his  confession  in  open  court. 

Art.  102. — All  penalties  shall  be  proportioned  to  the  nature  of  the 
offence. 

Art.  103. — The  privilege  of  free  suffrage  shall  be  supported  by  laws 
regulating  elections  and  prohibiting  under  adequate  penalties  all  undue 
influence,  thereon  from  power,  bribery,  tumult,  or  other  improper  prac- 
tice. 

Art.  104. — No  money  shall  be  drawn  from  the  treasury,  but  in  pursu- 
ance of  specific  appropriations  made  by  law.  A  statement  and  account  ' 
of  receipts  and  expenditures  of  all  public  moneys  shall  be  made  annually 
in  such  manner  as  shall  be  prescribed  by  law;  and  the  first  General  As- 
sembly convening  under  this  Constitution  shall  make  a  special  appropri- 
ation to  liquidate  whatever  portion  of  the  debt  of  this  Convention  may 
at  that  time  remain  unpaid  or  unprovided  for. 

Art.  105. — All  civil  officers  of  the  State  at  large  shall  be  voters  of  and 
reside  within  the  State;  and  all  district  or  parish  officers  shall  reside 
within  their  respective  districts  or  parishes,  and  shall  keep  their  offices 
at  such  place  therein  as  may  be  required  by  law. 

Art.  106. — All  civil  officers  shall  be  removable  by  an  address  of  two- 
thirds  of  the  members  elect  to  each  House  of  the  General  Assembly, 
except  those  whose  removal  is  otherwise  provided  for  by  this  Constitu- 
tion. 

Art.  107. — In  all  elections  by  the  people  the  vote  shall  betaken  by 
ballot;  and  in  all  elections  by  the  Senate  and  House  of  Representatives, 
jointly  or  separately,  the  vote  shall  be  given  viva  voce. 

Art.  108. — None  but  citizens  of  the  United  States  and  of  this  State 
shnll  be  appointed  to  any  office  of  trust  or  profit  in  this  State. 

Art.  109. — The  laws,  public  records,  and  .the  judicial  and  legislative 
rocoedings  of  the  State  shall  be  promulgated  and  preserved  in  the 
English  language;  and  no  law  shall  require  judicial  process  to  be  issued 
in  any  other  than  the  English  language. 

Art.  110.— No  ex  port  facto  or  retroactive  law,  nor  any  law  impairing 
the  obligation  of  contracts  shall  be  passed;  nor  vested  rights  bo  divested, 
unless  for  purposes  of  public  utility  and  for  adequate  compensation 
made. 
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Art.  111. — Whenever  the  General  Assembly  shall  contraot  a  debt  ex- 
ceeding in  amount  the  snm  of  one  hundred  thousand  dollars,  unless  in 
cane  of  war  to  repel  invasion  or  suppress  insurrection,  it  shall,  in  the  law 
creating  the  debt,  provide  adequate  ways  and  means  for  the  payment  of 
the  current  interest  and  of  the  principal  when  the  same  shall  become 
due;  and  the  said  law  shall  be  irrepealable  until  principal  and  interest 
be  fully  paid;  or  uuless  the  repealing  law  contain  some  adequate  provi- 
sion for  the  payment  of  the  principal  and  interest  of  the  debt. 

.Abt.  112. — The  General  Assembly  shall  provide '  by  law  for  all  change 
of  venue  in  civil  and  criminal  cases. 

Abt.  113.— The  General  Assembly  may  enact  general  laws  regulating 
the  adoption  of  children,  emancipation  of  minors,  and  the  granting  of 
divorces;  but  no  special  law  shall  be  passed  relating  to  particular  or  in- 
dividual cases. 

Art.  114.— Every  law  shall  express  its  object  or  objects  in  its  title. 

Abt.  115  — No  law  shall  be  revived  or  amended  by  reference  to  its  title; 
baft  in  such  case  the  revived  or  amended  section  shall  "be  re-enacted  and 
published  at  length. 

Abt.  110.—  The  General  Assembly  shall  never  adopt  any  system  or 
code  of  laws  by  general  reference  to  such  system  or  code  of  laws;  bat  in 
all  cases  shall  specify  the  several  provisions  of  the  law  it  may  enact. 

Abt.  117. — No  person  shall  hold  or  exercise,  at  the  same  time,  more 
than  one  office  of  trust  or  profit,  except  that  of  justice  of  the  peace,  or 
notary  public. 

Abt.  118. — Taxation  shall  be  equal  and  uniform  throughout  the  State. 
All  property  shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained 
as  directed  by  law.  The  General  Assembly  shall  have  power  to  exempt 
from  taxation  property  actually  used  for  church,  school  or  charitable 
purposes.  The  General  Assembly  may  levy  an  income  tax  upon  all  per- 
sons pursuing  any  occupation,  trade,  or  calling.  Aud  all  such  persons 
shall  obtain  a  license,  as  provided  by  law.  All  tax  on  income  shall  be. 
pro  rata  on  the  amount  of  income,  or  business  done.  And  all  deeds  of 
sale  made,  or  that  may  be  made  by  collectors  of  taxes,  shall  be  received 
by  courts  in  evidence  as  prima  facie  valid  sales.  The  General  Assembly 
mall  levy  a  poll  tax  on  all  male  inhabitants  of  this  State,  over  twenty* 
one  years  old,  for  school  and  charitable  purposes,  which  tax  shall  never 
exceed  one  dollar  and  fifty  cents  per  annum. 

Abt.  119. — No  liability,  either  State,  parochial,  or  municipal,  shall 
exist  for  any  debts  contracted  for,  or  in  the  interest  of  the  rebellion 
against  the  United  States  Government. 

Abt..  120. — The  General  Assembly  may  determine  the  mode  of  filling 
Vacancies  in  all  offices  for  which  provision  is  not  made  in  this  Constitu- 
tion. 

Abt.  121. — The  Oeneral  Assembly  shall  pass  no  law  requiring  a  prop- 
erty qualification  for  office. 

Abt.  122. — All  officers  shall  continue  to  discharge  the  duties  of  their 
offices  until  their  successors  shall  have  been  inducted  into  office;  except  in 
oases  of  impeachment  or  suspension. 

Art.  123.— The  General  Assembly  shall  provide  for  the  protection  of 
4he  rights  of  married  Women  to  their  dotal  and  paraphernal  property, 
and  for  the  registration  of  the  same;  but  no  mortgage  or  privilege  shall 
hereafter  affect  third  parties  unless  recorded  in  the  parish  where  the  pro- 
perty to  be  affected  is  situated.  The  tacit  mortgages  and  privileges  now 
existing  in  this  State  shall  cease  to  have  effect  against  third  persons  after 
the  first  day  of  January,  eighteen  hundred  and  seventy,  unless  duly  re- 
corded. The  General  Assembly  shaH  provide  by  law  for  the  registration 
of  all  mortgages  and  privileges. 

Abt.  124b— The  General  Assembly,  at  its  first  session  under  this  Con- 
stitution, shall  provide  an  annual  pension  for  the  veterans  of  eighteen 
hundred  and  fourteen,  and  eighteen  hundred  and  fifteen,  residing  in  the 
State. 

Abt.  126.— The  military  shall  be  in  subordination  to  the  civil  power. 

Abt.  126.—  It  shall  be  the  duty  of  the  General  Assembly  to  make  it 
td 
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ebligatmy  upon  each  parish  to  support  all  paupers  residing  -within  its 
limits. 

Art.  127.— All  agreements,  the  consideration  of  which  was  Confederate 
money,  notes  or  bonds,  arc  null  and  void;  and  shall  not  be  enforced  by 
the  oo art j  of  this  State. 

Abt.  128. — Contracts  for  the  sale  of  persons  are  null  and  void;  and 
shall  not  be  enforced  by  the  courts  of  thin  State. 

Abt.  129. — The  State  of  Louisiana  shall  never  assume  nor  pny  any  del* 
or  obligation  contracted  or  inourred  iu  aid  of  the  rebellion;  nor  shall 
this  State  ever,  in  any  manner,  claim  from  the  United  States,  or  make 
any  allowance  or  compensation  for  slaves  emancipated  or  liberated  in  *lj 
way  whatever. 

Aire.  ISO. — All  contracts  made  and  entered  into  under  the  pretended 
authority  of  any  government  heretofore  existing  in  this  State,  by  whicfc 
children  were  bound  out  without  the  knowledge  or  consent  of  their  pa- 
rents, are  hereby  declared  null  and  void;  nor  shall  any  child  be  bound 
out  to  any  one  for  any  term  of  years,  while  either  one  of  it*  parent! 
live,  without  the  consent  of  such  parent,  except  in  cases  of  children  le- 
gally sent  to  the  house  of  correction. 

Airr.  131. — The  seat  of  government  shall  be  established  at  the  city  of 
New  Orleans,  and  shall  not  be  removed  without  the  consent  of  two-thirds 
of  the  members  of  both  houses  of  the  General  Assembly. 

Art.  132. — All  lands  sold  in  pursuance  of  decrees  of  courts  shall  be 
divided  into  tracts  of  from  ten  to  fifty  acres. 

Art.  133. — No  judicial  powers  shall  be  exercised  by  clerks  of  courts. 

Art.  134. — No  soldier,  sailor,  or  marine  in  the  military  or  naval  service 
of  the  United  States  shall  hereafter  acquire  a  residence  in  this  State  by 
reason  of  being  stationed  or  doing  duty  in  the  same. 

TITLE  VII.— PUBLIC  EDUCATION. 

Art.  135. — The  General  Assembly  shall  establish  at  least  one  free  pub* 
lie  school  in  every  parish  throughout  the  State,  and  shall  provide  fur  iti 
support  by  taxation  or  otherwise.  All  children  of  this  State  between  the 
ages  of  six  (6)  and  twenty-one  (21)  shall  be  admitted  to  the  public  school* 
or  other  institutions  of  learning  sustained  or  established  by  the  State  in 
common  without  distinction  of  race,  color,  or  previous  condition.  There 
shall  be  no  separate  schools  or  institutions  of  learning  established  exclu- 
sively for  any  race  by  the  State  of  Louisiana. 

Art.  136. — No  municipal  corporation  shall  make  any  rules  or  regula- 
tions contrary  to  the  spirit  and  intention  of  article  one  hundred  and 
thirty-five  (135.) 

Art.  137. — There  shall  be  elected  by  the  qualified  voters  of  this  State 
a  Superintendent  of  Public  Education,  who  shall  hold  his  office  for  four 
years.     His  duties  shall  be  prescribed  by  law,  and  he  shall  have  the  e*> 

gervision  and  the  general  control  of  all  public  schools  throughout  the 
tate.    He  shall  receive  a  salary  of  five  thousand  dollars  per  annum, 
payable  quarterly  on  his  own  warrant. 

Art.  138. — The  general  exercises  in  the  public  schools  shall  be  con- 
ducted in  the  English  language. 

Abt.  139. —The  proceeds  of  all  lands  heretofore  granted  by  tbe  United 
States  for  the  use  and  support  of  public  schools,  and  of  all  lands  or  other 
property  which  may  hereafter  be  bequeathed  for  that  purpose,  and  of  all 
lands  which  may  be  granted  or  bequeathed  to  tbe  State,  and  not  granted 
or  bequeathed  expressly  for  any  other  purpose  which  may  hereafter  be 
disposed  of  by  the  State,  and  the  proceeds  of  all  estates  of  deceased 
persons  to  which  the  State  may  be  entitled  by  law,  shall  be  held  by  the 
State  as  a  loan,  and  shall  be  and  remain  a  perpetual  fund  on  which  the 
State  shall  pay  an  annual  interest  of  six  per  cent,  which  interest,  with 
the  interest  of  the  trust  fund  deposited  with  this  State  by  the  United 
States,  under  the  act  of  Congress,  approved  June  the  twenty-third, 
eighteen  hundred  and  thirty-six,  and  the  rent  of  the  unsold  lands,  shall 
be  appropriated  to  the  support  of  such  schools;  and  this  appropriation 
shall  remain  inviolable. 
A»r.  1*0,  — No  appopratjou  eJiaU  be  made  by  tbe  General  Assembly 
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for  the  support  of  any  private  school,  or  any  private  institution  of  learn-* 
ing  whatever. 

Abt.  141. — One-half  of  the  funds  derived  from  the  poll-tax  herein 
provided  for  shall  be  appropriated  exclusively  to  the  support  of  the  free 
public  schools  throughout  the  State,  and  the  University  of  New  Orleans: 

Air?.  142. — A  University  shall  be  established  and  maintained  in  the  city 
of  New  Orleans.  It  shall  be  composed  of  a  law,  a  medical,  and  a  colle- 
giate department,  each  with  appropriate  faculties.  The  General  Assembly 
shall  provide  by  law  for  its  organization  and  maintenance;  Provided, 
That  all  departments  of  this  institution  of  learning  shall  be  opened  in 
common  to  all  students  capable  of  matriculating.  No  rules  or  regular 
tions  shall  be  made  by  the  trustees,  faculties,  or  other  officers  of  said 
institution  of  learning,  nor  shall  any  laws  be  made  by  the  General  Assem- 
bly violating  the  letter  or  spirit  of  the  articles  under  this  title. 

Abt.  143. — Institutions  for  the  support  of'  the  insane,  the  education 
and  support  of  the  blind  and  the  deaf  and  dumb  shall  always  be  fostered 
by  the  State,  and  be  subject  to  such  regulations  as  may  be  prescribed  by 
the  General  Assembly. 

TITLE  VIII.  — MILITIA. 

Abt.  144. — It  shall  be  the  duty  of  the  General  Assembly  to  organize 
the  militia  of  the  State;  and  all  able  bodied  male  citizens,  between  the 
ages  of  eighteen  and  forty-five  years,  not  disfranchised  by  the  laws  of 
the  United  States,  ond  of  this  State,  shall  be  subject  to  military  duty. 

Abt.  145. — The  Governor  shall  appoint  all  commissioned  officers,  sub- 
ject to  confirmation  or  rejection  by  the  Senate,  except  the  staff  o Ulcers, 
who  shall  be  appointed  by  their  respective  chiefs,  and  commissioned  bv 
the  Governor.  All  militia  officers  shall  take  and  subscribe  to  the  oath 
prescribed  for  officers  of  the  United  States  army,  and  the  oath  prescribed 
for  officers  in  this  State. 

Abt.  146. — The  Governor  shall  have  power  to  call  the  militia  into  ac- 
tive service  for  the  preservation  of  law  and  order,  or  when  the  public 
safety  may  require  it.  The  militia  when  in  active  service  shall  receive 
the  same  pay  and  allowances  as  officers  and  privates  as  is  received  by 
officers  and  privates  in  the  United  States  army. 

TITLE  IX.— MODE  OF  EEVISING  THE  CONSTITUTION. 
•  Abt.  147. — Any  amendment  or  amendments  to  this  Constitution  may 
be  proposed  in  the  Senate  or  House  of  Representatives,  and  if  the  same 
shall  be  agreed  to  by  two-thirds  of  the  members  eleoted  to  each  house, 
such  proposed  amendment  or  amendments  shall  be  enteted  on  their 
respective  journals,  with  the  yeas  and  nays  taken  thereon;  and  the  Sec- 
retary of  State  shall  cause  the  same  to  be  published  three  months  before 
the  next  general  election  for  Representatives  to  the  General  Assembly, 
in  at  least  one  newspaper  in  every  parish  of  the  State  in  which  a  news- 
paper shall  be  published.  And  such  proposed  amendment  or  amendments 
shall  be  submitted  to  the  people  at  said  election;  and  if  a  majority  of 
the  voters  at  said  election  shall  approve  and  ratify  such  amendment  or 
amendments,  the  same  shall  become  a  part  of  this  Constitution.  If  more 
than  one  amendment  shall  -be  submitted  at  one  time,  they  shall  be  sub- 
mitted in  such  manner  and  form  that  the  people  may  vote  for  or  against 
each  amendment  separately. 

TITLE  X. —SCHEDULE. 

Abt.  148. — Theordinance  of  secession  of  the  State  of  Louisiana,  passed 
iwenty-sixth  of  January,  eighteen  hundred  and  sixty-one,  is  hereby  de- 
clared to  be  null  and  void.  The  Constitution  adopted  in  eighteen 
hundred  and  sixty-four,  and  all  previous  constitutions  in  the  State  of 
Louisiana,  are  declared  to  be  superseded  by  this  Constitution. 

Art.  149. — All  rights,  actions,  prosecutions,  claims,  contracts,  and  all 
laws  in  force  at  the  time  of  the  adoption  of  this  Constitution,  anl  not 
inconsistent  therewith,  shall  continue  as  if  it  had  not  been  adopted;  all 
judgments  and  judicial  snlea,  marriages,  and  executed  contracts  made  in 
good  faith,  and  in  accordance  with  existing  laws  in  this  Stato,  rendered, 
made,  or  entered  into,  between  the  twenty-sixth  day  of  January,  eighteen 
Jta&dredand  sixty-one,  and  the  date  when  this  Constitution  bhalt  be 


-qjs'AdUiAetf.to,  attthouiae  the  widening  of  tb*  New  Canal a&o> BjiftB. 
oApgmo*edLMiiti&f^lta^  i«.» ..." !« 

-rtMAnAet'tetunfcnd  And*  igrgnaQt  ihe»:Qpe. .fcundre^l  4&4  ;ttwy-n*» 
Tsdoiiafc.oi  an  Act .eniityad  '.  An  A&M*Jk*iva  to  C  rip^e*  ft^Ofl^eaj 
-A£Bsx>vexil)eeeftkber  twentieth,  eighte/anf  hundred  and  sjjjtyTnve,  .  ; ., 
-r.V  An  Ac*  for  fata  punishment  or  Pew*>na,lQf  fewia*rMig  witly  persu^v 
Jsagw  eotifiing  away,  harboring,,  feeding,,  or  secreting  J*ebo«?rf^Jfc;- 
taaats  or  Apprentice. "  Approved,  December  *w*nty-£rsv  eighteen  ?*#%■ 
«bred  andaxfy'-five*  *  •  -.*.#rJt 

.  ■  **  An  Act  to  pnnisb,  in  certain,  caooq,  tie  Employe**  of  Lafoargni^M 
Apprentices."  Approved  December  twenty  tfirst,  efghteftn  ^ujj¥fred**4 
sixty-five.  *  * 

*.  *•  An  Aet  in.  relation  to  exemption-  frost.  State,  Parieband  City  tax** 
40b  jfcb6'tyjaara  eighteen  hundred  and,  sixty-two*  eigbte**  Jauudced  aid 
sixty-three,  eighteen  .hundred  and  rixty-four^afrl  WjWWR  b«*d?sd  wi 
-sjsctyfive,  in  eextein  oases. "  Ce*tiiWd;sis4?eefttb  Ma^ofa»j  right  f^n,^par 
-dredlaaid  sixty  »eix, 

-i  :f'An' Aot  -granting  Ferry  Rrivilegee,  to  C,  K.  Marshall,  bis  heirs  or 
assigns-"  ,  Approved  March  tenth,  eighteen  hundred  and  sj*ty4*x>  .  ,  T 
:  >*vAn.Act  to  authorize  the  Board  of  Levee,  Ckupmissjo^era^o/^to 
lad ve»  District  in  the  parishes  of  Madison  and  Carroll,  to  issue  09901," 
etc.,  etc.  Approved  March  twenty-eighth,  eighteen  hundred,  andjS&tff- 
seven.  t 

1.  Section  third  of  "  An  Act  to.  organize  the  Police  of  New  Orleans,  aft£ 
to  eroat*  a  Police  Board  therein. "  Approved  twelfth  of  February,  eigh- 
teen hundred  and  sixty-six.  .  t 
■:  Abt.  160.— The  laws  relative  to  the  duties  of  officers  shall  remain  in 
force,  though  contrary  to  this  Constitution,  and  the  several  duties.  \» 
(performed  by  the  respective  officers,  until,  the  organization  .©fithagoY- 
■erntaierit  under  this  Constitution. 

'Awr»15L— The  General  Assembly  shall  provide  for  the  cewflvslftf 
«sjvses  now  pending  ia  the  courts  of  this  State  to  courts  cheated  by  <* 
waiter  this  Constitution,  t   . 
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.-  Abt,  162.~ImDaediately  upon  the  adjournment  oi  this  Convootiop 
this  Constitution  ahaU  be  submitted  for  ratitosiio*  to  the  gagjsftww 
voter*  of  the  Slate  ia  oanformity  to  the  Act  -el .  Cony cww  paeoqd  jtooh 
second,  eighteen  hundred  and  sixty-eeven>.  enticed  "  An  Aet  ie  provida 
tot  *tlie  more  .efficient  government  of  the  rebel  Steles, "  and  .tfct>  nPl*.f*Ja> 
Elementary  thereto.  1 

■  Awr.  158.—  The  election  for  the  ratifioatioft  of  the  Cpnatitat*oa  shell 
wis/ held?  es»  Friday  and  Saturday,  the  seventeenth  andieijgfcteeAth  4*?*** 
April,  eighteen  hundred  and  sixty-eight,  at  the  p]ase»iM>w  Mrosaii^edhy 
law;  and  the  polls  shall  be  kqpt  opes*  free*  seven  o'otoek ;  A~M;>it^«eyea 
tfofook  P.  M.  At  thai  election  ail  those  in  faver  of .  ret»f|tine?»J^€os«*> 
ttrtion  shall  have  written  *r  printed  on.  their  baUefe  .*«  For.  the  Cow***; 
^tio^;".Bnd  thoae« opposed  b^  rallying  the(ConsUtuik>t>ahaaMiwo  wsitsja 
<M^pzurtedo*4hem.ba*tote'^  .      . ,;   r,-^/ 

Art.  154. — In  order  to  establish  a  civil  fj~ """**»  TMTf.  is*  rnqainsd  hjtyt 
of 'Congress,  passed  Marsh  tweaty-ithird,  eighteen  hundred  and  uxty- 
seven,  an  election  shall  be  held  at  the  same.tytme-  and  plelM  atlHirt/the 
Cottstitutioii  is  islibmltted/lor  ratioodtion,  for  all  State,  judicial,  palish, 
$n<a  m^BJoipal^  officers,  {ox,  oaembers  Qf  theCkuar4.AsMn>u^j^^ifor 
Congressional  Representatives,^  which  election. the,  elecibrs  who  a» 
quah tied  uud^r  the  Becoustruction  Acts  of  Congress  shall  Vote,  feadfrt** 
others:  Provided,  Tht^  *ab£  elector  shall  be  eligible  to  any  office  under 
any,  municipal  corporation  in  this  State. 

A&r.  15ft -^At  the  eifeoKobl#o* '  the  ratification  of  the  Constisation,  and 
Yer'btllc^rSr*  of  >the  >  civil/. goer ermneut^  am  re/ieksil^sQdilgiOsa;  rtfcrtP1** 
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satisfactory  evidence  tfcat  tjhey  are  entitled  to  vote  as  registered  eleotdnr 

Abt.  156— TM  same  registrar*  end  oommiesioaifrs  wfto shall be  ap- 
pointed by  the  Commanding  General  of  the  Itifth  Military  District*  to 
superintend  the  election  for  the  ratification  er  rejection  of  the  Constitu- 
tion, shall,  also,  at  the' same  time  and  place,  superintend  the  election  for 
all  officers  and  Representatives  herein  ordered;  Provided*  They  be  autho- 
rized so  to  act  by  the  Commanding  General.  And  in  ease  the  Comman- 
ding General  should  not  so  authorize  said  registrars  and  eomuussioosts, 
the  Committee  of  Seven,  appointed  by  this  Convention  to  take*  charge  xd 
jthe  whole  matter  of  the  ratification  or  the  Constitution  and  the  election 
of  civil  officers,  shall  appoint  one  registrar  for  each  parish  in  Hie  Stated 
except  the  parish  of-  Orleans,  and  one- in  each  district  of  the  parish  of 
Oxteemy  oouuttng  Orleans  Rigbt  Bank  as  one  district,  who  shall,  each  in 
liia  parish  or  district,  appoint  a  sufficient  iramber  of  commissioners  of 
ejection  to  hold  the  said  election  for  said  civil  officers  and  Represent*-  . 
tires,  at  the  same  time  and  place  as  herein  provided  for. 

Abt.  157. — Returns  shall  be  made  m  dnpHeate,  sworn  to  by  the  com- 
missioners holding  the  election,  and  forwarded  within  three  days  there* 
after,  to  the  registrar*  of  the  parish  or  district  The  registrars  shall  im- 
mediately forward  one  copy  of  said  returns  to  the  Chairman  of  the 
Committee  of  Seven  appointed  by  this  Convention,  who  shall,  within  ten 
days  after  the  last  return  has  been  received,  make  proclamation  oi  tto 
result  of  eaid-eleetioit. 

,  Abt.  158. — All  civil  officers  thus  elected  shall  enter  upon  the  discharge 
oflheir  duties  on  the  second  "Monday  after  the  return  of  their  election 
shall  have  been  officially  promulgated,  or  as  soon  as  qualified  according 
to  law,  and  shall  continue  in  office  for  the  terms  of  their  respective 
offices  herein  prescribed.,  said  terms  to  date  from  the  first  Monday  ip 
November  following  the  election. 

Abt.  159.— The  General  Assembly  elected  under  this  Constitution 
shall  hold  its  first  session  in  the  city  of  New  Orleans  on  the  thfod 
Monday  after  the  official  promulgation  aforesaid,  and  proceed  immedi- 
ately upon  its  organisation,  to  ?ete  upon  the  adoption  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  proposed  by  Con- 
gress, and  passed  June  thirteenth,  eighteen  hundred  and  sixty-six;  said 
General  Assembly  shall  not  have  power  to  enact  any  laws  relative  to  the 
per  diem  of  members,  or  any  other  subject,  after  organisation,  until  said 
constitutional  amendjnent^shall  have  been  acted  upon. 

Abt.  160. — All  registrars  and  commisioners  appointed  under  this  Con- 
stitution shall,  before  entering  upon  their  duties,  take  and  subscribe  the 
oath  of  office  prescribed  by  Congress,  approved  July  second,  eighteen 
hundred  and  sixty-two,  entitled  "  An  Act  to  prescribe  an  oath  of  office;^ 
the  said  oath  of  office  shall  be  administered  to  each  registrar  by  the 
Chairman  of  the  Committee  of  Seven  and  to<eaoh  commissioner  by  the 
registrar  appointing} him. 

Abt.  161.— All  registrars,  commissioners,  and  other  officers,  necessary 
to  carry  into  effect  the  provisions  of  this  ordinance,  except  as  otherwise 
provided  for  by  the  Reconstruction  Acts  of  Congress,  shall  be  paid  out 
of  any  funds  raised  by  virtue  of  the  Tax  Ordinance,  adopted  by  the  Co  • 
vention,  December  twenty-fourth,  eighteen  hundred  and  sixty -seven,  not 
otherwise  appropriated. 

JAMBS  G  TALIAFEBBQ.  PretktenU 

TVM.  TIGERS,  Secretary. 

N«w  Oblbabs,  La.,  March  11,  1868. 

I  certify  that  the  foregoing,  is  a  correct  copy  of  the  Constitution  a* 
taken  from  the  official  records  of  the  Convention. 

HUGH  JJ  CAMPBELL,  Minute  CterJd. 


Nbw  Ob£bans,  La,,  January  1, 
I  certify  that  the  foregoing  is  a  correct  copy  of  the  Constitution. of 
Louisiana,  adopted  in  Convention,  March  7,  1868,  on  file,  and  of  record 
|a  the  office  of  the  Secretary  of  State. 

GEO,  E,  BO  YEE,  Secretary  qf  State, 
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ADMIRALTY: 

1  The  admiralty  jurisdiction  depends  on  the  nature  of  the  contract,  and 

is  limited  to  claims  and  services  purely  maritime,  and  touching 
rights  and  duties  appertaining  to  commerce  and  navigation. 

AvriU  v.  The  Alabama  BeUe  tf  <£  482 

2  A  contract  to  famish  a  steamboat  with  timber  and  other  materials  for 

the  repair  of  the  boat,  is  not  a  maritime  contract.  lb. 

AGENCY: 

1  Plaintiff*  shipped  a  cargo  of   lumber  to  his  agent  at  New  Orleans, 

with  instructions  to  sell  the  same,  and  deposit  the  proceeds  with 
DeGoioouria  &  Co.  The  agent  sold  the  lumber  and  deposited  the 
proceeds  with  DeGoicouria  &  Co.,  and  took  their  receipt  for  the 
amount  Plaintiff,  the  owner  of  the  lumber,  brings  suit  against 
DeGoioouria  &  Co.,  for  the  amount  of  Uhe  proceeds  of  the  sale, 
which  they  resist,  on  the  ground  that  the  agent  is  indebted  to  them, 
and  they  have  passed  the  same  to  his  credit:  Held — That  the  owner 
must  recover  from  the  depositary  the  amouut  of  the  sale,  with 
interest  Taylor  v.  DeGoicouria  &  Co,  30 

2  The  principal  is  not  liable  for  the  debts  of  his  agent,  contracted 

before  the  agency  commenced.  lb. 

3  Where  an  agent   deposits  money  belonging  to  his  principal,  in  his 

own  name,  the  principal  can  recover  the  same  from  the  depositary,  on 
showing  that  it  belonged  to  him  at  the  time  of  the  deposit         lb. 

4  The  question  of  the  liability  of  principal  or  agent  to  third  parties 

must  be  determined  by  the  circumstances  of  the  transaction  and  the 
conduct  of  the  parties.  Stehn  v.  Fasnacht  Brothers,  81 

6  Where  a  party,  dealing  with  an  agent,  with  a  knowledge  of  the  prin- 
cipal, gives  the  credit  to  the  agent,  he  is  bound  by  his  choice.  Story 
on  Agency,  No.  291.  16. 

6  The  principle  of  law  is  well  settled,  that  where  an  agent  disobeys  the 
instructions  of  his  principal,  and  loss  occurs  by  his  disobedience,  the 
agent  becomes  personally  liable  for  the  damages. 

Szymanski  v.  Phtsan,  90 

?  The  principle  of  law  is  equally  well  settled,  that  whenever  the  agent 
has  committed  a  breach  of  instructions,  and  the  principal  with  *  full 
knowledge  of  all  the  consequences  adopts  his  acts,  he  is  bound  by 
them,  and  the  agent  is  discharged:  and  the  principal's  acts  will  be 
liberally  construed  in  favor  of  a  ratification  of  the  acts  of  the  agent 

Ik 

8  Where  an  agent  or  mandatary  has  acted  within  the  scope  of  his  legiti- 
mate authority,  he  cannot  be  held  personally  responsible  for  a 
contract  made  by  him  with  a  third  person  in  that  capacity. 

Delaroderie&SonY.  Bart  and  Pike,  19* 
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AGENCY,  Continued. 

9  Defendants  were  the  lessees  of  the  Louisiana  Penitentiary,  from  1857 
to  1862,  under  the  law  of  1858.  After  the  expiration  of  their  lease 
they  continued  for  a  timS  Jt>  admju|8te#  tie  affairs  of  the  institution 
as  agents.  In  the  fall  of  1$62,  Jlity!  contracted  with  plaintiffs,  in  that 
capacity,  for  a  lot  of  lumber,  which  was  used  in  removing  the  ma- 
chinery and  property  thereof  from  Baton  Rouge  to  Clinton,  Louisi- 
ana, for  supposed  safety.  The  bill  for  the  price  of  the  lumber  is  made 
out  against  them  as  agents.  Plaintiffs  now  seek  'toVtidMf  i{bb\A 
r  ,,  personally,  liebte  en»  tee  wratitfat:  Ifeto^That  under  >tfeae>*taitte  ef 
facto*  they  cannot  be  held-  personally  liable;  that  piaintiiift, 'having 
admitted  their  agency  and  dealt  «with.tbem  in  thatcapaaity/  eaunot 
*_  * ecorer  from  them  individually;  lb. 

10.  jn  1862 plaintiff  removed . temporarily  to  the  State  of  Texas,  aplkjo 
€({  refuge  during  the  war,  Leaving  his  plantation  and  affairs,  ilk  tharge 
of  his  son-in-law,  N.  A.  Bacon,  with  full  power  to  manage  ihe/6am<$. 
,  aebe,  the  agent,  would  his  own  affairs.     The  agent  sold  soul©  &flhe 
.  cotton  and  some  lumber,  and  notified  the  owner  thereof  by  letter. 
.  Plaintiff  returned  from  Texas  after  the  war  had  ended,  bat  made  no 
-objection  to  the  action  of  his  agent  in  the  sale  of  the  cotton -until*  the 
, . .  Institution  of  this  suit  for  the  recovery  of  the*  value:    IM<l:-~1hat 
his  knowledge  of  the  action  of  his  agent  in  selling  the  property,  kind 
failing  to  make  any  objection  thereto,  amounted  to  a  ratification 
thereof  binding  on  the  principal  Mangvm  v.  Belli  215 

11  A.  mandate  is  gratuitous,  unless  a  contrary  stipulation,  lias  been  made; 

«nd  no  compensation  is  allowed  unless  it  appear  from  the  term*' of  the 
mandate  that  a  charge  was  to  be  madb.    Morea*  v.  Ihtviagene,  280  *' 

12  Where  the  principal,  having  his  agent  in  his  employ  at  a  fixed  fate, 
,     imposes   upon  him   additional  duties,   and  enlarges  His  powers,*' 

without  stipulating  that  he  is  to  reoeive  additional  compensation, 

the  agent  or  mandatary  cannot  recover  any  extra '  wages  for  \he 

additional  services.  Ib\  x 

Id  Where  the-  agent  acts  within  the  scope  of  his  legitimate  authority,  'tho 

principal  &  bound  by  his  acts.     Wallace  &  Co.  v.  Lamson  et  al.  243 

14'  The  Harmony  Insurance  Company  of  the  city  of  New  York,  sent* 

.;•  their  agent,  J.  W.' Lamson,  to  New  Orleans,  to  ciyise  the  sunken 

steamer  Charlotte  to  be  raised.     Lamson  purchased '  the  steamer 

'•■  Champion  for  the  company/ and  used  her  in  his  efforts  to  raise  the 

•* -'  'sunken  steamer.     For  the  price  of  the  steamer  Champion,  and  other 

expenses,  which  he  ir/currea\  he  drew  his  drafts  on  the  company  in 

TOeW  York:   'Held'— That  these  expenses,  being  necessary  to  accom* 

■"*.    pHsh  the' Wain  object  of  the  ageucy,  viz:  the  raising  of  the  sunken 

'   '  steamer  Charlotte,  the  cbmpany  was  bound  to  pay  them.       k      lb. 

15  tftke'faet  that  a  party  was  the  agent  of  another  at  a  particular  date,  is 

no  evidence  that  he  was  his  agent  at  a*priof  date. '    '  .     r 

CJinppelet'al  v/  Raymond  &  Co,  277 

16  A  contract  of  agency  whereby  the  .agent  was  placed  in,  pqsse&ion/o^ 

Confederate  treasury  notes  and  bonds,  ofj  tug  Confederacy  .^o-catted) 

77    :  '       '  ."  .,  y.V  •■"..  .    "••.-    -'  -   . 
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tor  invest  in  the  purchase  of  cotton  for  the  benefit  of  th*  principal  is 
illegal,  and  eonnot  be  enforced.  Wells  v   Addi*o».  205 

17  An  agent  is  bound  to  establish  his  authority  nnder  the  general  issue. 

L'tnattt  v.  Mfw+ra,  426 

18  The  fa  notions  of  an  attorney  in  fact  come  to  an  end  by  the  death  of 

hie  principal  Bird  v.  Doyut,  541 

APPEAL: 

1  Where  the  certificate  of  the  clerk  of  the  District  Court  dues  not  show 

that  the  transcript  contains  a  complete  record  of  the  case  as  it  was 
tried  in  the  lower  court,  and  there  is  no  assignment  of  errors,  bill  of 
exceptions,  or  statement  of  facts,  the  appeal  will  be  dismissed. 

Roumage  v.  D  arrive  <ft  Co.,  21 

2  Where  the  appellee  has  failed  to  file  au  answer  in  the  appellate  court, 

asking  an  amendment  of  the  judgment  appealed  from,  it  will  not  be 
noticed  on  suggestion  in  the  brief. 

Davis  v.  Lusitanian  Portuguese  Benevolent  Association,  24 

3  All  parties  interested  in  maintaining  the  judgment  of  the  lower  court 

must  be  made  parties  to  the  appeal,  otherwise  the  appeal  will  be  dis- 
missed.    18  A.  281.  Succession  of  James  Forsyth,  33 

4  Where  an  appeal  has  been  granted  in  chambers,  citation  of  appeal 

must  be  addressed  to  and  served  on  the  appellee,  in  the  capacity  in 
which  he  appears  on  the  record  in  the  lower  court 

Camulz  v.  Bank  of  Louisvma,  85 

5  Citation  of  appeal,  in  a  personal  capacity,  where  the  record  shows 

that  he  occupies  a  representative  capacity  only,  is  defective,  and  the 
appeal  will  be  dismissed.  /&. 

6  Where '  the  evidence  shows  that  there  is  no  foundation  for  the  appeal 

damages  will  be  awarded  as  for  frivolous  appeal. 

Bank  of  Kentucky  v.  Goodale,  50 

7  In  an  injunction  suit,  where  judgment  for  damages  is  rendered 

against  the  plaintiff  and  his  surety,  and  the  plaintiff  alone  appeals, 
the  appeal  will  be  dismissed,  unless  the  surety  is  made  a  party  there* 
to.  Pecout  v.  Perret,  70 

8  Article  577  of  the  Code  of  Practice,  only  refers  to  judgments  decree- 

ing the  delivery  of  real  estate.  It  has  no  application  where  the  judgt 
ment  only  recognizes  the  mere  status  of  the  plaintiff  as  having  an 
interest,  or  ownership  in  the  property  in  dispute.     C.  C.  453. 

State,  ex  rel,  Rickey,  v.  Judge  of  the  Fourth  District  Court,  103 

9  Where  there  is  no  standard  specially  fixed  by  law  as  to  the  amount  of 

the  appeal  bond  required  to  operate  a  supersedeas,  pending  the  ap- 
peal, the  Judge  a  quo  should  allow  a  suspensive  appeal,  on  appellant's 
giving  bond  in  an  amount  sufficient  to  oover  costs.  lb. 

10  The  judgment  of  the  lower  court  is  final  against  all  the  parties  to 

the  suit,  not  made  parties  to  the  appeal. 

Noble  A  Kaiser  v.  Steamer  R.  W.  Powell  et  al,  121 

11  The  Supreme  Court  is  only  seized  of  jurisdiction  to  amend  the  judge- 

ment of  the  lower  court  between  appellant  and  appellee,  and  not 
between  appellees.  76, 

J2  Where  the  answer  of  defendant  admits  a  certain  amount  to  be  doe, 
and  judgment  is  rendered  thereon,  an  appeal  from  such  judgment 
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-will  be  dismissed  on  motion.  No  appeal  lies  from  a  confession  of 
judgment.     C.  P.  567.  Stewart  v.  BeUer,  137 

13  Where  the  record  contains  no  certificate  of  the  clerk  or  Judge,  and 

there  is  no  special  verdict,  bill  of  exceptions,  statement  of  facts,  nor 
assignment  of  errors  in  the  transcript,  the  appeal  will  be  dismissed 
on  motion.  Patterson  <ft  Co.  v.  Owen  el  al,  141 

14  Where  no  error  in  the  judgment  of  the  District  Court  is  pointed  out, 

and  none  appears  from  the  record,  the  Supreme  Court  will  dismiss 
the  appeal,  and  award  damages  to  appellee.        Drez  v.  Logan,  157 

15  The  Supreme  Court  can  only  settle  the  rights  of  parties  as  between 
the  appellants  and  appellees,  and  not  between  the  appellees  inter  sese. 

Moore  v.  Moore,  159 

16  Where  the  certificate  of  the  clerk  of  the  District  Court  shows  that 

the  record  of  appeal  is  not  such  as  the  law  requires,  and  the  appel- 
lant has  not  filed  an  assignment  of  errors  within  ten  days  after  the 
filing  of  the  record,  the  appeal  will  be  dismissed. 

Lanfear  v.  Duraind  et  al,,  161 

17  The  amount  of  the  bond,  for  a  suspensive  appeal  from  an  order  of 

seizure  and  sale,  must  be  one-half  over  and  above  the  amount  actu- 
ally due  at  the  date  of  the  order.  TournUlon  v.  Bailiff,  179 

18  The  consent  of  the  appellee  to  the  dismissal  of  the  appeal,  will  re- 

lease the  security  on  the  appeal  bond.  lb. 

19  The  Supreme  Court  will  not  take  cognizance  of  an  appeal  when  there 

is  no  order  of  the  District  Court  granting  the  appeal.  It  will  ex 
officio  take  notice  of  the  non-existence  of  such  order,  and  dismiss  the 
appeal.  Batchelor  v.  Creditors,  193 

20  Consent  of  parties  that  an  appeal  may  be  taken  does  not  vest  the  Su- 

preme Court  with  jurisdiction  over  the  case,  because  agreement 
between  the  parties  is  not  an  order  of  court.  lb. 

21  All  parties  having  an  interest  that  the  judgment  of  the  District  Court 

be  maintained,  must  be  made  parties  to  the  appeal,  otherwise  the 
appeal  will  be  dismissed  on  motion.  lb. 

22  A  judgment  appealed  from  cannot  be  amended  between  appellees. 

LeBlanc  v.  LeBlanc,  206 

23  Where  the  transcript  of  the  record  is  duly  certified  to  by  the  clerk  of 

the  District  Court,  it  is  sufficient  to  enable  the  Supreme  Court  to  de- 
cide the  case  on  its  merits,  and  the  appeal  will  not  be  dismissed. 

Cammack  v.  Gordon  et  al.,  213 

24  Where  the  record  discloses  the  fact  that  the  appeal  was  taken  for  de- 

lay, damages  will  be  allowed  as  for  frivolous  appeal. 

Spender  v.  Bloomfield  &  Steel,  225 

25  Where  the  appellant  allows  three  judicial  days  to  elapse  after  the  re- 

turn-day, before  filing  the  transcript  in  the  Supreme  Court,  the 
appeal  will  be  dismissed  on  motion  of  the  appellee. 

Moriere  v.  Robinson  &  Jones  et  al.,  229 

26  Where  the  certificate  of  the  clerk  ol  the  District  Court  shows  that  the 

record  of  appeal  contains  everything  essential  to  a  full  examination 
of  the  case  in  the  appellate  court,  the  appeal  will  not  be  dismissed. 

Wells  v.  Turnage.  234 

27  Where  the  District  Judge  renders  judgment  in  favor  of  defendant  for 
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a  fixed  amount,  with  costs,  and  the  Supreme  Court  reverses  that 
judgment,  and  gives  judgment  for  a  smaller  amount,  the  defendant 
and  appellee  must  pay  the  costs  of  appeal.  16. 

28  Where  a  party  obtains  an  order  of  appeal  in  open  court,  and  fails  to 

file  his  bond  and  take  up  his  appeal  within  the  time  fixed  in  the  or- 
der, but  takes  it  up  afterwards,  he  will  not  be  considered  as  having 
abandoned  his  appeal,  nor  will  he  be  precluded  from  obtaining  a 
second  order  under  which  he  may  prosecute  the  appeal. 

Mortee  v.  Edwards,  236 

29  A  statement  of  facts  made  by  the  Judge  a  quo.  must  be  filed  in  the 

record  before  the  appeal  is  granted,  otherwise  the  appeal  will  be  dis- 
missed. Logan  v.  Winder,  253 

30  Where  an  appeal  has  been  taken  from  a  judgment  of  the  lower  court, 

and  filed  in  the  Supreme  Court,  thereby  investing  the  appellate 
court  with  jurisdiction  over  the  case,  the  appeal  cannot  be  withdrawn 
without  the  consent  of  all  parties  to  the  record.  The  consent  of  the 
parties,  plaintiff  and  defendant,  will  not  bind  the  intervenors. 

Perkins  v.  Perkins,  257 

81  An  appeal  involving  only  the  regularity  of  the  proceedings  of  seizure 

and  pale,  does  not  affect  any  other  remedy  which  the  creditor  has 
for  the  recovery  of  his  debt.  Smith  v.  Purees  el  al%  278 

82  The  sheriff,  who  has  been  made  the  depositary  of  funds  in  his  official 

capacity,  about  which  a  contest  is  going  on  in  the  court,  is  no  party 
to  the  litigation,  and  need  not  be  made  a  party  to  the  appeal. 

White  v.  Bird,  282 

83  All  parties  interested  in  maintaining  the  judgment  of  the  lower  court, 

must  be  made  parties  to  the  appeal,  otherwise  the  appeal  will  be  dis- 
missed. Succession  of  Kennedy,  292 

84  A  judgment  of  the  lower  court  can  only  be  amended  in  the  appellate 

court  in  favor  of  appellants  or  appellees;  it  cannot  be  amended  be- 
tween appellees.  Boisse  v.  Hederick,  307 

35  Where  no  appeal  bond  has  been  given  in  favor  of  the  parties  called  in 
warranty,  the  appeal  will  be  dismissed.        Knox  v.  Duplantier*  328 

86  Where  the  amount  fixed  by  the  Judge  for  the  appeal  bond  is  less  than 
that  required  by  law  for  a  suspensive  appeal,  it  will  be  good  as  a 
devolutive  appeal,  the  bond  in  the  latter  case  being  only  to  secure 
the  payment  of  costs.  Succession  of  Arrnat,  340 

37  An  appeal  will  not  lie  from  an  interlocutory  order  permitting  a  party 

to  bond  property  under  sequestration.  Block  v.  Brirthe,  344 

38  The  appeal  bond  must  be  given  in  favor  of  all  the  parties  (appellee) 

to  the  judgment  appealed  from,  otherwise  the  appeal  will  be  dis- 
missed on  .motion.  Bice  Brothers  <fi  Co.  v.  Levy  el  a£,  348 
89  Where  the  appellant  fails  to  appaar  in  the  appellate  court,  the  judg- 
ment of  the  lower  court  will  be  affirmed. 

Avendano  v.  Ohmstede  et  al%  357 

40  All  the  parties  having  an  interest  in  maintaining  the  judgment  of  the 

lower  court  must  be  made  parties  to  the  appeal,  otherwise  the  appeal 
will  be  dismissed.  Gay  v.  Marionneaux  et  al.t  358 

41  Damages  will  be  allowed  as  for  frivolous  appeal,  where  the  record  dis- 

closes the  fact  that  the  appeal  was  taken  solely  for  delay. 

Mithoff  v,  Weiss,  376 
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42  The  right  of  inquiry  into  the  sufficiency  of  the  security,  on  an  appeal 

bond  after  the  bond  is  given,  is  within   the  province  of  the  court 

from  which  the  appeal  is  taken. 

State,  ex  rel,  Maury  <fc  Co.,  v.  Judge  of  Fourth  District  Court,  390 

43  An  appellee  cannot  have  the  judgment  of  the  court  below  amended 

in  his  favor  without  filing  an  answer  to  that  effect  in  the  appellate 
court  Jamison  et  al.  v.  Barelli,  452. 

44  No  amendment  or  reversal  of  the  judgment  of  the  court  below  will 

be  rendered  in  the  appellate  court  between  appellees.  lb. 

45  An  appeal  will  not  lie  from  a  judgment  of  the  District  Court  until  it 

has  been  signed  by  the  Judge. 

Thiele  &  Seiler  v.  Crutcher  cfc  Co.,  499 

46  Where  the  record  does  not  contain  all  the  facts  necessary  to  enable 

the  appellate  court  to  determine  the  litigation,  the  case  will  b9  re- 
manded. Golding  v.  Petit,  505 

47  An  appeal  taken  from  a  judgment,  not  signed  by  the  District  Judge, 

will  be  dismissed  ex  propria  motu.  Johnson  v.  Gennisson,  511 

48  Where  a  party  claiming  the  office  of  sheriff  brings  suit  by  mandamus, 

against  another  holding  the  office,  and  on  the  trial  the  order  is  made 
peremptory  and  final  by  the  District  Court  ordering  him  to  give  up 
the  office  to  the  claimant,  a  suspensive  appeal  will  lie  from  the  judg- 
ment, if  the  amount  involved  is  sufficient  to  give  the  Supreme  Court 
jurisdiction. 

State,  ex  rel.,  Ingram,  v.  Judge  Sixth  Judicial  District  Court,  529 

49  The  right  to  a  suspensive  appeal  is  the  rule,  and  it  stays  proceedings, 

except  in  cases  specially  excepted.     C.  P.  564,  565,  575,  580.      lb. 

50  The  law  requires  the  same  formalities  to  be  observed  in  the  execution 

of  a  bond  for  a  devolutive  appeal  that  it  does  for  a  suspensive  appeal, 
though  in  a  less  amount.  lb. 

51  In  an  ordinary  suit  for  debt,  where  the  amount  in  dispute  does  not 

exceed  &Ye  hundred  dollars,  the  appeal  will  be  dismissed  for  want  of 
jurisdiction.  Con.  of  1863,  Art.  74.  A  State  Constitution  may  bo 
retroactive,  and  may  divest  vested  rights.        Myers  v.  Mitchell,  533 

52  A  case  appealed  to  the  Supreme  Court  under  the  Constitution  of  1864, 

and  transferred  by  act  of  the  Legislature  to  the  Supreme  Court 
created  by  the  Constitution  of  1868,  stands  before  tho  court  in  the 
same  position  with  a  case  brought  up  on  appeal  since  the  adoption 
of  the  Constitution.  lb. 

53  If  the  interest  that  has  accrued  on  a  promissory  note,  at  the  date  of 

filing  the  suit  in  the  District  Court,  when  added  to  the  principal 
demand,  exceeds  five  hundred  dollars,  the  Supreme  Court  will  havo 
jurisdiction  of  the  appeal.  Schlenker  v.  Taliaferro,  565 

54  The  presence,  in  a  final  judgment  on  a  writ  of  quo  warranto,  of  an 

interlocutory  order  of  injunction  will  not  defeat  the  defendant's 
right  to  appeal  from  this  judgment,  because  the  injunction  has  not 
been  tried  on  its  merits. 

State,  ex  rel.,  Cain,  v.  Judge  Sixth  DiMrict  Court,  574 

55  In  a  controversy  for  office,  where  it  appears  that  the  salary  of  the 

office  per  annum,  is  more  than  the  sum  required  to  give  the  Supreme 
Court  jurisdiction,  a  suspensive  appeal  will  lie.  lb. 
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56  The  salary  of  an  office  p*r  annum,  may  be  shown  by  affidavit  in  the 

Supreme  Court,  after  u  motion  is  made  to  dismiss  the  appeal.     lb. 

57  The  affidavit  may  be  made  also   before  the  District  Court,  before  the 

order  of  appeal  is  granted.  lb. 

53  The  averment  in  the  affidavit  that  the  interest  of  the  defendant  in  the 
snit  exceeds  one  thousand  dollars,  is  sufficient  to  give  the  Supreme 
Court  jurisdiction,  without  mentioning  the  length  of  time  he  is  en- 
titled to  hold  the  office.  lb. 

59  The  first  clause  in  section  12,  of  the  acts  of  the  Legislature  of  1868, 
No.  156,  approved  October  15th:  "That  appeals  to  the  Supreme 
Court  may  be  taken  from  any  of  the  actions  provided  for  in  the  fore- 
going sections,  the  same  as  in  other  cases,"  properly  construed, 
means  that  when  the  appeal  is  taken  within  the  legal  delays  it  is  sus- 
pensive, and  afterwards  only  devolutive.  lb. 

CO  The  right  to  a  suspensive  appeal  is  the  rule,  and  it  stays  proceedings 
in  the  cause,  except  in  cases  specially  excepted.  C.  P.,  565,  575  and 
580.  The  State,  ex  rel,  Ingram,  v.  Judge  of  the  Sixth  Judicial 
District,  (ante  pafre  529.)  *  lb. 

61  Where  a  party  is  entitled  to  a  suspensive  appeal  from  a  final  judgment, 
and  yet  has  been  condemned  to  pay  no  specific  amount,  the  District 
Judge  must  fix  the  amount  of  the  appeal  bond.  lb. 

C2  An  appeal  from  a  judgment  not  signed  by  the  District  Judge  is  pre- 
mature, and  the  Supreme  Court  will  notice  the  fact  of  their  own  ac- 
oord  and  dismiss  the  appeal.  Labatl  v.  Dnrrutu,  5S3 

See  Crtm.  Law  and  Criminal  Proceedings,  State  v.  Behnn,  389 
•'    Executors  and  Administrators — State,  ex  rel.,  Champlin,  v. 

Judge  Second  District  Court,  580 
"    Judgment — Levi  v.  Converse,  Harding  &  Co.,  558 

ARBITRATION  : 

1  An  agreement  to  submit  a  controversy  tohirbitration,   does  not  carry 

with  it  the  idea  of  submitting  it  to  a  judicial  tribunal  for  settlement. 
Thompson  &  Co.  et  al.,  v.  Moulton.  535 

2  The  words  "arbitration  and  amicable  lawsuit, "  used  in  an  obligation 

or  agreement  between  parties,  are  not  convertible  terms.  The 
former  carries  with  it  the  idea  of  settlement  by  disinterested  third 
parties,  and  the  latter  by  a  friendly  submission  of  the  points  in 
dispute  to  a  judicial  tribunal  to  be  determined  in  accordance  with 
the  forms  of  law.  R. 

ARTIEST  : 

1  The  act  of  the  Legislature  of  1853,  authorizing  the  arrest  of  a  non- 
resident debtor,  who  has  absconded  from  his  residence,  is  an  excep- 
tional statute,  and  must  be  construed  strictly. 

Levi  <£  Nacra  v.  Lev/.  532 

ASSESSMENT: 

1  A  parish  or  municipal  corporation,  claiming  a  privilege  on  immovable 
property  for  taxes  alleged  to  be  due,  must  show  that  all  the  forma- 
lities of  law  have  been  strictly  observed  in  making  the  assessment 
Want  of  proper  description  of  the  property  will  vitiate  the  assess- 
ment rolL  Brusle  v.  Saute.  560 
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ATTACHMENT  : 

1  The  attaching  creditor  has  no  previlcge  or  preference  over  the  pro* 

perty  attuched,  nntil  he  has  obtained  judgment. 

Pkman  v.    Titus.  345 

2  In  this  case  a  number  of  the  creditors  proceeded  by  attachment 

against  Augnste  Titus,  an  absconding  debtor  ;  other  creditors  pro- 
ceeded by  sequestration,  and  procured  the  appointment  of  a  syudio 
to  take  charge  of  the  estate  of  the  absconding  debtor,  and  administer 
it  for  the  benefit  of  all  the  creditors.  The  syndic  filed  a  provisional 
tableau,  giving  the  attaching  creditors  a  preference  over  other  cre- 
ditors. The  other  creditors  opposed  the  distribution  :  Held — That, 
inasmuch  as  the  attaching  creditors  had  not  obtained  judgments  on 
their  claims  at  the  date  of  the  sequestration,  they  had  acquired  no 
preference  over  other  creditors  on  the  property  in  the  hands  of  the 
syndic,  and  the  opposition  filed  by  them  to  the  tableau  filed  by  the 
syndic  must  be  sustained.  lb. 

8  Where  suit  has  been  brought  by  attachment,  and  third  parties,  by 
answers  to  interrogatories  in  garnishment,  show  that  they  hold  pro- 
perty belonging  to  the  defendant,  a  third  party  cannot  by  interven- 
tion defeat  the  attachment,  on  the  ground  that  the  defendant  had 
given  him  an  order  for  the  moneys  or  property  attached  before  the 
same  was  made.  Harris  v.  Andrews  &  Co.  561. 

4  An  attachment  confers  a  lien  in  favor  of  the  attaching  creditor  from 

the  dat*,  of  service  of  the  writ.  lb. 

5  Where  the  evidence  shows  that  the  defendant  is  an  absentee,  and  it 

is  not  shown  that  there  is  any  one  in  the  State  legally  authorized  to 
represent  him,  the  attachment  will  be  maintained. 

Budd  v.    Stinson.  573 

6  In  a  seizure,  under  a  writ  oi fieri  facias,  of  real  estate,  actual  corporeal 

possession  by  the  sheriff  is  not  necessary.  lb. 

ATTORNEYS  &  ATTORNEYS  FEES: 

1  Where  an  attorney-at-law  appears  in  court  and  files  an  answer  in  a 

cause,  he  will  be  presumed  to  have  been  duly  authorized  by  his 
client,  the  contrary  not  being  supported  by  oath. 

Succession  of  Patrick,   204 

2  The  receipt  of  an  attorney-at-law,   showing  that  he  had  received  tho 

amount  of  his  client's  debt  in    Confederate  treasury  notes,   and 
credited  the  amount  to  the  debtor  of  his  client,  is  not  binding  on  the 
client.    An  attorney  is  not  authorized  to  receive  anything  but  money 
in  payment  of  the  debt  of  his  client.  19  A  172.    Davis  v.  Lee,  248 
See  Garnishment —  While  et  ah  v.  Bird,  188 
"        New  Orleans — Slate,  ex  rel  Bermudez,  v.  Neuo  Orleans,  172 
BAILMENT: 

1  Defendant  received  a  lot  of  cotton  on  deposit  from  plaintiff,  for  safe 
keeping,  while  the  war  was  going  on  ;  and  while  the  cotton  was  in 
his  possession,  bodies  of  armed  men  were  in  the  neighborhood  burn- 
ing cotton  :  defendant  removed  the  cotton  from  his  gin  to  a  more 
secure  place,  which  was  found  and  burned  by  the  so-called  Confede- 
rate authorities.  Defendant  received  no  compensation  for  keeping 
the  cotton  :  Held— That  the  cotton  was  not  at  the  risk  of  the  deposit- 
ary at  the  time  it  was  burned,  and  it  having  been  burned  without 
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his  fault  and  iu  opposition  to  his  efforts  to  prevent  it,  he  is  not  liable 
to  the  owner  for  the  value  thereof.     Levy  et  at   v.  Bergeron,      290 

2  The  putting  in  default  of  a  depositary  is  a  prerequisite  to  enable  the 
depositor  to  recover  where  the  thing  deposited  has  been  lost  or 
destroyed.  James  v.  Greenwood,  297 

8  Where  an  agent  or  mandatary,  or  person  having  property  on  deposit 
at  a  time  when  he  is  not  menaced  by  any  overpowering  force,  allows 
the  property  to  be  taken  from  his  possession  without  the  consent  or 
authority  of  the  owner,  he  becomes  responsible  therefor,  and  the 
putting  him  in  default  is  unnecessary.  lb. 

4  A  party  in  possession  of  household  furniture  belonging  to  another, 

may  relieve  himself  from  paying  their  estimated  value  by  delivering 
the  articles  to  the  owner.  Draper  v.  Richards,  306 

5  Plaintiffs,  commission  merchants  in  New  Orleans,   bought  cotton  in 

Texas,  in  1861,  and  stored  it  in  a  warehouse  in  Jefferson,  Texas  ; 
during  the  late  war,  the  agent  of  the  owners  made  a  sale  of  the  cot- 
ton to  the  so-called  Confederate  authorities,  who  took  actual, 
forcible  possession  of  it ;  at  the  close  of  the  war  the  United  States 
authorities  took  charge  of  the  warehouse  and  all  the  cotton  therein 
as  Confederate  property.  Plaintiffs  now  bring  suit  against  the  ware- 
houseman for  the  cotton  :  Held — That  the  warehouseman  having 
shown  a  sufficient  legal  excuse  for  not  delivering  the  cotton,  the 
burden  of  proof  falls  on  plaintiffs,  before  they  can  recover,  to  show 
that  the  cotton  was  lost  to  them  through  his  fault  or  neglect. 

Babcock  &  Kemochan  v.  Murphy,  399 
BANK  OF  LOUISIANA: 

See  Corporation — Bank  of  Louisiana  v.  Green,  214 
BANKRUPTCY: 

See  Insolvency  and  Insolvent  Proceedings — Longes  ▼. 

His  Creditors.  15 
BANKS  &  BANKING  INSTITUTIONS: 

1  AH  banking  institutions  in  Louisiana,  organized  under  the  Free  Bank- 

ing Law  of  1855,  are  exempt  from  paying  interest  on  their  notes  in 
circulation.  Barkers.  Union  Bank  (f  Louisiana,  293 

2  A  banker  and  depositor  occupy  towards  each  other  the  relation  of 

debtor  and  creditor,  and  the  depositor  of  gold  in  the  bank  is  only 
entitled  to  recover  the  amount  in  dollars  and  cents,  in  the  circulat- 
ing currency  of  the  country.  Oumbel  v.  Abrams,  568 

BELLIGERENT: 

See  Contracts — Hennen  v.  Gilman,  241 

BILLS  AND  PROMISSORY  NOTES: 

1  Payment  in  good  faith  to  the  possessor  of  a  bill  or  note  endorsed  in 

blank,  will  discharge  the  drawer.     C  C.  2141. 

Davis  v.  Lusilanian  Portuguese  Benevolent  Association,  24 

2  Where  the  holder  of  promissory  notes  endorsed  in  blank  brings  suit 

in  her  own  name  as  owner,  the  burden  of  proof  is  on  defendant  to 
show  that  she  is  not  the  owner.  lb. 

3  The  endorsement  in  blank  of  the  firm-name  on  a  promissory  note, 

made  payable  to  their  order,  will  authorize  the  drawer  to  pay  the 
note  to  any  bona  fide  holder,  Dorr  v.  Joue^  27 
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4  One  partner  of  a  firm  cannot  maintain  a  separate  action  to  recover  a 

debt  due  to  the  partnership,  bat  the  moment  the  endorsement  of  the 
firm-name  is  put  on  negotiable  paper,  the  partnership  is  divested  of 
all  title  to  it,  which  is  vested  at  once  in  the  endorsee  and  holder.  lb. 

5  Notice  of  protest  of  a  bill  of  exchange  or  promissory  note,  may  bo 

served  on  the  drawer  or  endorser,  by  leaving  it  either  at  his  residence 
or  place  of  business,  with  a  clerk  or  servant  staying  there,  or  it  is 
sufficient  if  left  on  a  desk,  or  put  under  the  door. 

Sullivan,  Randolph  <fc  Budd  v.  Godwin,  33 

6  Where  payment  of  a  promissory  note  has  been  extorted  by  military 

authority  from  the  endorser,  who  endorsed  the  note  merely  as  the 
agent  of  the  owner  for  the  purpose  of  collection,  and  the  owner,  on 
being  informed  of  the  fact,  returns  the  amount  to  the  agent,  the 
drawer  cannot  set  this  up  as  a  payment  of  the  note,  and  plead  hio 
discharge  from  further  liability.  lb. 

7  Where  the  holder  of  a  bill  of  exchange  or  draft  presents  it  to  the 

drawer,  who  refuses  to  pay  it,  he  must  give  the  drawer  notice  of  the 
dishonor  before  he  can  bind  him,  unless  he  shows  that  the  drawer 
had  no  funds  or  assets  in  the  hands  of  the  drawee  at  tho  time;  and 
that  he  had  no  reason  to  expect  that  the  draft  would  be  honored  or 
paid  at  the  time  it  was  drawn.       Blum  v.  Bidwell  <fc  Reddington,  43 

8  Wheie  the  holder  of  a  draft  seeks  to  recover  on  a  subsequent  promiso, 

he  must  show  that  the  promise  was  made  by  the  party  sought  to  be 
made  liable,  with  a  full  knowledge  of  his  discharge.  A  promise  to 
pay  after  discharge  must  be  absolute  and  unconditional.  lb. 

9  An  endorser  of  a  promissory  note  is  not  bound  to  go  to  the  mortgage 

office  to  examine  into  the  consideration  of  the  note,  although  marked 
ne  varietur.     Id  A  177.  Bank  of  Kentucky  v.  Goodale,  50 

10  The  presumption  of  law  is,  that  the  holder  of  a  promissory  note  has 

acquired  it  in  good  faith,  and  the  burden  of  proof  is  on  the  party 
disputing  the  ownership,  to  show  that  the  holder  did  not  acquire  it 
in  good  faith.  Wheeler  v.  MaiUot  cfc  Co.,  75 

11  Notice  of  dishonor  of  a  promissory  note,  served  in  due  time  on  c 

partnership,  is  sufficient  to  fix  the  responsibility  both  on  the  part- 
nership and  the  individual  members  thereof.  lb. 

12  To  bind  the  endorser  on  a  promissory  note,  notice  of  protest  and  dis- 

honor must  be  given  by  the  holder. 

Letchford&  Co.  ▼.  Richard  dt  Co.,  188 

13  Where  the  proof  of  notice  of  dishonor  is  vague  and  uncertain,  tho 

endorser  will  be  discharged.  lb. 

14  The  Supreme  Court  of  Louisiana  takes  judicial  notice  of  orders 

issued  by  competent  military  authority. 

New  Orleans  Canal  and  Banking  Co.  v.  Templeton,  141 

15  Where  a  promissory  note  negotiable  in  form,  has  been  endorsed  in 

blank,  the  law  presumes  that  s;ich  endorsement  was  made  on  the  day 
of  its  date.  lb. 

16  Tho  endorsement  of  a  promissory  note  in  blank  is  prima  facie  evi- 

dence of  a  full  consideration,  lb. 
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17  Where  the  defendant  alleges  that  the  endorsement  was  made  after 

maturity,  the  burden  of  proof  is  ou  him  to  show  the  fact.  lb. 

18  The  policy  of  the  law  is   favorjbl*)  to   the  holder  of  negotiable  com- 

mercial paper,  and  requires  very  cogent  evidence  to  convict  him  of 
bad  faith.  lb. 

19  To  bind  the  endorser  on  a  promissory  note,  demand  of  payment  mast 

be  made  by  the  holder  at  maturity.      Lahadtole  v. Landry  et  ah,  U9 

20  Where  payment  of  a  promissory  note  cannot  be  demanded  at  its  matu- 

rity, a  demand  should  be  made  as  soon  thereafter  as  practicable,  and 
the  burden  of  ;>roof  *.*  on  tho  holder  to  show  that  demand  could  not 
have  been  made  at  an  earlier  date.  lb. 

21  It  is  not  necessary  that  demand  of  an  irland  bill  or  promissory  rote  be 

made,  nor  that  notice  of  dishonor  be  given,  by  a  notary  public. 
Demand  may  be  made  and  notice  given  by  any  competent  witness. 
19  A.  p.  64.  lb. 

22  A  waiver  of  protest,  by  the  endorser,  written  on  the  back  of  a  promis- 

sory note,  operates  a  waiver  of  demand  on  the  maker. 

Guythcr  v.  Bourg,  157 

23  The  waiver  of  protest  and  notice  of  dishonor  by  tho  endorser  of  a 

promissory  note  is  not  such  an  agreement  as  requires  a  United  States 
interna]  revenue  stamp  placed  thereon  to  admit  it  in  evidence.    lb. 

24  The  loan  by  a  citizen  of  the  Confederacy,  so-called,  upon  a  promis- 

sory note  of  a  sum  in  gold,  to  a  firm  within  the  Confederate  lines,  in 
Louisiana,  engaged  in  getting  supplies  from  territory  within  the 
Federal  lines,  at  the  instance  of  a  Confederate  officer,  also  a  member 
of  the  firm,  for  and  to  be  lent  to  another  Confederate  officer,  to  be 
sent,  by  the  latter,  to  his  family  in  Kentucky,  is  not  illegal. 

Cooper  v.  Thompson,  Adams  <&  Thayer,  182 

25  In  order  to  bind  the  endorser  of  a  promissory  note,  the  holder  must 

give  him  notice  of  protest.  Cammackv.  Gordon  et  aLt  213 

26  Where  the  certificate  of  notice  of  protest  of  a  promissory  note  does 

not  show  that  the  endorser  was  notified,  and  there  is  no  other  evi- 
dence fixing  his  liability,  he  will  be  discharged. 

Crane  v.  Benit  et  ah*  228 

27  A  promissory  note  endorsed  in  blank,  held  by  the  widow,  is  presumed 

to  be  held  as  community  property,  and  is  subject  to  all  the  equities 
existing  between  the  original  parties.   Lapice  v.  Bowman  et  at,  234 

28  A  promissory  note,  falling  due  on  the  happening  of  an  event,  is  not* 

conditional  obligation.  Mortee  v.  Edwards,  236 

29  The  objection  that  a  promissory  note  has  not  the  requisite  United 

States  internal  revenue  stamp  thereon,  must  be  made  at  the  time  the 
note  is  offered  in  evidence  in  the  lower  court,  otherwise  it  will  not 
be  noticed.  Jft. 

80  Where  a  purchaser  of  real  estate  and  slaves,  executed  his  notes,  with 
mortgage  on  the  property  purchased  to  secure  their  payment,  sells 
the  same  property  to  another  party,  and  for  a  portion  of  the  prico 
stipulates  in  the  act  of  sale  that  the  third  purchaser  assumes  the 
payment  of  the  notes  and  mortgage  given  by  him  for  the  property, 
the  third  purchaser,  not  having  signed  the  notes,  is  not  bound  by 
the  law  merchant;  bat  is  only  bound  on  his  assumpsit  of  the  notes, 
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and  he  may  plead  all  the  equities  against  the  notes  which  the  maker 
conld.  Brou  et  aL  v.  Becnel  el  al.,  254 

31  The  possession  of  negotiable  commercial  paper  carries  the  title  with 

it  to  the  holder.  Doll  v.  Rizoiti,  269 

32  The  party  who  takes  negotiable  paper  before  due,  for  a  valuable  con* 

siuaration,  without  knowledge  of  any  defect  of  title,  in  good  faith, 
holds  it  by  a  title  good  against  the  whole  world.  lb. 

33  The  burden  of  proof  lies  on  the  person  who  assails  the  right  claimed 
.  by  the  party  in  possession  of  a  bill  of  exchange  or  promissory  noto 

negotiable  in  form.  lb. 

34  A  party  in  possession  of  a  promissory  note  for  collection,  cannot,  with- 

out express  authority  from  the  principal,  extend  the  time  of  pay- 
ment. Chappel  et  aL  v.  Raymond  <&Co^  277 

35  A  executed  his  promissory  note,  payable  to  himself,   endorsed  in 

blank,  which  was  afterwards  acquired  by  B,  for  a  valuable  conside- 
ration before  maturity.  B  transfers  the  note  to  C  after  maturity, 
with  a  knowledge  of  the  consideration.  G  brings  suit  against  A  on 
the  note,  who  resists  the  payment  on  the  ground  that  the  considera- 
tion was  illegal:  Held— That  inasmuch  as  A  could  not  urge  the  do- 
fence  of  illegality  of  the  consideration  against  B,  he  could  not  against 
C,  and  he  is  therefore  bound  on  the  note. 

Cotton  v.  Sterling  et  al,  282 

36  Where  a  third  party  has  acquired  a  promissory  note  in  good  faith  for 

a  valuable  consideration  before  maturity,  the  maker  is  precluded 
from  setting  up  as  a  defence  the  illegality  of  the  consideration. 

Knox  v.  White,  Z2G 

37  The  burden  of  proof  is  on  the  party  who  seeks  to  avoid  the  payment 

of  a  promissory  note,  on  the  ground  that  the  consideration  has 
failed.  Stephens  v.  Lanier  et  aL,  317 

38  Where  a  person,  not  a  party  to  a  bill  or  note,  puts  bis  name  upon  it, 

he  is  presumed  to  have  done  so  as  surety,  and  he  is  bound  thereon 
as  such.  Ccllins  et  al  v.  Trist  et  aL,  348 

39  Where  a  third  party  purchases  a  promissory  note  with  full  knowledge 

of  the  consideration,  he  cannot  protect  himself  under  the  law  mer- 
chant against  the  plea  by  the  maker  of  failure  of  consideration. 

Hurbridge  &  Co  v.  Harrison,  357 

40  Where  the  consideration  of  a  promissory  note  is  shown  to  bo  the  prico 

of  a  slave,  payment  thereof  cannot  be  judicially  enforced.  The 
doctrine  in  the  case  of  Wainw right  v. Bridges  (19  A. p. 234)  reaffirmed. 

lb. 

41  Proof  of  notice  of  dishonor  is  indispensable  to  hold  the  endorser  on 

a  bill  of  exchange  or  promissory  note.  Abotl  v.  Borqe,  372 

42  Where  a  party  has  his  domicil  in  one  town  or  city  and  his  office  in 

another,  notice  of  protest  may  be  served  on  him  at  either. 

Merz  v.  Kaiser  et  ah,  377 

43  The  holder  of  a  promissory  note,  endorsed  by  himself,  is  not  bouud 

to  show  a  transfer  of  the  note  back  to  him,  lb. 

44  Where  the  mail  service  between  two  points  is  suspended  or  broken 

up,  a  notice  of  pruieafc  deposited  in  the  poat-olfioe   by  the  notary  at 
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one  place,  addressed  to  an  endorser  who  resides  at  another,  the  ser- 
vice is  not  good.  Lapeyre  v.  Robertson  et  al>  899 

45  Where  the  mail  service  cannot  be  used  as  a  means  of  conveying  no- 
tice, the  holder  of  commercial  paper  is  not  excused  if  he  fails  to  u» 
all  other  practicable  means  of  bringing  home  notice  to  the  party 
whom  he  wishes  to  charge.     19  A*  43.  lb. 

£6  The  erasure  of  a  word  on  the  face  of  a  promissory  note,  and  the  sub- 
stitution of  another  word  therefor,  may  be  explained  by  evidence; 
and  the  notary,  who  drew  the  act  of  mortgage  to  secure  the  payment 
of  the  note,  is  a  competent  witness  for  the  purpose. 

Bernsiicn  v.  Kicks,  409 

47  Where  a  promissory  note  is  prescribed  on  its  face,  and  the  plea  of 
prescription  is  filed  for  the  first  time  in  the  Supreme  Court,  the  case 
will  be  remanded  to  the  lower  court  to  enable  the  holder  to  introduce 
evidence,  showing  an  interruption  of  prescription.  lb. 

49  The  burden  of  proof  is  on  the  holder  of  a  bill  of  exchange  to  show 
demand,  in  order  to  bind  the  endorser.  Puig  v.  Curtcr,  414 

49  Where  the  holder  fails  to  show  due  diligence,  in  making  demand  of 

payment  of  a  bill  of  exchange,  the  endorser  will  be  discharged.  lb. 

50  Where  there  is  no  evidence  in  the  record  showing  that  the  endorser 

of  a  promissory  note  has  been  notified  of  the  protest,  the  judgment 
will  be  one  of  nonsuit.  Money  v.  CWe,  419 

51  A  party  by  writing  his  name  across  the  face  of  a  draft  makes  the  ac- 

ceptance complete,  and  parol  evidence  is  not  admissible  to  prove 
that  at  the  time  he  wrote  his  name  he  refused  to  write  the  word 
"  sccepted  "  above  his  signature.  Kaufman  &  Co.  v.  Barringer,  419 

52  Where  a  party  accepts  a  draft  drawn  to  extinguish  two  other  outstan- 

ding drafts,  he  cannot  set  up  the  failure  of  consideration  for  which 
the  first  drafts  were  given  as  a  defence  to  tho  payment  of  his  accept- 
ance, lb. 

53  The  words,  "protest  waived,"  written  on  the  bock  of  a  promissory 

note,  will  not  dispense  the  holder  from  making  demand,  and  giving 
notice  to  the  endorser.  Wilkins  v.  Oiilis  &  Ferguson,  £38 

54  The  burden  of  proof  is  on  the  holder  of  a  promissory  note,  under  tho 

general  issue,  to  show  the  date  of  the  waiver  of  protest.  lb. 

55  Notice  of  protest  served  on  the  attorney  in  fact  will  not  bind  the 

endorser,  unless  the  power  of  attorney  expressly  authorizes  him  to 
accept  notice.  Bird  ▼.  DoyaU  &41 

56  The  holder  of  a  promissory  note  is  required  to  show  the  use  of  reason- 

able diligence  to  find  out  the  residence  of  the  endorser,  when  it  * 
unknown  to  him.  lb. 

57  Where  an  endorser  of  a  promissory  note  has  died,  notice  of  the  dir 

honor  must  be  given  to  his  legal  representatives.  lb. 

53  The  payee  of  a  promissory  note,  endorsed  by  him  after  maturity,  is 
not  a  guarantor,  and  the  holder,  in  order  to  bind  him  as  endor- 
ser, must  give  notice  of  non-payment  by  the  maker,  the  same  as  any 
other  endorser.  Roquest  et  at  v.  Pickett,  516 
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59  In  order  to  bind  the  endorser  on  a  promissory  note,  the  holder  must 
show  due  diligence  in  giving  notice  of  dishonor  by  the  drawer. 

Cooley  v.  Shannon  et  al,  543 
See  Evidence — Helm  v.  Bucayet  et  al,  217 
"    Garnishment — Benham  v.  Pogue,  195 
BONDS: 

1  A  security  on  an  appeal  bond,  when  sought  to  be  "made  liable,  cannot 

go  behind  the  judgment,  and  set  up  matter  in  defence  to  the  original 
suit  that  might  have  been  pleaded  or  shown  on  the  trial. 

Hurison  4b  Co.  v.  Butler  et  al.  512 

2  The  liabilities  and  obligations  of  a  surety  on  an  appeal  bond  are  fi 

by  special  laws,  and  arise  out  of  the  bond.  lb 

3  If  the  judgment  debtor  be  dead,   the  creditor  may  proceed  agai, 

the  surety  on  the  appeal  bond  without  previously  issuing  execu 
against  the  judgment  debtor  or  causing  any  steps  to  be  taken  agJnst 
his  estate.  \  **/J| 

See  Appeal — Succession  of  Armat,  340 
"        "  Rice  Brother  eft  O?-  v.  Levy  et  al  313  • 

"        "  State,  ex  rel,  Ingram,  v.  Judge,  Sixth  Judicial 

Bistrict  Court,  52D 
€*  Jurisdiction — State  v.  Louisiana  State  Bank,  408 

BROKERS: 

1  A  party  who  engages  the  services  of  a  broker,  knowing  him  to  bo 

such  at  the  time,  to  enable  him  to  purchase  exchange  or  other  se- 
curities, and  loss  occurs  on  account  of  the  worthlessness  of  tho 
securities  at  the  time  of  purchase,  cannot  hold  the  broker  responsible 
for  the  loss  in  the  transaction,  unless  an  express  stipulation  was 
made  to  that  effect.     C.  C.  2982.  Buddecke  v.  Harris,  563 

2  A  broker  is  not  answerable,  except  in  case  of  fraud,  for  the  insolvency 

of  those  to  whom  he  procures  a  sale  or  a  loan.  O.  C.  2988.  lb. 
CARONDELET  CANAL  AND  NAVIGATION  COMPANY: 
1  By  the  charter  granted  to  the  Carondelet  Canal  and  Nitvigation 
Company,  by  the  Legislature  in  1858,  the  power  to  lease  is  unlimited 
and  unrestricted,  without  distinction  as  to  whether  it  be  for  a 
part  or  the  whole  of  the  property.  Per  Curiam :  Where  the  law 
makes  no  distinction  or  discrimination,  courts  can  make  none;  and 
to  do  so  would  be  a  purely  arbitrary  exercise  of  power. 

Gubernator  v.  New  Orleans,  10G 
See — Ricau  v.  Baquie  et  al.,  67 

COMMON  CARRIER: 

1  A  steamboat  is  responsible  to  the  consignees  frr  the  damage  caused 

to  freight,  by  failipg  to  deliver  it  at  the  time  specified  in  the  bill  of 
lading.    The  amount  of  damages  must  be  proved. 

Hahan  v.  Steamboat  Olive  Branch,   257 

2  The  New  Orleans,  Jackson  and  Great  Northern  Railroad  took  on  the 

cars  at  Osyka,  Miss.,  57  bales  of  cotton,  for  which  they  gave  a  bill 
of  lading  of  the  following  tenor  :  Received  in  good  order  and  well 
conditioned  to  be  transported  to  New  Orleans,  but  it  does  not  insure 
against  risk  by  fire.  The  cotton  took  fire  on  the  train  and  was  en- 
tirely consumed.  The  New  Orleans  Mutual  Insurance  Company  pay 
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the  owners  for  the  cotton  $160  per  bale,  and  sue  the  railroad  com- 
pany as  common  carrier,  and  base  their  right  to  recover  on  the 
ground  that  the  fire  and  destruction  of  the  cotton  occurred  through 
the  fault  and  negligence  of  the  railroad  company  an  I  their  em- 
ployes :  Held— That  inasmuch  as  the  railroad  company  specially  ex- 
cepted the  risk  of  fire,  and  it  not  being  shown  by  the  insurance 
company  that  the  fire  occurred  through  the  fault  or  negligence  of 
the  company,  the  insurance  company  cannot  recover. 

yew  Orlean  Mut.  Ins.  Co.  v.  N.  0.  and  Jackson  K.  R.  Co.,  302 

3  The  common  carrier  is  bound  for  ordinary  negligence,  notwithstand- 

ing the  special  agreement  excluding  risk  for  fire.  lb. 

<S  Steamships  engaged  in  carrying  passengers  from  one  port  to  another 
are  responsible  for  the  loss  or  damage  done  to  baggage  while  oa 
board,  which  has  been  placed  in  the  custody  of  the  officer  of  the 
vessel,  whose  duty  it  is  to  receive  and  take  care  of  baggage. 

Muor*  v.  Steamer  Evening  Star,  402 
See  To wbo ats—  Clapp  el  al.  v.  Stanton  <C  Co.,  495 
COMMUNITY: 

1  The  widow  mny  renounce  the  community  at  anytime  before  the  Court 

having  unlimited  jurisdiction  over  the  subject-matter,  has  pro- 
nounced a  final  judgment  against  her  as  a  partner  in  community. 
C.  C,  2386.  Gx&burn  v.  Wilson,  39 

2  Property  purchased  during  the  marriage,  whether  in  the  name  of  one 

or  the  other  of  the  spouses  becomes  community  property,  unless 
there  be  a  stipulation  in  the  marriage  contract  to  the  contrary. 
C.  C.  2369,  2371.  Ojckbum  v.  Wilson,  40 

8  By  the  act  of  the  Legislature  of  1844,  page  99,  the  survivor  has  the 
usufruct  of  the  share  of  the  deceased  partner  in  community.  The 
usufruct  under  the  statute  is  governed  by  the  rules  relating  to  that 
subject  in  the  Civil  Code.  Moore  v.  Moore,  150. 

4  By  Art.  538,  C.  C.    "The  natural  fruits,  or  such  as  are  the  produce  of 

iudustry,  hanging  by  branches  or  by  roots,  at  the  time  when  the 
usufruct  is  open,  belong  to  the  usufructuary.  lb. 

5  The  failure  of  the  husband  to  open  the  succession  of  his  deceased 

wife,  and  inventory  the  property  of  the  community,  or  give  bond, 
does  not  annul  or  suspend  the  statutory  usufruct,  nor  does  it  make 
him  liable  to  account  to  the  children  of  tho  marriage  for  the  re- 
venues duo  to  him  from  the  moment  the  usufruct  accrued.  He  is  in 
possession  of  right  under  the  law,  and  can  so  continue,  until  a  parti- 
tion, or  a  second  marriage.  lb. 

6  From  the  date  that  the  survivor  in  community  contracts  a  second 

marriage,  he  is  bound  to  account  to  the  heirs  (children,)  of  the  former 
marriage  for  the  rents  and* revenues  arising  from  the  use  of  the 
chare  of  the  deceased  in  the  commuuity.  lb. 

7  Only  the  heirs  having  an  interest  in  the  community  of  their  deceased 

mother,  who  are  subject  to  tho  tutorship  of  their  father  by  reason  of 
their  minority,  have  a  legal  mortgage  on  the  property  of  their 
father,  to  secure  the  restitution  of  their  interest  of  which  tho  father 
has  had  tho  usufruct.  lb. 

8  Whore  property  has  boen  bought  during  the  marriage,  in  the  name 
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of  the  husband,  with  the  separate  funds  of  the  wife,  it  become  com- 
munity property,  and  the  wife  has  her  recourse  against  the  husbiud 
for  the  restitution  of  her  funds  so  used,  with  mortgage  on  his  pro- 
perty to  secure  the  same.    C.  O.  2367.        LeBlanc  y.  LeBlanc,  206 

9  Where  the  estate  of  the  wife  has  come  into  the  possession  of  tho 

husband  during  the  marriage,  and  it  is  not  shown  that  she  admini- 
stered it  separately  and  alone,  it  will  be  presumed  that  it  is  under 
the  administration  and  control  of  the  husband.  2&. 

10  The  husband,  being  the  head  and  master  of  the  community,  can 
alone  be  bound  for  the  debts  of  the  partnership.  lb. 

Surls  v.  ffienn,  220 

11  To  recover  against  a  married  woman  it  must  be  alleged  and  proved 
tbat  the  debt  was  contracted  for,  and  enured  to,  her  separate  aud 
individual  benefit 

See  Taxes  and  Tax  Sales— New  Orleans,  v.  Wire,  500 
CONFEDERATE  TREASURY  NOTES: 

1  A  contract,  the  consideration  of  which  was  Confederate  treasury 

notes,  cannot  be  judicially  enforced  in  the  Courts  of  this  State. 

O'Donneil  v.  Burbridge,  37 

2  An  exception  will  be  snstained,  and  the  suit  dismissed,  where  the 

evidence  shows  that  the  consideration  of  the  contract  sued  upon  was 
Confederate  treasury  notes.  jfrt 

3  Confederate  treasury  notes  having  been  issued  in  violation  of  law, 

cannot  be  considered  as  forming  a  part  of  the  estate  of  a  deceased 
party,  nor  can  the  surviving  partner  in  community  be  held  account- 
able for  these  notes,  although  it  is  shown  that  she  has  used  them. 

Cockbum  v.  Wilson,  39 

4  Where  the  evidence  shows  that  the  consideration,  for  which  a  prom- 

issory note  was  executed,  was  Confederate  treasury  notes,  payment 
of  such  note  cannot  be  judicially  enforced.  Pickens  v.  Preston,  138 

5  Parol  evidence  is  admissible  to  prove  want  of  consideration  of  a 

promissory  note  secured  by  a  public  act  of  mortgage,  where  the  basis 
of  said  notes  was  Confederate  treasury  notes. 

Parker  v.  Broas  et  al.  167. 

6  The  orders  of  General  Butler  of  May  1st  and  May  18th,  1862,  permit- 

ting the  circulation,  for  a  limited  period,  of  Confederate  notes,  did 
not  give  validity  to  those  notes.  Jb. 

7  Where  suit  is  brought  on  a  written  contract  to  enforce  the  delivery  of 

cotton  alleged  to  have  been  bought  ami  paid  for,  parol  evidence  is 
admissible  to  show  that  the  payment  alleged  to  have  been  made  was 
in  Confederate  treasury  notes.  Hayncs  v.  Eogillio,  238 

See  Agency —  Wells  v.  Addison,  295 
"  Construction,  Rules  of— Fry  v.  Dudley  d  Nelson,  368. 
"  Executors  and  Administrators^  tfttcceaston  of  Lagarde,  118 
CONFEDERATE  OBLIGATIONS: 

See  Contracts — Legget  v.  Goodrich,  165 
•'  Jurisdiction— Bailey  v.  Gay,  158 
CONSTRUCTION,  RULES  OF 
1  All  contracts  are  to  be  construed  so  as  to  accomplish  the  intention  of 
the  parties,  and  in  determining  their  provisions,  a  liberal  and  fair 
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construction  must  be  given  to  the  words  used,  either  singly  ot  in 
connection  with  the  subject-matter.  This  rule  of  construction 
applies,  whether  the  contract  is  between  private  parties  or  a  legisla- 
tive grant.  Grant  v.  Leach,  329 

2  In  construing  a  contract,  where  the  State  is  a  puny,  the  rule  is,  that 

all  rights  asserted  against  the  State  must  be  clearly  defined,  and 
not  raised  by  inference  or  presumption.  lb. 

3  Where  the  Stato  by  legislative  act  has  made  a  grn.nt,  or  given  a  pri- 

vilege to  an  individual  or  a  company,  and  there  is  reasonable  doubts 
as  to  the  proper  construction  to  be  given  to  the  grant,  such  doubts 
are  to  be  solved  in  favor  of  the  Stnte.  lb. 

4  Where  words  in   a  written  instrument  may  convey  two   different 

meanings,  the  one  in  harmony  with,  and  the  other  antagonistic  to, 
the  law,  that  construction  should  always  be  givien  to  them  which 
will  harmonize  with  the  law.  Fry  v.  Dudley  cfc  Kelson,  368 

0  The  words  "in  currency"  in  a  bill  of  exchange  menus  legal  cuirency. 

lb. 
C  Where  a  party  received  for  collection  drafts  on  a  bank  in  New 
Orleans,  payable  in  currency,  he  cannot  receive  payment  in  any 
other  than  legal  currency.  His  receiving  payment  in  Confederate 
treasury  notes,  current  at  the  time,  will  not  release  him  from 
liability,  because  they  were  not  legal  currency.  lb. 

See  Evidence—  Mit h off  v.  Byrne,  Vance  <5  Co.,  f 
CONTRACTS: 

1  Where  a  party  has  made  a  contract  in  violation  of  the  confiscation 

laws,  he  cannot,  in  order  to  relieve  himself,  invoke  the  nullity  there- 
in declared.  Leggct  v.  Goodrich,  163 

2  Defendant,  Honry  Goodrich  executed  his  three  promissory  notes  ia 

favor  of  A.  Legget,  administrator,  for  six  thousand  dollars,  the  price 
of  a  tract  of  land,  which  he  purchased  on  the  16th  day  of  July,  1862, 
at  probate  sale,  secured  by  mortgage  on  the  land;  plaintiff  instituted 
an  hypothecary  action  to  force  the  payment  of  the  notes,  which  the 
defendant  resists  on  the  grounds  that  the  sale  was  a  nullity,  having  been 
made  in  violation  of  the  confiscation  laws  of  the  United  States  passed 
on  17th  of  July,  1862,  the  proclamation  of  the  President  of  the 
United  States,  and  the  military  orders  of  the  commanding  general: 
Held — That  the  defendant  having  alleged  and  shown  that  ho  was,  at 
the  date  of  the  sale  thus  made,  engaged  in  open  and  active  rebellion 
against  the  Government,  was  not  in  a  position  to  invoke  the  benefits 
of  the  nullities  of  the  sale  declared  by  law,  in  order  to  relieve  him- 
self from  the  obligations  which  he  had  contracted.  lb. 
3  On  28th  of  April,  1859,  S.  B.  Smith  A  Co.,  of  New  Orleans,  made 
a  written  contract  with  R.S.  Morse  &  Co.,  proprietors  of  the  City 
and  Arcade  hotels,  to  furnish  them  with  all  the  ice  they  might 
require  for  the  use  of  said  hotels,  for  the  term  of  five  years,  to 
commence  on  the  15th  June,  1859,  at  the  rate  of  $15  00,  per  ton. 
On  the  31st  of  October,  1861,  the  contract  was  so  modified  as  to 
increase  the  price  of  the  ice  furnished,  to  01  50  per  hundred 
pounds;  or  $30  per  ton ;  this  agreement  to  remain  in  force  daring  the 
continuance  of  the  blockade.    The  blockade  was  formally  raited 
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July  1,  1862.  On  the  16th  of  April,  1863,  S.  B.  Smith  &  Co.,  bring 
suit  against  R.  S.  Morse,  liquidating  partner  of  R.  S.  Morse  &  Co., 
for  81,252  10,  balance  due  for  ioe  famished.  R  S.  Morse,  liquida- 
tor, filed  a  plea  in  reconvention,  setting  np,  that  notwithstanding 
the  contract  with  S.  B.  Smith  &  Co.,  to  furnish  all  the  ice  required 
for  the  two  hotels,  from  15th  of  June,  1859,  to  15th  June,  1864,  at 
fixed  rates,  he  was  compelled  to  buy  ioe  at  various  times  at  a  much 
higher  rate,  thereby  increasing  the  expenses  for  ice  for  the  two  hotels, 
in  the  sum  of  82,564  61,  for  which  he  prays  judgment  in  reconvention. 
S.  B.  Smith  k  Co.,  sought  to  avoid  the  contract  on  the  ground,  first 
that  Morse  was  not  bound  by  it;  that  he  might  never  want  any  ice  at 
all,  and  in  that  event,  Smith  would  have  no  remedy.  On  this  point  it 
was  held  by  the  Court  that  the  legal  principle,  that  there  can  be  no 
contract  where  only  one  of  the  parties  to  it  is  bound,  has  no  application 
in  this  case,  because,  under  the  contract,  R.  S.  Morse  &  Co.,  were 
bound  to  purchase  all  the  ice  necessary  for  their  hotels,  at  a  fixed 
price,  from  S.  B.  Smith  &  Co.  The  second  objection  was,  that  the 
parties  were  released  by  a  fortuitous  event,  to- wit,  the  war.  To  this 
objection  the  Court  held  that  the  terms  of  the  contract  showed  that 
the  parties  contracted  with  reference  to  the  war,  and  were  bound  by 
it.  The  evidence  adduced  on  trial  shows  that  R.  S.  Morse  &  Co.,  or 
R.  S.  Morse,  liquidator,  did  no  act  which  amounted  to  a  waiver  of  his 
claim  to  a  performance  of  the  contract.  It  was  finally  held  by  the 
Court,  that  S.  B.  Smith  &  Co.  were  bound  by  their  contract  with  R. 
S.  Morse  &  Co.,  and  that  R  S.  Morse,  liquidator,  recover  in  recon- 
vention, of  S.  B.  Smith  &  Co.,  the  amount  of  82,564  61*  the  increased 
price  which  they  had  to  pay  for  ice,  on  account  of  the  failure  of  S.  B. 
Smith  &  Co.,  to  comply  with  the  contract 

S.  B.  Smith  eft  Co,  v.  R.  8.  Moroe  eft  Co.,  220 

4  Contracts  entered  into  between  belligerent  enemies  are  absolutely 

null.  Hennen  v.  Oilman,  241 

5  In  the  late  civil  war  between  the  United  and  the  so-called  Confederate 

States,  every  individual  within  the  military  lines  of  the  one,  was  a 
belligerent  with  reference  to  the  other,  and  a  contract  entered  into 
between  one  party,  residing  within  the  military  lines  of  the  United 
States,  and  the  other,  residing  within  the  Confederate  lines,  is  abso- 
lutely null  and  void.  lb, 

6  The  object  of  putting  in  default  is  to  secure  the  other  party  in  hio 

right  to  demand  damages,  or  a  dissolution  of  the  contract,  so  that 
the  other  party  can  no  longer  defeat  this  right  by  executing  or  offer- 
ing to  execute  it  Pratt  v.  Graft,  291 

7  An  offer  to  execute  the  contract  after  the  party  has  been  put  in  default 

comes  too  late.  lb, 

8  Where  one  party  to  a  contract,  after  being  put  in  mora,  offers  to  exe- 

cute the  contract,  the  other  party  has,  at  his  option,  the  legal  right 
to  claim  damages.  16. 

9  Where  two  parties  make  a  contract  whereby  one  binds  himself  to  do 

a  particular  thing,  he  must  show  a  compliance  on  his  part  according 
to  the  terms  of  the  contract,  before  he  can  compel  a  compliance 
79 
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with  the  terms  of  tho  contract  by  the  other  party,  or  recover  the 
damages  he  has  sustained  by  the  failure  on  the  part  of  the  other 
party  to  comply.  Golding  v.  Petit,  505 

CORPORATIONS: 

1  In  matters  within  the  discretion  of  the  board  of  directors  of  a  corpo- 

rate body,  their  acts,  if  lawful,  although  deemed  erroneous  by  some  of 
the  members,  will  bind  the  corporators,  and  courts  of  justice  will  not 
interfere  to  control  the  manner  in  which  such  acts  are  performed. 

Bicau  etal.v.  Baquie  et  al,  67 

2  The  order  of  Major  General  Banks  appointing  commissioners  to  li- 

quidate the  affairs  of  the  Bank  of  Louisiana,  did  not,  ipso  facto,  de- 
stroy the  charter  of  the  bank,  nor  did  the  violation  of  any  of  the 
corporate  powers  by  the  bank  operate  a  forfeiture  of  its  charter. 

Bank  of  Louisiana  v.  Green,  214 

3  The  charter  of  an  incorporated  institution  can  only  be  forfeited  by 

the  authority  of,  and  under  such  proceedings  as  are  proscribed  by 
law.  J&. 

CRIMINAL  LAW  AND  CRIMINAL  PROCEEDINGS: 

1  The  jurisdiction  of  the  Supreme  Court  in  criminal  cases  is  not  con- 

fined to  the  examination  of  questions  arising  before,  or  after  verdict; 
nor  is  the  right  of  appeal  limited  to  either  party. 

State  v.  Caton,  48 

2  A  party  tried  and  convicted  on  a  defective  indictment,  has  not  been 

put  in  jeopardy;  for  the  judgment  must  be  arrested  on  motion,  and 
the  accused  may  be  proceeded  against  on  a  new  indictment        lb. 

8  The  indictment  charged  the  defendant  with  larceny  of  "  goods  and 
lawful  money  of  the  United  States,  (commonly  called  greenbacks) 
of  the  value  of  twenty-four  dollars,  and  twenty-five  cents:"  Held 
That  the  indictment  is  defective,  and  judgment  must  be  arrested. 
No  such  effects  or  notes  as  "  greenbacks  "  are  known  in  law.      ift. 

d  Where  the  indictment  has  been  quashed  for  want  of  proper  averments, 
and  judgment  has  been  arrested,  the  prisoner  will  be  remanded  to 
await  the  action  of  the  court  on  a  new  indictment. 

State  v.  Cook*  130 

5  In  criminal  trials  tho  judgment  of  the  Court  must  follow  and  con- 

form to  the  verdict  of  the  jury.        Statev.  Rose  and  AbraTiatns,  143 

6  Where  the  verdict  of  the  jury  is  "  guilty  as  accessory,"  and  the  judg- 

ment of  the  Court  on  the  verdict  condemns  the  party  to  suffer  the 
penalties  of  the  crime  of  accessory  before  the  fact,  the  judgment  of 
the  Court  will  be  annulled,  the  verdict  of  the  jury  set  aside,  and  the 
case  remanded  to  be  proceeded  with  according  to  law.  lb. 

7  An  accessory  before  the  fact  is  equally  guilty  with  the  principal,  and 

on  conviction  must  duffer  the  same  penalties.  The  punishment  of 
an  accessory  after  the  fact  is  only  fine  and  imprisonment.  lb. 

8  It  is  no  objection  to  the  validity  of  an  indictment  that  several  offences 

of  the  same  nature,  and  upon  whioh  the  same  or  a  similar  judgment 
may  be  given,  are  charged  in  different  counts;  nor  is  the  prosecuting 
officer  obliged  to  elect  on  motion  of  the  accused.  State  ▼.  Cook,  145 

9  The  method  of  stating  the  same  accusation  in  different  ways,  in  sep- 
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arate  counts,  is  adopted  in  order  to  prevent  a  variance  from  the  proof 
on  trial.  lb. 

10  It  is  the  duty  of  the  District  Attorney  to  cause  a  list  of  the  jurors  to 

be  served  on  the  accused  before  trial,  but  it  is  too  late  after  the  trial 
to  urge  this  objection.  lb. 

11  The  indictment  charges  the  accused  with  the  crime  of  robbery,  with- 

out stating  that  the  act  was  done  feloniously,  or  that  the  goods  were 
taken  from  the  person  of  another,  or  in  his  presence  by  putting  him 
in  fear:  Held — That  the  indictment  is  defective  in  not  containing 
the  essential  substantive  averment  "feloniously,"  required  by  the 
common  law  in  criminal  pleading,  which  system  of  criminal  pleading 
was  adopted  by  the  Legislature  of  Louisiana  in  1805.  lb. 

12  These  essential  substantive  averments  in  a  bill  of  indictment,  required 

by  the  common  law,  are  not  dispensed  with  by  the  statute  of  1855. 
This  statute  was  not  intended  to  make  a  radical  change  in  the  system 
of  criminal  pleadings,  but  to  simplify  it,  and  correct  some  supposed 
deficiencies.  lb. 

13  Where  a  party  has  been  arrested,  and  on  examination  no  cause  is 

shown  for  the  arrest,  malice  will  be  presumed,  and  damages  may 
be  recovered  for  malicious  prosecution.        Hayes  v.  Hayman,  336 

14  Where  there  is  want  of  probable  cause  for  the  arrest,  malice  will  bo 

inferred.  lb. 

15  Express  malice  may  be  proved.  lb. 

16  In  an  action  for  damages  for  malicious  prosecution,  it  is  sufficient  to 

show  that  the  criminal  proceedings  were  entirely  without  cause.  lb. 

17  Where  the  petit  jury  returns  a  special  verdict,  they  most  find  all  tho 

circumstances  which  constitute  the  offence,  otherwise  the  judgment 
of  the  Court  rendered  thereon  will  be  erroneous. 

State  v.  Davis,  354 

18  A  party  indicted  for  a  crime,  has  the  right  to  challenge  the  array  of 

the  jury  empanelled  to  try  him,  and,  if  the  jury  has  been  illegally 
drawn,  the  panel  will  be  quashed,  notwithstanding  every  member 
thereof  may  possess  the  personal  qualifications  requisite  for  a  juror. 

State  v.  DaRocha  et  al.9  356 

19  Where  the  petit  jury  have  not  been  drawn  in  the  mode  prescribed  by 

law,  the  trial,  conviction  and  centence  are  null,  and  the  prisoner 
stands  as  though  he  had  not  been  tried. ,  lb. 

20  The  appellate  jurisdiction  of  the  Supreme  Court,  in  criminal  cases, 

is  limited  to  questions  of  law  alone,  and  must  be  presented  by  bill 
of  exceptions  or  assignment  of  errors.  State  v.  Behan,  389 

21  In  a  criminal  case,  where  there  is  no  bill  of  exceptions  nor  assignment 

of  errors,  and  there  is  no  error  patent  in  the  record,  the  judgment 
of  the  District  Court  will  be  affirmed.  State  v.  Krepple,  402 

22  In  a  criminal  case,  where  no  bill  of  exceptions  nor  assignment  of  er- 

rors is  found  in  the  record,  and  no  error  of  law  appears  in  the  pro- 
ceedings, the  judgment  of  the  District  Court  will  be  affirmed. 

State  v.  Morel  et  al.t  402 

23  The  intention  of  a  party,  charged  with  the  commissions  of  a  crime,  is 

an  essential  averment  in  a  bill  of  indictment    State  v.  Durbin,  408 
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24  A  bill  of  indictment  cannot  be  amended  by  inserting  a  word  essential 

to  make  it  valid,  such  as  feloniously.  lb. 

25  Where  the  statute  has  adopted  a  common  law  offence,  by  fixing  a 

penalty  to  it,  without  otherwise  defining  the  crime,  all  the  common 
law  requirements  must  be  followed  in  the  indictment   9  A.  211.  lb. 

DAMAGES: 

1  In  cases  of  damage,  where  no  exact  computation  can  be  made,  discre- 

tion in  fixing  the  amount  is  left  to  the  Judge  and  jury.  C.  C.  1928, 
section  3.  Frank  v.  K  0.  &  Carrollton  B.  E.  Co.,  25 

2  In  an  action  for  vindictive  damages  for  an  unfounded  and  malicious 

suit,  both  malice  and  want  of  probable  cause  must  be  alleged  and 
proved  to  entitle  the  party  to  recover.      Dickinson  v.  Maynard,  66 

8  Where  it  is  shown  that  an  attachment  has  wrongfully  and  illegally 
issued,  the  party  whose  property  has  been  attached,  is  entitled  to 
recover  the  actual  damages  proved.  lb. 

4  The  measure  of  damages  to  be  recovered  on  an  attachment  bond,  is 
the  actual  expense  and  loss  resulting  from  the  levying  of  the  attach- 
ment, including  the  fees  of  counsel,  rendered  in  relation  to  the 
attachment.  lb. 

6  Rail-road  companies  are  responsible  in  damages  for  the  destruction 

or  injury  done  to  horses,  mules,  or  other  stock,  by  running  over 
them  on  the  track,  and  the  burden  of  proof  is  on  the  company  to 
show  that  the  accident  was  unavoidable. 

Lapine  v.  N.  0.,  Opelousas  and  Great  Western  Railroad  Co.,  158 

C  The  amount  of  damages  is  the  value  of  the  stock  destroyed.  76. 

7  The  prescription  of  one  year  does  not  apply  to  actions  for  damages  er 

contractu.  Lallan  e  v.  Ball,  193 

8  The  law  does  not  require  that  a  reconventions!  demand  for  damiges 

shall  be  liquidated.  lb. 

9  Where  a  contractor,  in  laying  the  pavement  on  the  banquette  in  any 

one  of  the  streets  in  the  city  of  New  Orleans,  destroys  or  takes  up 
the  shade  trees  which  have  been  planted  there,  he  is  liabla  in 
damages  to  the  owner  of  the  property  that  owes  the  taxes  for 
making  the  pavement  The  amount  of  the  damages  is  a  question  of 
evidence.  Neta  Orleans  v.  Wire,  500 

See  Oontbaots— Pratt  v.  Craft,  291 
"  Cbih.  Law  and  Ceoc.  Pbo.—  Hayes  v.  Eayman,  336 
"  New  Orleans— Fennimare  v.  New  Orleans,  124 
"      "  "       Frtuvia  v.  New  Orleans,  410 

DISTRICT  ATTORNEY: 

1  The  Statutes  of  1855,  section  70  and  71,  Session  Acts,  page  162,  pro- 
viding that  the  several  District  Attorneys  throughout  the  State  shall 
be  entitled  to  demand  and  receive  one-fifth  of  all  sums,  first  deduct- 
ing the  per  oentage  allowed  by  law  to  the  sheriff  for  collecting, 
and  paving  over  the  same,  which  may  be  collected  on  forfeited 
bonds,  recognizances  and  fines  imposed  in  criminal  prosecutions, 
must  be  construed  as  referring  to  fines  and  forfeitures  growing  oat 
of  violations  of  the  criminal  laws  of  the  State,  and  in  the  imposing 
and  collecting  of  which  the  services  of  the  District  Attorney  a&l 
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sheriff  are  required.  Where  no  services  are  required  of  a  public 
officer,  no  compensation  is  allowed.  Foute  v.  New  Orleans,  22 

2  The  law  does  not  require  the  District  Attorney  of  the  parish  of 
Orleans  to  appear  in  his  official  capacity,  and  prosecute  persons  for 
violations  of  law  before  the  Recorders'  Courts  of  the  city  of  New 
Orleans,  nor  does  it  allow  him  any  compensation  for  doing  so.   lb. 

DOMICIL: 

1  The  evidence  shows  that  George  C.   Waddill  resided  in  the  parish  of 

Madison,  for  a  number  of  years,  with  his  family,  on  his  plantation; 
that  he  left  there  with  his  family  and  most  of  his  hands  in  1863,  and 
moved  to  the  parish  of  Jackson;  that  in  1865  he  removed  to  New 
Orleans,  where  he  bought  a  residence,  in  which  he  and  his  family 
have  since  resided.  Suit  was  brought  against  him  in  the  city  of  New 
Orleans  in  the  year  1866,  to  which  he  excepted,  on  the  ground  that 
his  domicil  was  in  the  parish  of  Carroll,  a  place  where  it  does  not 
appear  that  he  has  ever  resided:  Held— That  in  the  election  of  his 
domicil,  in  the  parish  of  Carroll,  he  must  be  considered  as  having 
abandoned  his  original  domicil,  in  the  parish  of  Madison,  and  the 
sheriff's  return  on  the  citation,  showing  that  service  was  made  at  his 
residence  in  the  city  of  New  Orleans,  is  prima  facie  evidence,  which 
throws  the  burden  of  proof  on  him  to  rebut.  Alter  v.  Waddill,  246 

2  The  actual  continuance  of  residence  of  a  newly  married  couple,  at 

one  establishment,  for  more  than  one  year,  is  sufficient  to  fix  their 
domicil.  Sandei-son  v.  Ralston,  312 

8  A  domicil  once  acquired  cannot  be  lost,  until  the  party  acquires 
another.  lb. 

4  The  domicil  of  the  husband  will  control  that  of  the  wife.  lb. 

5  George  Ralston  and  Eliza  J.  Sanderson  were  married  in  1852.     Soon 

after  the  marriage  they  removed  to  their  plantation,  in  the  parish  of 
Concordia,  La.,  where  they  both  resided  for  more  than  one  year. 
Mrs.  Ralston  then  moved  to  Mississippi,  to  the  high  lands,  on  ac- 
count of  her  failing  health.  Ralston  still  remained  on  the  planta- 
tion in  Concordia  parish,  exercising  all  his  rights  and  privileges  as 
a  domiciliated  citizen  of  Louisiana  ;  such  as  voting,  serving  on  the 
jury  when  called  on,  and  was  at  one  time  a  member  of  the  police 
jury  of  the  parish.  He  spent  a  considerable  portion  of  his  time  in 
Mississippi,  at  the  residence  of  his  wife  with  his  family.  Under  this 
state  of  facts,  it  was  held  that  Ralston,  having  acquired  his  domicil 
in  Louisiana,  and  not  having  acquired  one  elsewhere,  he  must  still 
be  considered  as  domiciled  here,  notwithstanding  the  fact  that  his 
wife  never  returned  to  Louisiana  to  reside.  The  domicil  of  the  wife 
being  controlled  by  that  of  the  husband,  the  legal  domicil  of  Ral- 
ston and  wife  is  still  in  Louisiana*  lb. 

6  The  domicil  of  the  husband  controls  tfcat  of  the  wife. 

Succession  of  Christie,  383 

7  Where  the  husband,  domiciled  in  Louisiana,  dies,  leaving  property  in 

the  State,  the  surviving  wife  is  entlitled  to  the  benefit  of  the  Home- 
stead law,  notwithstanding  she  has  never  resided  in  the  State.  lb. 
DONATION: 

\  A  donation  by  the  ancestor  in  due  from,  in  consideration  of  the  mar* 
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riage  of  bis  daughter,  is  neither  an  alienation  nor  a  mortgage  of  the 
property  donated,  and  the  law  of  1855,  prescribing  the  mode  of 
registry  of  conveyances  of  immovable  property,  does  not  apply. 

Bank  of  Xew  Orleans  v.  B.  Toledano,  571 
2  A  donation  by  the  father  to  his  daughter,  in  consideration  of  marriage, 
of  certain  lots  of  ground  in  the  city  of  New  Orleans,  will  operate 
as  notice  to  third  parties,  when  recorded  in  the  book  of  Donations  in 
the  mortgage  office  in  the  manner  pointed  out  in  Art.  1541,  C.  C. 

Jb. 
8  Every  donation  inter  vivos,  though  made  to  the  husband  and  wife,  or 
to  eitlxer  of  them,  is  subject  to  the  general  rules  prescribed  for  dona- 
nations  under  that  title.  16. 
ELECTION: 

See  Rail  Roads— -State  v.  N.  0.  and  Jackson  B  R.  Co.    489 
EMANCIPATION: 

1  Where  judgment  has  been   rendered  in  the  District  Court,  before 

emancipation,  for  the  enforcement  of  payment  for  a  slave,  the  Su- 
preme Court  will  not  now  affirm,  neither  will  they  reverse  said  jnd- 
ment,  but  will  simply  dismiss  the  appeal.     Belaporte  v.  Bourg,  152 

2  The  sale  of  a  person  (slave)  at  probate  sale  after  the  Proclamation  of 

Emancipation  by  the  President  of  the  United  States,   conferred  no 
title  to  the  purchaser,  and  by  the  doctrine   settled  in  the  case  of 
Wainwrightv.  Bridges,  (19  An.  page  234,)  he  is  relieved  from  the  pay- 
ment of  the  price.  Posey  v.  Driggst  199 
EVIDENCE: 

1  Where  a  party,  after  having  received  the  full  benefit  and  advantage  of 

a  contract,  comes  into  court  and  alleges  his  own  turpitude,  and  in- 
vokes the  law  of  morality,  to  relieve  himself  of  the  execution  of  his 
part  of  the  contract,  and  by  that  means  to  enrich  himself  at  the 
expense  of  the  other  party,  he  must  adduce  evidence  so  complete 
that  it  carries  with  it  conviction  with  all  the  power  of  demonstration. 

Weaver  v.  A  nfoux,  1 

2  The  courts  of  this  State  will  not  give  effect  to  an  agreement  entered 

into  for  an  immoral  or  fraudulent  purpose,  but  such  fraudulent  and 
immoral  purpose  must  be  clearly  made  out,  and  not  left  to  surmise 
or  conjecture.  Jb. 

3  The  evidence  shows  that  defendant  executed  his  promissory  notes  in 

favor  of  plaintiff,  secured  by  mortgage  on  real  estate,  and  received 
from  plaintiff,  as  the  consideration  for  the  notes  and  mortgage, 
checks  on  the  bank  for  the  amount  of  the  notes,  less  the  interest,  in 
the  ordinary  form,  payable  in  no  particular  currency ;  and  farther 
that  checks  of  the  bank  were  either  paid  in  bank  notes  or  Confede- 
rate treasury  notes.  Defendant  now  seeks  to  avoid  the  payment  of 
the  notes  on  the  ground  that  the  consideration  for  which  they  were 
given  was  Confederate  treasury  notes  :  Held — That  this  evidence 
does  not  establish  with  the  legal  certainty  required  that  the  consi- 
deration was  Confederate  treasury  notes.  Jb. 

4  Where  one  of  the  parties  to  a  contract  seeks  to  avoid  its  effect  on  the 

ground  that  the  consideration  was  illegal  and  immoral,  he  must  in 
order  to  relieve  himself  adduce  evidence  so  complete  that  nothing 
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is  left  to  surmise  or  conjecture.     The  doctrine  in  the  case  of  Weaver 
v.  Anfoux  (ante  page  1)  reaffirmed.  Tompkins  v.  TJiornhill,  47 

5  Defendant  executed  six  promissory  notes  in  favor  of  himself,  and  by 
him  endorsed  in  blank,  secured  by  mortgage  for  the  sum  of  $30,000, 
which  he  gave  to  Abat,  Generes  &  Co.,  and  received  from  them  their 
check  on  the  Citizens'  Bank  for  328,000,  payable  to  and  endorsed 
by  Thornhiil  &  Co.,  which  was  deposited  in  some  other  bank,  and 
collected  in  the  next  morning's  exchanges  between  banks.  Nothing 
was  said  at  the  time  of  the  agreement  about  the  currency  to  be  re- 
ceived. The  proof  further  shows  that  at  the  date  of  the  check, 
Generes  &  Co.,  had  not  in  the  Citizens'  Bank,  subject  to  their 
checks  anything  but  Confederate  currecoy:  that  general  checks  wero 
paid  in  such  currency,  and  that  plaintiff  acquired  the  notes  in  suit 
sometime  before  their  maturity  for  a  valuable  consideration  :  Held — 
That  this  state  of  facts  does  not  establish,  with  that  legal  certainty 
required  in  such  casse,  the  allegation  that  the  loan  was  made  to 
defendant  in  Confederate  notes.  lb. 

6  It  is  not  necessary  to  allege  that  the  note  was  protested  and  notice  giv- 

en in  or  ler  to  admit  the  protest  in  evidence.  The  act  of  protest  and 
certificate  of  notice  are  proper  evidence  under  the  allegation  to 
prove  demand.  Bank  of  Kentucky  v.  Goodule,  50 

7  Where  evidence  has  been  received  without   objection  on  points  not 

presented  by  the  pleadings,  the  parties  are  bound  by  it. 

Ciark  and  Brisbin  v.  Bouvain  &  Lewis,  70 

8  Where  a  certain  species  of  evidence  is  conclusive  on  the  point,   the 

failure  to  produce  it  by  the  party  on  whom  the  burden  of  proof 
devolves,  carries  with  it  the  presumption  that  it  does  exist. 

Succession  of  Hubee,  97 

9  The  testimony  of  one  witness  is  insufficient  to  establish  a  claim  of 

more  than  five  hundred  dollars;  but  where  the  commercial  books  of 
the  opposite  party,  having  been  introduced  in  evidence,  corroborate 
his  testimony,  he  may  establish  the  correctness  of  his  claim,  though 
above  five  hundred  dollars. 

Goldsmith,  Haber  &  Co.,  v.  Friedlander  &  Gerson,  119 

10  Where  the  defendant  alleges  that  the  endorsement  was  made  after 
maturity,  the  burden  of  proof  is  on  him  to  show  the  fact.  lb. 

11  The  legal  presumptions  in  favor  of  a  party  relieve  him  from  the 
necessity  of  adducing  any  evidence,  until  they  are  rebutted  by  proof. 

New  Orleans,  Canal  <&  Banking  Co.  v.  Templeton,  HI 

12  Where  the  claim  is  invalid  evidence  is  not  admissible  to  establish  its 
correctness.  Board  of  Levee  Commissioners  v.  Harris,  201 

13  A  judgment  creditor  of  an  estate  took  a  rule  on  the  executrix  to  file 
an  account  of  her  administration,  and  offered  the  judgment  in  her 
favor  as  evidence  that  she  was  a  creditor,  to  which  the  executrix  ob- 
jected, on  the  ground  that  the  note  on  which  the  judgment  was 
founded  was  not  legally  stamped;  plaintiff  in  rule  offered  the  note 
which  was  legally  stamped;  defendant  then  offered  the  whole  record 
in  the  case  to  show  the  absolute  nullity  of  the  judgment,  to  which 
plaintiff  pbjected,   on  the  ground  that  collaterally  the  defendant 
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could  not  go  behind  the  judgment  and  prove  facts  to  annul  the  same: 
Held— That  the  record  was  admissible  as  rebutting  evidence. 

Succession  of  Patrick,  204 

14  The  burden  of  proof  is  on  defendant  to  show  that  the  consideration 

of  a  promissory  note  was  the  price  of  a  slave. 

Bob  in  son  v.  Doherty,  209 

15  The  rule  enunciated  in  Article  22D3  of  the  Civil  Code,  that  parol  evi- 

dence is  inadmissible  to  contradict  or  vary  the  contents  of  a  notarial 
act  of  mortgage,  only  applies  to  acts  intrinsically  valid,  and  not  to 
such  as  are  attacked  to  be  declared  null  on  account  of  fraud. 

Cox  rf:  Co.  v.  Estate  of  King,  209 

16  An  intervention  by  the  wife  in  a  pre-existing  suit  between  the  credi- 

tors and  the  estate  of  her  husband  to  annul  her  renunciation  in  an 
act  of  mortgage  executed  by  her  husband,  is  a  direct  action,  and 
parol  evidence  is  admissible  to  prove  the  nullity  on  account  of  fraud, 
on  the  general  principle  that  fraud  vitiates  all  contracts.  lb. 

17  The  burden  of  proof  is  on  the  party  complaining,  to  show  that  the 

Judge  of  the  District  Court  granted  an  order  of  seizure  and  sale, 
without  having  the  proper  evidence  before  him.  The  presumption 
is,  that  the  Judge  had  the  proper  evidence  before  him  at  the  time 
he  granted  the  order.  Bloom  v.  Martin*  256 

18  A  receipt  given  in    satisfaction  of  a  judgment  is  only  prima  facie 

evidence  of  what  it  contains,  and  may  be  shown  to  contain  error  of 
fact.  Dunn  v.  Pipes,  276 

19  Evidence  received  without  objection,  and  admissions  made  in  the 

record,  must  have  their  weight,  although  unauthorized  by  the 
pleadings.  Draper  v.  Richards,  306 

20  In  a  suit  to  enforce  a  right  of  servitude,  parol  evidence  is  admissible 

to  prove  possession  of  the  property  claiming  it. 

Macheca  v.  Avegno,  339 

21  Parol  evidence  is  inadmissible  to  explain  an  ambiguity  apparent  on 

the  face  of  a  written  instrument.  Doubts  and  uncertainties  that 
exist  in  a  written  contract  of  sale,  must  be  construed  against  the 
parties  making  it.  Mithoffv.  Byrne,  Vance  <£  Co.,  368 

22  Where  evidence  has  been  admitted,  without  objection  in  the  lower 

court,  the  Supreme  Court  will  consider  it,  though  it  might  have  been 
excluded  on  legal  grounds.  Xusbaum  v.  Marks  <&  Co.,  379 

23  The  rule  that  the  evidence  of  one  witness  is  insufficient  to  establish  a 

claim  of  more  than  five  hundred  dollars,  does  not  apply  where  the 
ownership  of  property  is  in  dispute  valued  above  five  hundred  dol- 
lars. Field  v.  Harrison  et  at,  411 

24  The  promise  of  an  endorser  to  pay  the  note,  if  the  holder  wonld  not 

protest  it,  amounts  to  notice,  and  may  be  proved  by  parol  evidence. 

Helm  v.  Ducayet  et  al ,  217 

25  Although  the  amount  of  the  note  is  above  five  hundred  dollars,  the 

evidence  of  one  witness  is  sufficient  to  prove  the  promise  to  pay  it 

lb. 

26  A  recorder  or  notary  public,  who  passes  an  act  of  sale  between  par- 

ties, is  a  competent  witness  to  testify  as  to  what  was  said  by  the 
parties  at  the  time  or  afterwards.    Finley  et  al.  v.  Bogan  et  at,  443 
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27  Testimony  taken  by  commission,  rejected  by  the  lower  court,  attached 

to  a  bill  of  exceptions,  taken  by  the  party  offering  it,  and  forming  a 
part  of  the  record  of  appeal,  will  be  noticed  by  the  Supreme  Court 
the  same  as  thongh  it  had  been  admitted  by  the  Judge  a  quo.     lb. 

28  Where  it  is  shown  by  affidavit,  and  the  statement  of  the  witness  under 

oath,  that  he  is  employed  in  the  United  States  navy,  his  testimony, 
taken  by  commission,  will  not  be  rejected  on  the  ground  that  he  was 
within  the  jurisdiction  of  the  court  at  the  time. 

Oolding  v.  Steamer  America,  455 

29  Evidence  not  inadmissible  on  legal  gronnds  will  be  received,  the  jury 

being  the  judges  of  its  effect.  lb. 

30  In  a  suit  to  annul  a  sale,  on  the  ground  of  fraud  and  simulation,  or 

defend  a  seizure  of  property  under  a  writ  of  fieri  facias,  which  has 
been  enjoined,  evidence  of  the  conversations  and  admissions  of  the 
parties  implicated  in  the  fraud  or  simulation,  is  admissible  when  of- 
fered by  the  attacking  creditor. 

Bushnell  v.  City  National  Bank,  464 

31  A  resolution  of  the  directors  of  a  bonk,  authorizing  the  president  to 

release  an  agent  from  all  liability  on  account  of  transactions  with 
the  bank,  together  with  the  release,  are  admissible  testimony,  whero 
his  competency  as  a  witness  is  attacked  on  the  score  of  interest. 

State  v.  Louisiana  State  Bank,  468 

32  The  burden  Of  proof  is  on  the  party  claiming  cotton  or  other  pro- 

perty, that  he  alleges  is  in  the  possession  of  another,  and  he  will  be 
entitled  to  recover  only  the  quantity  that  he  succeeds  in  identifying 
by  proof.  lb. 

33  The  assumption  of  the  debt  of  another  must  be  strictly  proved. 

Buddecke  v.  Harris,  563 
See  Confederate  Treasury.  Notes — Haynes  v.  Bogillio,  238 
"    Damages—  Lapine  v.  K.    0.,  O.  <&  G.  W.  B.  B.Co.t  158 
"    New  Orleans— Fauvia  v.  New  Orleans,  410 
"    Practice — Kirtland  v.  Harris,  153 
"  "        Hennen  v.  Oilman,  241 

"    Sale— Hamilton  v.  Eimer  <&  Co.t  891 
EXECUTORS  AND  ADMINISTRATORS: 

1  A  testamentary  executor  derives  his  authority  from  the  judgment  or- 

dering the  registry  and  execution  of  the  will,  and  appointing  and 
confirming  the  executor.  Letters  testamentary  are  merely  the  evi- 
dence establishing  the  fact,  that  the  executor  has  been  duly  qualified. 

Succession  of  Vogel  v.  Vogel  etal,  81 

2  "Where  the  will  names  the  executor,  and  the  judgment  of  the  Court 

confirms  the  party  named  in  the  will  as  testamentary  executor,  the 
judgment  must  have  effect  until  reversed  on  appeal,  or  in  an  action 
of  nullity.  lb. 

3  A  testamentary  executor,  after  he  was  duly  qualified,  and  had  charge 

of  the  estate,  by  refusing  to  take  the  oath  of  allegiance  required  by 
the  Government  of  the  United  States,  and  going  beyond  the  juris- 
diction of  the  proper  authorities,  became  functus  officio,  and  lost  all 
right  to  administer  the  property  of  the  succession  any  further,  and 
80 
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all  claimB  to  commissions,  except  on  sums  recovered  by  him  prior  to 
the  abandonment  of  his  trust.  Succession  of  Poin dexter,  19  An. 
page  22.  lb. 

4  "Where  an  administrator  deposits  funds  of  the  estate  with  a  commer- 

cial house,  or  in  a  bank,  in  his  own  name  and  to  his  own  credit,  he 
thereby  becomes  personally  responsible  to  the  estate  for  the  amount 

Succession  of  Lagarde,  148 

5  The  administrator  received  Confederate  treasury  notes  in  payment  of 

debts  due  the  estate:  field— That  such  notes,  having  no  legal  exist- 
ence or  value,  could  not  be  recognized  as  receivable  in  extinguishment 
of  debts  or  obligations  due  the  succession,  and  the  administrator 
became  personally  responsible  to  the  estate  for  the  amount  thus  re- 
ceived, lb. 

6  The  law  does  not  contemplate  the  sale,  by  the  administrator,  of  more 

property  than  is  necessary  to  pay  the  debts  and  defray  the  expenses 
of  administration.  Succession  of  Phelan  v.  Bird  et  of.,  355 

7  A  party  may  demand  a  recognition  as  heir;  an  account  of  the  admin* 

istration ;  and  the  property  in  the  hands  of  the  curator,  in  the  same 
suit.  Miller  v.  Rougieux,  577 

8  The  homologation  of  an  account  and  tableau  of  distribution,  filed  by 

the  curator,  of  the  proceeds  of  the  sale  of  an  estate,  will  not  estop 
the  heir,  who  was  a  non-resident  at  the  time,  from  proceeding  against 
the  curator  for  the  remainder  of  the  proceeds  of  the  sale  of  the  sue- 
cession  property  in  his  hands.  Jh. 

9  The  curator  will  be  responsible  to  the  heir  for  the  payment  of  a  fraud- 

ulent and  fictitious  claim  with  the  funds  of  the  succession,  notwith- 
standing the  same  has  been  homologated  by  the  Judge.  lb, 

10  A  suspensive  appeal  taken  by  the  executor  or  administrator  of  an 

estate,  from  a  judgment  in  favor  of  a  creditor,  will  not  prevent  the 
creditor  from  proceeding  against  the  executor  or  administrator  by 
motion,  for  an  account  showing  the  condition  of  the  estate,  and  the 
amount  of  funds  on  hand,  while  a  suspensive  appeal  is  pending  in 
the  Supreme  Court.  State,  exrel,  Cltamplin,  580 

11  A  mandamus  will  lie  to  compel  the  District  Judge  to  take  jurisdiction 

of,  and  try  the  motion  by  the  creditor,  calling  on  the  executor  for 
an  account,  pending  the  suspensive  appeal.  The  District  Judge  is 
only  divested  of  jurisdiction,  pending  a  suspensive  appeal,  in  all 
matters  pertaining  to  or  involved  in  the  judgment  appealed  from. 

lb. 
SkbPbactick— Succession  ofPerrel,  86 
"    Successions— Succession  of  Sutton,  150 
«'  "  «■        Rohlfing,  376 

EXPROPRIATION: 

1  Private  property  can  only  be  expropriated  when  it  is  necessary  for 

the  public  use.  The  question  whether  the  property  sought  to  be 
expropriated  is  necessary  for  the  public  use  or  convenience,  most  be 
judicially  determined.  Lecoul  v.  Police  Jury  of  St.  James,  308 

2  The  city  of  New  Orleans,  having  decided  that  it  was  to  the  public 

interest  to  become  the  owne?*  of  the  soil  necessary  to  construct  a  levee 
and  establish  a  public  road,  adopted  the  mode  of  expropriation  pre- 
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scribed  by  law,  by  empaneling  a  jury  of  freeholders.  The  jury  made 
their  report  of  the  quantity  of  ground  necessary  for  the  contem- 
plated levee  and  roads,  and  estimated  the  value  thereof  :  Held — That 
the  city,  having  elected  this  mode  of  proceeding,  she  is  bound  by 
the  rules  and  regulations  prescribed  in  such  oases. 

JNew  Orleans^  Praying  for  a  Jury  of  FreeJsolders,  39-1 
8  A  jury  of  freeholders  have  no    authority  to  fix  their  own  compensa- 
tion for  their  services  ;  they  are  governed  by  the  rules  regulating  all 
other  juries,  in  regard  to  their  compensation.  lb. 

4  Where  the  City  of  New  Orleans  petitions  for  the  opening  of  a  street, 

and  experts  are  appointed  to  appraise  the  property  taken  for  that 
purpose,  and  one  of  the  owners  of  property  taken,  expresses  his  sa- 
tisfaction with  the  price  fixed  by  the  appraisers  of  his  property,  the 
city  is  not  bound  by  his  approval  as  to  him;  she  still  has  the  right 
to  show  that  the  appraisement  is  too  high.  The  order  of  Court  con- 
firming the  appraisement  is  necessary  to  bind  the  city. 

New  Orleans,  Praying  for  Opening  of  Streets,  497 

5  The  power  of  making  local  assessments  for  local  improvements,  is  not 

taxation,  within  the  meaning  of  the  Constitution,  and  does  not  there- 
fore conflict  with  that  provision  of  the  Constitution  which  requires 
taxation  to  be  uniform.  lb. 

6  Property  lying  in  the  neighborhood  of  an  improvement,  whether 

taken  or  not,  is  liable  to  be  assessed  for  the  proportion  of  benefit 
derived  from  such  improvement.  lb. 

7  To  authorize  the  assessement  of  a  tax  for  an   improvement,  it  must 

be  shown  that  the  property  assessed  is  benefited  by  the  improve* 
ment.  lb* 

FRANCHISES: 

1  Where  the  Legislature  has  conferred  on  an?  individual  or  a  company, 

an  exclusive  privilege  or  monopoly  in  a  grant  or  license,  and 
limited  that  monoply  to  a  number  of  years,  after  the  expiration  of 
which  it  shall  cease,  the  expiration  of  that  time  will  not  abridge  or 
impair  other  privileges  contained  in  the  grant  or  license,  (such  as 
collecting  toll,  etc.,)  in  perpetuity.  Grant  v.  Leach,  329 

2  The  franchises  and  prerogatives  conferred  on  an  individual  or  a  com- 

pany by  the  Legislature  in  a  grant  or  license,  do  not  cease  with  the 
expiration  of  the  time  specified  in  the  grant  at  which  the  monopoly 
shall  cease.  lb. 

FRAUD: 
1  Where  a  notarial  act  is  sought  to  be  declared  null  on  the  ground  of 
fraud,  the  notary  who  passed  the  act  need  not  be  made  a  party  to 
the  suit.  Cox  &  Co.  v.  Estate  of  King,  209 

GARNISHMENT: 

1  A  garnishee  or  third  party  to  whom  interrogatories  are  propounded 

under  a,  fieri  facias,  can  set  up  any  defence  necessary  to  his  own 
protection,  whether  against  the  defendants  or  their  creditors.  He 
is  competent  to  urge  the  plea  of  prescription. 

James  v.  Fellows,  116 

2  The  act  of  the  Legislature  of  1839,  providing  that  no  attorney  or 

counsellor  at-law  shall  give  evidence  of  anything  that  has  been 
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confided  to  him  by  his  client,  without  the  consent  of  such  client, 
cannot  be  construed  to  exempt  or  shield  the  property  of  the  client  in 
the  hands  of  the  attorney  from  the  pursuit  of  his  creditors. 

While  el  al.  v.  Bird,  188 

3  The  garnishee  my  be  excused  from  answering  any  particular  interro- 

gatory, if  he  declare,  on  oath,  that  he  cannot  answer  the  same 
without  disclosing  matters  confided  to  him  by  his  client,  or  advice 
given  his  client  concerning  the  business  about  which  he  is  retained. 

lb. 

4  Where  an  attorney-at-law  has  in  his  possession  for   collection,  as 

shown  by  his  answers  to  interrogatories,  promissory  notes  owned  in 
part  by  the  judgment  debtor  of  the  plaintiff,  the  interest  which  the 
defendant  has  may  be  seized  in  the  hands  of  the  garnishee,  and  sold 
for  the  benefit  of  the  judgment  creditors:  after  notice  to  the  garni- 
shee he  can  do  no  act  to  the  prejudice  of  the  seizing  creditors.  lb. 

5  A  party  on  a  negotiable  promissory  note  originally  given  to  defendant 

cannot  be  held  liable  on  a  garnishment,  when  it  is  not  shown  that 
the  note  is  in  the  possession  of  the  defendant;  in  such  a  case  pay- 
ment of  the  judgment  in  garnishment  would  not  protect  him  against 
liability  on  the  note  in  third  hands.  Denham  v.  Pogue,  195 

GRANTS  PASS: 
1  Vessels  navigating  the  waters  of  the  Gulf  cannot  use  the  canal  or  pass 
on  the  coast  of  Alabama,  known  as  Grant's  Pass,  without  paying  the 
toll  and  charges  imposed  by  the  grantee  on  vessels  passing  through, 
notwithstanding  the  time  fixed  by  the  grantor  (the  Legislature  of 
Alabama)  for  which  the  monopoly  was  permitted,  has  expired. 

Grant  v.  Leach,  329 
HIGHWAY: 

See  Prescription— Ingram  v.  Police  Jury,  226 
HOMESTEAD: 

See  Mortgages — Roupe  v.  Carradine  el  ol.,  244 
HUSBAND  AND  WIPE: 

1  The  wife  has  the  right  to  purchase  property  in  her  own  name  for  her 

separate  advantage,  and  pay  for  it  out  of  her  paraphernal  funds. 
O.  C.  2361.  Coclcbwm  v.  Wilson,  40 

2  Property  purchased  during  the  marriage  with  the  paraphernal  funds 

of  the  wife,  belongs  to  her  alone,  and  she  has  the  right  to  administer 
it  personally  without  the  assistance  of  her  husband.  lb. 

8  A  judgment  rendered  against  a  married  woman,  without  her  being 
authorized  to  appear  in  court,  is  null. 

White  et  al.  v.  Bird  el  al%  281 

4  An  answer  filed  by  a  married  woman,  unauthorized  to  appear  in  court 

has  no  legal  effect.  lb. 

5  The  wife's  mortgage  on  the  property  of  her  husband,  to  secure  the 

payment  of  her  paraphernal  funds  which  have  come  into  his  bands, 
dates  from  the  time  the  husband  receives  the  funds. 

Wallace  v.  McCuUottqh,  301 
G  The  wife  has  the  right  at  all  times  to  resume  the  administration  of 
her  paraphernal  estate,  and  the  husband  is  not  responsible  to  her 
for  failing  to  collect  funds  or  assets  belonging  to  her  daring  hi* 
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administration  of  her  affairs,  she  could  at  any  time  resume  the 
administration,  and  protect  herself.  lb. 

7  The  wife  must  bear  the  loss  which  she  sustains  by  failing  to  enforce 

her  legal  rights.  lb. 

8  A  married  woman  may  invest  in  her  own  name,  and  for  her  individual 

benefit,  her  paraphernal  funds  under  her  separate  administration 
and  control.  Shaw  v.  Hill  et  al,  531 

9  The  declaration  in  the  act  of  sale,  that  the  property  was  paid  for  out 

of  the  separate  funds  of  the  wife  will  not  relieve  her  from  the  burden 
of  proving  that  the  purchase  was  made  with  her  paraphernal  funds 
under  her  separate  administration.  lb. 

See  Community — LeBlanc  v.  LeBfanc,  206 
•«  "  Surlis  v.  Hienn,  229 

"  Domictii — Sanderson  v.  Balston,  812 
"        "  Succession  of  Christie,  312 

— ,  "  Prescription—  Wetl  v.  Brand  d>  Adams  et  al  247 

■N.  "  Witnesses—  Garter  v.  Taylor,  421 

INJUNCTION: 

1  The  police  jury  of  a  parish  may  be  prohibited  by  a  writ  of  injunction 

from  building  bridges  across  navigable  rivers  running  through  the 
parish  so  as  to  obstruct  the  free  navigation  thereof. 

Ingram  v.  Police  Jury  of  St.  Tammany,  226 

2  An  injunction  against  the  City  of  New  Orleans  may  be  dissolved  on 

motion  without  bond.  The  statute  exempting  the  City  from  giving 
bond  in  all  judicial  proceedings  to  which  she  is  a  party  is  general, 
and  applies  to  the  dissolution  of  injunctions. 

Wells  v.  New  Orleans,  300 

3  Where  an  injunction  is  dissolved,  no  damages  can  be  allowed  to  the 

party  enjoining.  Gordon  v.  Police  Jury,  334 

4  An  injunction  will  not  be  maintained,  on  grounds  which  might  have 

been  pleaded  before  judgment.  Lee  v.  Hubbell,  551 

See  JuBiSDionoN— State,  ex  rel.  Villavaso,  521 
INSOLVENCY  AND  INSOLVENT  PROCEEDINGS: 

1  Where  proceedings  have  been  commenced  in  the  State  courts  under 

the  State  insolvent  laws,  they  stand  unaffected  by  the  United  States 
Bankrupt  law,  enacted  since  the  proceedings  were  commenced. 

Longis  v.  Eis  Credito  s,  15 

2  Where  the  penal  clauses  of  the  State  insolvent  laws  can  be  made  ope- 

rative, effect  must  be  given  to  them.  The  insolvent  laws  of  the 
State  of  Louisiana  provide  that,  an  insolvent  debtor  convicted  of 
fraud  shall  forever  be  deprived  of  the  benefit  of  laws  passed  in  favor 
of  insolvent  debtors  in  this  State,  and  shall  be  sentenced  to  impri- 
sonment for  a  term  not  exceeding  three  years.  Act  of  15th  March, 
1855,  section  27.  lb. 

3  The  passage  of  tne  Bankrupt  law  by  the  United  States  repealed  all 

State  insolvent  laws,  and  they  have  no  vitality,  except  for  such  cases 
as  were  pending  in  the  State  courts  at  the  time  of  the  passage  of  the 
law.  lb. 

4  Where  a  judgment  has  been  rendered  homologating  a  tableau  of  dis- 

tribution in  insolvent  proceedings,  the  creditors,  named  on  the  tableau 
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and  included  in  the  judgment,  are  not  entitled  to  notice  of  the 
judgment  of  homologation. 

Stute,  ex  rel.,  Louisiana  State  Bank,  110 

5  A  writ  of  mandamus  will  not  lie  to  compel  the  District  Judge  to  grant 

a  suspensive  appeal  from  a  judgment  homologating  a  tableau  of  dis- 
tribution in  insolvent  proceodiugs,  after  the  lapse  of  ten  days  from 
the  date  of  the  judgment.  lb. 

6  A  respite  is  based  on  the  supposed  solvency  of  the  debtor. 

Gaitlardv.  His  Creditors,  143 

7  "Where  a  party  offers  himself  as  a  judicial  surety,  he  must  have  suffi- 

cient property  to  satisfy  the  obligation  thereby  incurred;  the  fact 
that  he  has  asked  a  respite  from  his  creditors  will  not  disqualify  him. 

lb. 

8  The  fact  that  a  party  is  not  able  to  satisfy  promptly  with  ready  money, 

all  his  liabilities  is  no  evidence  of  his  insolvency.  lb. 

9  By  the  act  of  the  Legislature  of  March  15th,  1855,  the  Judge  of  the 

District  Court  is  empowered,  under  certain  circumstances,  to  autho- 
rize the  sheriff  to  perform  the  duties  of  syndic  of  the  creditors  of 
insolvents.  TourniUon  v.  His  Creditors,  181 

10  The  decree  of  the  Court  authorizing  the  sheriff  to  perform  the  duties 

of  syndic,  is  an  appointment  to  that  trust,  and  must  have  its  effect 
until  reversed  on  appeal,  or  set  aside  by  direct  action  of  nullity.  76. 

11  Where  the  sheriff  has  been  designated  as  syndic  of  the  creditors  of 

an  insolvent  by  decree  of  the  Court,  no  other  person  can  be  appoint* 
ed  until  the  appointment  of  the  sheriff  has  been  revoked  or  annulled. 

lb. 

12  Merchandise  that  has  been  stored  with  a  storekeeper,  who  afterwards 

becomes  insolvent,  and  makes  a  surrender  of  his  property,  may  be 
recovered  by  the  owner,  notwithstanding  it  has  been  included  in  the 
surrender.  Rose  v.  Smithy  218 

13  Where  a  debtor  becomes  insolvent,  the  rights  of  the  creditors  are 

fixed  at  the  moment  of  the  surrender,  and  none  of  them  can  do  any 
act  thereafter  that  will  impair  the  rights  of  the  others. 

Ventres*  v.  Bis  Creditors,  359 

14  The  homologation  of  a  tableau  wherein  not  opposed  is  absolute  and 

no  creditor  can  make  opposition  thereafter,  nor  can  he  avail  himself 
of  oppositions  filed  by  others  before  homologation.  lb. 

15  A  party  desiring  to  avail  himself  of  the  benefit  of  the  insolvent  laws 

of  the  State  of  Louisiana,  must  comply  strictly  with  the  require- 
ments of  the  statute.  Burdon  v.  His  Creditors,  364 

16  The  discharge,  by  a  majority  of  the  creditors  in  number  and  amount 

of  the  insolvent,  will  not  bind  the  other  creditors,  unless  it  is  predi- 
cated on  a  strict  compliance  with  the  indispensable-  demands  of  the 
insolvent  laws.  lb. 

7  Charges  of  fraud,  in  an  opposition  to  the  application  of  an  insolvent 
to  be  allowed  the  benefit  of  the  insolvent  laws  of  Louisiana,  must 
be  definite  and  specific.  lb. 

INSURANCE. 
1.  Where  a  vessel  at  sea  suddenly  sinks,  and  no  specific  cause  of  the 
disaster  is  shown,  the  presumption  of  law  is  that  the  vessel  is  i 
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worthy.  This  principle  of  law  does  not  apply  where  the  evidence 
shows  that  the  loss  of  a  vessel  at  sea  by  sinking  was  the  direct  result 
of  a  fire  which  accidentally  broke  oat  in  a  part  of  the  vessel,  from 
the  effects  of  which  the  vessel  sinks;  in  such  a  case  it  must  be  held, 
that  the  sinking  of  the  vessel  is  a  peril  insured  against,  and  the  in- 
Burers  must  bear  the  loss.  Pointer  v.  Merchants*  Mutual  Ins.  Co.%  100 
2  Where  a  shipper  contracts  with  an  insurance  company,  to  insure  the 
safe  transportation  of  a  cargo,  or  portion  thereof  against  marine 
loss,  with  the  words  in  the  body  of  the  polioy  "  only  against  general 
average  and  absolute  total  loss,"  the  underwriters  are  only  bound  in 
case  of  absolute  destruction  or  total  loss  of  the  goods  insured. 

Oould  &  Co.  v.  Louisiana  Mutual  Ins.  Co.,  259 
8  Where  the  vessel  has  been  stranded,  and  the  cargo  has  been  wrecked 
and  sold  for  salvage,  the  shippers  cannot  recover  the  insurance  from 
the  underwriters,  under  the  clause  in  the  policy,  "  absolute  and  total 
loss."  lb. 

4  The  valuo  of  the  property  at  the  time  and  place  of  the  inception  of 
the  risk  must  be  taken  in  estimating  the  loss  arising  from  perils  in- 
sured against.        Wolf  &  Pretto  v.  Nalionil  Marine  and  Fire  Ins.  Co. 

of  ]\reio  Orleans,  583 
See  Common  Carrier— K.  0.  MuU  Ins.  Co.  v.  N.  O.J.  R.R.  Co.  302 
INTEREST: 
1  Interest  will  not  be  allowed  in  the  judgment  unless  prayed  for  in  the 
petition.  Mclntyre  v.  Hall,  217 

INTERVENTION: 

1  A  third  party  may,  by  intervention,  have  the  attachment  dismissed, 

and  be  decreed  the  owner  of  the  property  attached. 

Field  v.  Harrison  et  al,  411 

2  Where  an  amount  of  money  has  been  loaned  for  a  fixed  time,  and  the 

interest,  which  forms  the  consideration  for  the  loan,  is  added  to  the 
amount  and  placed  in  the  body  of  the  note,  the  holder  is  only  enti- 
tled to  recover  the  face  of  the  note,  with  five  per  cent  interest  after 
maturity.  Johnson  v.  Succession  of  Bobbins,  569 

3  Payments  made  on  a  promissory  note  must  first  be  imputed  to  the 

interest  due  at  the  time,  and  afterwards  to  the  extinction  of  the  prin- 
cipal, lb. 
JUDGMENT: 

1  Where  the  District  Judge,  assigned  as  a  reason  for  judment  in  favor 

of  the  plaintiff,  "when  the  Court,  considering  the  law  and  evidence," 
it  is  ordered,  etc.,  it  is  as  much  a  reason  for  judgment  in  favor  of 
defendant  as  plaintiff,  and  does  not  meet  the  requirements  of  the 
Constitution  of  1864,  Art  76,  Tit.  5.  Dorr  v.  Jouet,  27 

2  A  judgment  rendered  by  the  lower  Court,   on  issues  not  made  by  the 

pleadings,  will  be  reversed  on  appeal. 

Patterson  v.  New  Orleans,  103 

3  A  judgment  is  inchoate  during  the  delay  allowed  to  move  for  a  new 

trial ;  and  the  signing  thereof  previous  to  the  expiration  of  that 
delay  will  not  make  the  judgment  final.     McWillie  v.  Perkins,  168 

4  A  judgment  granting  a  new  trial  is  an  interlocutory  order  from  which 

no  appeal  lies,  ■#• 
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5  Where  the  evidence  leaves  the  right  of  plaintiff  in  doubt,  the  Court, 
in  the  exercise  of  a  sou  ad  discretion,  should  render  a  judment  of 
nonsuit.  Yorke  v.  Allen,  237 

G  The  law  does  not  require  the  Judge  a  quo  to  render  a  judgment  of 
nonsuit  on  motion  of  plaintiff.  lb. 

7  A  judgment  is  prima  facie  evidence  against  third  parties,  unless  direct- 

ly attacked  for  fraud  and  collusion. 

Gleason  &  McManus  v.  Sheriff  el  aL,  266 

8  A  judgment,  recognizing  the  lessor's  privilege  on  property,  is  defec- 

tive, if  it  does  not  fix  the  date  at  which  the  privilege  attaches.  lb. 

9  A  consent  judgment  is  binding  between  the  parties  and  has  the  force 

and  effect  of  the  thing  adjudged,  unless  reversed  in  the  mode  and 
within  the  time  prescribed  by  law.  Dunn  v.  Pipes,  276 

10  Where  a  judgment  has  been  voluntarily  executed,  though  not  coming 
strictly  and  technically  within  the  rule  of  the  thing  adjudged,  can 
neither  be  attacked  nor  questioned  by  a  party  who  has  voluntarily 
acquiesced  in  its  execution.  Canal  and  Banking  Co.  v.  Lizardi,  285 

11  A  judgment  acquiesced  in  must,  as  to  the  parties  to  it,  have  the  force 
and  effect  of  the  thing  adjudged.  lb. 

12  A  judgment  of  the  District  Court,  dismissing  a  party  from  the  office 
or  trust  of  liquidating  partner,  and  ordering  him  to  turn  over  all 
the  assets  in  his  hands  to  the  executor  of  the  estate,  having  been  exe- 
cuted by  the  liquidator  complying,  cannot  afterwards  be  questioned 
by  him,  nor  can  it  be  questioned  by  any  other  party  who  sought  by 
appeal  to  have  the  judgment  dismissing  him  reversed.  lb. 

13  Where  the  Judge  of  the  District  Court  has  ex  officio,  made  an  order 
in  general  terms  granting  a  new  trial  in  a  cause,  he  cannot  afterward, 
and  before  the  new  trial,  sign  the  judgment  as  to  one  of  the  parties 
defendant.  An  execution  issued  on  a  judgment  thus  signed,  will  be 
quashed  on  motion. 

Converse,  Harding  <fc  Co.  v.  Bloom,  Kahn  <&  Co.  555 

14  A  judgment  of  the  District  Court  that  has  been  improperly  signed 
and  altered  by  the  Judge,  can  be  corrected  only  by  appeaL 

Levi  v.  Converse,  Harding  <&  Go.  558 

15  Execution  of  judgment  can  only  be  arrested  by  an  injunction.   i&. 

16  A  suspensive  appeal  from  a  judgment  on  a  rule  to  quash  a  fieri 
facias,  will  not  suspend  execution  on  the  judgment.  lb. 

See  Husband  and  Wife — White  et  al  v.  Bird  el  at,  281 
JUDICIAL  SALE: 

1  A  sale  of  property  by  an  auctioneer,  under  an  order  of  eourt,  which, 

prior  to  the  day  of  sale,  has  become  inoperative,  is  a  nullity,  and  the 
purchaser  is  not  bound  to  comply  with  his  bid. 

Succession  of  Michel,  233 

2  A  purchaser  of  real  estate  at  probate  sale  is  not  bound  to  look  beyond 

the  decree  recognizing  its  necessity.  19  An.  353. 

Sizemore  et  al  v.  Wedge  el  al  124 

3  The  jurisdiction  of  the  Court  is  an  essential  inquiry,  but  the  truth  of 

the  record  concerning  matters  within  its  jurisdiction  cannot  be  dis- 
puted, lb. 

4  Where  property  is  sold  at  probate  sale  under  an  order  of  Court,  the 
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sheriff  mast  state,  with  oertainty  and  clearness,  the  price  or  sum 
which  each  particular  piece  brings.  lb. 

5  Where  the  sheriff  sells  two  tracks  of  land  under  the  same  order,  on 
the  same  day,  and  at  the  same  time,  and  specifies  that  the  whole 
property  brought  the  sum  of  $4,000,  and  one  piece  thereof  brought 
the  sum  of  $1,500,  the  proces- verbal,  thus  made,  fixes  with  certainty 
the  amount  that  the  other  piece  brought,  to- wit :  $2,500.  lb. 

See  Practice — Succession  of  Arnica,  340 

JURIES  AND  JURORS: 

1  Under  the  act  of  the  Legislature  of  15th  of  March,  1855,  sec.  7,  all 

registered  voters,  and  none  others,  are  competent  jurors  for  the 
parish  of  Orleans.  State  v.  Charles  Morgan  el  al. ,  442 

2  After  the  completion  of  the  registration  of  the  voters  in  the  parish  of 

Orleans,  under  the  acts  of  Congress,  commonly  called  Reconstruc- 
tion Laws,  passed  in  1867,  none  others  than  those  registered  as 
qualified  voters  under  such  registration,  are  competent  jurors  for 
the  parish  of  Orleans.  A  jury  drawn  and  formed  from  any  other  or 
former  list  of  registered  voters  is  illegal.  lb. 

3  A  juror,  who  has  been  excused  from  serving  in  the  panel  for  which 

he  has  been  drawn,  cannot  be  summoned  by  the  sheriff  to  serve  as  a 
talesman  juror  in  the  same  panel  from  which  he  has  been  discharged. 
Goldingv.  Steamer  C.  Castro  elal.,  458 

4  In  questions  of  fact,  where  the  evidence  is  contradictory,  the  verdict 

of  the  jury  is  entitled  to  weight,  and  will  not  be  disturbed  unless  it 
is  manifestly  erroneous.  lb. 

See  Crtm.  Law  and  Grim.  Proceedings—  State  v.  Davis,  354 
"  "    Suite  y.DaRocha  el  al.,  356 

JURISDICTION: 

1  After  suit  has  been  filed  and  a  judgment  by  default  entered,  the  par- 

ties plaintiff  and  defendant,  agreed  in  writing  to  submit  the  matters 
in  dispute  to  arbitrators,  named  in  the  writing;  they  afterwards  met, 
and  plaintiff  and  defendant  submitted  their  respective  claims,  but 
before  a  decision  was  reached,  the  defendant  declined  to  abide  by 
the  result,  and  said  he  would  refer  the  whole  matter  to  the  courts. 
Plaintiff  afterwards  confirmed  the  default,  and  defendant  enjoined 
the  execution,  and  sued  to  annul  the  judgment  on  the  ground  that 
from  the  date  of  submission  in  writing  to  arbitration,  the  Court  was 
without  jurisdiction  in  the  cause:  Held — That  the  agreement  in 
writing  to  submit  the  matter  in  dispute  to  arbitration,  did  not  ipso 
facto  deprive  the  court  of  jurisdiction  over  the  case. 

Fielding  v.  Westermeier,  59 

2  Where  the  facts  show  that  the  succession  of  a  deceased  person  has  not 

been  opened,  nor  is  it  pending  in  the  Second  District  Court  of  New 
Orleans,  while  a  case  is  pending  in  one  of  the  other  District  Courts 
against  the  deceased  party,  commenced  before  his  death,  the  Second 
District  Court  is  not  vested  with  exclusive  jurisdiction  by  the  act  of 
the  Legislature  of  1864,*  which  provides  that  the  Second  District 
Court  shall  be  strictly  a  probate  court.  Session  Acts  1864,  page  85, 
section  17.  James  v.  FeUowes  <£  Co.,  116 

81 
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3  Where  judgment  has  been  rendered  in  the  District  Court,  before 

emancipation,  for  the  enforcement  of  payment  for  a  slave,  the  Su 
preme  Court  will  not  now  affirm,  neither  will  they  reverse  said  judg- 
ment, but  will  simply  dismiss  the  appeal. 

Delaporte  v.  Bourg  et  aL,  152 

4  The  doctrine  in  the  case  of  Wainwright  v.  Bridges,  (19  A.  p.  234)  re- 

affirmed, lb. 

5  Where  the  consideration  of  a  promissory  note  is  shown  to  be  the 

price  of  -a  slave,  payment  cannot  be  judicially  enforced. 

Bourgeois  v.  Biltin  <£  Perkins,  153 

6  The  doctrine  in  the  case  of  Wainwright  v.  Bridges,  (19  A.  p.  234)  re- 

affirmed, lb. 

7  Where  a  party  sold  a  horse  during  the  late  war  to  be  used  in  the 

interest  of  the  rebellion,  he  cannot  enforce  the  payment  of  the  price 
in  the  courts  of  the  country;  the  sale  being  made  for  an  unlawful 
purpose.  Bailey  v.  Gay,  158 

8  Where  the  evidence  shows  that  the  consideration  of  a  promissory  note 

was  the  price  of  an  African  slave,  payment  thereof  cannot  be  judi- 
cially enforced.  Laplace  v.  Boxcman  et  al.t  234 

9  The  doctrine  in  the  case  of  Wainwright  v.  Bridges,  (19  A.  p.  234)  re- 

affirmed, lb. 

10  A  purchaser  of  real  estate  and  slaves  may  avoid  the  contract,  so  far  as 

the  slaves  are  concerned,  by  showing  what  portion  of  the  price  was  for 

Blaves;  it  having  been  judicially  determined  that  contracts  growing 

out  of  the  relation  of  slavery  have  no  longer  any  force  or  effect 

See  19  A.  234.  Brou  et  al  v.  Becnel  et  al,  254 

11  Where  a  personal  judgment  has  been  rendered  in  one  of  the  District 

Courts  of  New  Orleans,  with  a  recognition  of  the  mortgage  executed 
to  secure  the  debt,  and  the  debtor  dies,  and  his  succession  is  opened 
in  the  probate  court,  the  District  Court  is  not  thereby  divested  of 
jurisdiction  over  the  case;  execution  may  issue  on  the  judgment, 
and  the  mortgaged  property  be  seized  and  sold  to  pay  it. 

State,  ex  rel,  SauvS,  v.  Judge  Third  District  Court,  311 

12  The  doctrine  in  the  case  of  Wainwright  v.  Bridges,  (19  A.  231)  re- 

affirmed. Morgan  v.  McCoy,  343 

13  Where  the  consideration  of  a  promissory  note  is  shown  to  be  the 

price  of  the  sale  of  a  person  (slave)  payment  thereof  cannot  be  judi- 
cially enforced.    Wainwright  v.  Bridges,  19  A.  234. 

Mollere  v.  Lion,  344 

14  A  penal  bond  conditioned  that  the  accused  will  appear  before  the  First 

District  Court  of  New  Orleans, when  called  upon,cannot  be  forfeited, 
and  the  securities  made  liable  thereon  by  a  decree  of  the  District 
Court  of  the  parish  of  Jefferson.  Slate  v.  Young  et  aL,  397 

15  Payment  of  an  obligation,  the  consideration  of  which  is  shown  to  be 

the  price  of  a  slave,  cannot  be  judicially  enforced. 

JeffNon  v.  TTtko*.  412 

16  Where  two  parties  have  obtained  patents  to  the  same  lands,  one  from 

the  United  States  and  the  other  from  the  State,  the  question  of  supe- 
riority of  title  may  be  ascertained  before  any  court  having  jurisdic- 
tion over  the  property  in  controversy.  Ludeling  v.  Vester,  433 
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17  Where  tbe  United  States  has  parted  with  its  title,  private  parties,  who 

have  rights  to  the  land,  may  litigate  their  claims  in  the  State  courts. 

lb. 

18  Where  the  consideration  for  the  transfer  of  a  written  contract  of  salo 

of  a  lot  of  cotton  is  shown  to  be  Confederate  treasury  notes  it  can- 
not be  judicially  enforced.  Howard  v.  Yale,  Jr.  <£  Co.,  451 

19  The  act  of  the  Legislature  of  1853,  page  190,  and  tho  subsequent  acts 

of  1855  and  1865,  making  the  Second  District  Court  of  New  Orleans 
exclusively  a  probate  court,  and  requiring  all  successions  to  bo 
opened  therein,  does  not  divest  the  other  District  Courts  of  New 
Orleans  of  jurisdiction  in  succession  cases  pending  therein  at  the 
date  of  the  passage  of  the  law.  In  such  cases  the  jurisdiction  of 
the  court,  when  the  case  is  pending,  is  complete  and  exclusive  until 
the  final  termination  of  the  oause. 

State,  exrel,  fiakewell,  4G0 

20  Purchases  of  cotton  within  the  Confederate  lines  during  the  lato  war, 

under  military  sanction,  were  in  direct  contravention  with  the  statutes 
of  tbe  United  States,  and  the  proclamation  of  the  President,  and 
were  therefore  void.  Where  transactions  that  were  illegal,  havo  be- 
come accomplished  facts,  they  cannot  be  affected  by  any  action  of 
the  conrts.  State  v.  Louisiana  State  Bank,  4(38 

21  Where  the  State  invokes  the  aid  of  its  courts  to  enforce  its  claims 

against  its  citizens,  they  may  avail  themselves  of  every  legal  defenco 
against  the  State  that  they  can  against  any  other  suitor.  lb. 

22  The  bonds  and  treasury  notes  of  the  State  of  Louisiana,  issued  under 

the  authority  of  the  act  of  the  Legislature  of  23d  of  January,  1862, 
entitled  an  act  to  raise  money  for  the  State  treasury,  being  emphati- 
cally a  fund  for  military  purposes,  designed  to  aid  the  cause  of  tho 
rebellion  against  the  United  States,  are  absolutely  null  and  void; 
and  no  action  lies  either  by  the  State  or  any  other  holder  to  enforce 
their  payment.  lb. 

23  The  functions  of  a  District  Court,  in  relation  to  a  mandate  issued 

from  the  Supreme  Court  to  have  a  judgment  executed,  are  merely 
ministerial.  Stale,  exrel,  Villavaso,  521 

24  Where  the  Supreme  Court  has  rendered  a  final  judgment  on  an  appeal, 

and  the  mandate  is  sent  back  to  the  lower  court  for  execution,  no 
judgment  can  be  pronounced  thereon  by  the  District  Court  from 
which  an  appeal  will  lie.  lb. 

25  Where  an  injunction,  sued  out  against  the  execution  of  an  order  of 

seizure  and  sale,  has  been  dissolved  by  the  District  Court,  and  the 
judgment  of  the  District  Court  dissolving  the  injunction  has  been 
affirmed  on  appeal,  a  second  injunction,  against  the  mandate  of  the 
Supreme  Court,  will  not  lie  for  any  cause  which  might  have  been 
pleaded  in  the  first  injunction.  lb. 

26  The  act  of  the  Legislature  of  1868,  No.  20,  transferring  all  cases  on 

appeal  in  the  Supreme  Court  under  the  Constitution  of  1864  to  the 
Supreme  Court  under  the  Constitution  of  1668,  does  not,  ipso  facto, 
vest  the  Supreme  Court  of  1868  with  jurisdiction  over  the  case. 

Cashing  v.  Hiclcle  <ft  Co.,  567 
2?  Where  the  amount  involved  does  not  exceed  five  hundred  dollars,  the 


G44  INDEX. 

JURISDICTION,   Continued 

appeal  will  be  dismissed  for  want  of  jurisdiction.     Art  74,  Consti- 
tution of  1868.  lb. 
See  Emancipation — Posey  v.  Driggs  et  al,  199 
See  Pbactice— Slate  v.  Judge  Fourth  District  Court,  177 
LAND  GRANTS: 

1  It  is  a  recognized  principle  of  jurisprudence  in  this  State,  that  %  per- 

fect grant  importing  a  clear  divestiture  of  title  from  the  former 
sovereign,  and  transfer  of  that  title  to  the  grantee,  requires  no  act 
of  the  new  sovereign  to  give  it  completeness. 

Nixon  et  al.  v.  Bouillon,  515 

2  All  lands  in  the  province  of  Louisiana,  at  the  time  of  cession  to  the 

United  States,  which  had  not  passed  hj  a  perfect  title   from  the 
government  then  having  control  of  the  country,  vested  in  the  gov- 
ernment of  the  United  States,  by  the  act  of  session,  as  public  do- 
main, lb. 
LANDLORD  AND  TENANT: 

1  Where  the  proof  shows  that  a  house  has  been  leased  for  one  month  at 

a  fixed  price,  and  one-half  of  the  amount  paid  in  advance,  and  the 
lessor  leases  the  house  to  another  party,  and  puts  him  in  possession 
before  the  end  of  the  month,  the  Court  will  award  such  damages  to 
the  first  lessee  as  the  proof  shows  that  he  has  sustained  by  the 
violation  of  the  lease  by  the  lessor.  Grace  v.  Haas,  73 

2  Where  a  party  leases  a  house  in  the  city  of  New  Orleans  for  a  fixed 

period  of  time,  and  executes  his  notes  for  the  reut,  and  continues  to 
occupy  the  premises  after  the  lease  has  expired,  without  giving 
notice  to  the  lessor,  he  will  be  considered  as  continuing  the  lease 
from  month  to  month,  and  becomes  responsible  for  the  rents  at  the 
rates  mentioned  in  the  lease.  Armstrong  v.  BacJi,  190 

8  Where  a  lessee  places  the  house  containing  his  furniture  in  charge 
and  possession  of  his  servant,  he  will  be  considered  as  the  occupant 
and  possessor  of  the  buildings  and  premises  through  his  servant,  and 
he  is  responsible  to  the  lessor  for  the  rent  during  the  time  that  his 
servant  is  in  possession.  lb. 

4  Where  a  creditor  has  acquired  a  privilege  on  movable  property,  by 

virtue  of  a  seizure  under  Art  722  of  the  Code  of  Practice,  it  cannot 
be  defeated  by  the  subsequent  rendition  of  a  judgment  against  the 
debtor,  or  the  registry  after  the  seizure  of  another  lien.  This  rule 
does  not  apply,  where  the  property  seized  is  affected  in  advancey 
with  a  special  privilege  or  pledge  in  favor  of  a  lessor  upon  goods  on 
his  premises  at  the  time  seizures  are  made. 

Gleason  <fc  McManus  v.  Sheriff  ei  al.>  266 

5  In  a  conflict  for  the  proceeds  of  sales  of  property  found  upon  leased 

premises,  any  legal  evidence  is  admissible  to  prove  the  lessor's 
claim  for  rent,  and,  when  proved,  the  lien  attaches  regardless  of  the 
action  of  other  creditors  against  the  property  pledged.  lb. 

G  Proof  of  occupation  alone  is  insufficient  to  establish  the  relation  of 
lessor  and  lessee.  lb. 

7  Where  a  party  made  a  lease  of  a  house  in  New  Orleans  for  the  period 
of  five  years  with  his  written  consent  that  the  lessee  might  renew 
the  lease  at  its  expiration  for  the  same  length  of  time,  on  the  same 
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terms  and  conditions,  and  the  sub-lessee,  with  the  consent  of  the 
lessor,  notifies  him,  the  lessor,  that  he  desires  to  renew  the  lease 
according  to  the  agreement,  the  lessor  cannot  avoid  a  renewal  of 
the  lease,  on  the  ground  that  his  consent  so  to  do  was  obtained 
through  error  or  fraud.     Lieuieaud  v.  Jeanneaud  &  Caihahgne,  327 

8  Where  a  party  leases  a  lot  of  ground  in  the  city  of  New  Orleans  for 

the  purpose  of  erecting  a  stable  thereon  to  keep  horses  in,  he  has 
the  right  to  remove  temporarily  the  stone  pavement  therefrom, 
which  is  found  to  be  injurious  to  the  horses  kept  therein. 

Bryan  v.  French,  366 

9  If  a  lessee  sublet  the  premises  leased,  in  violation  of  a  stipulation  in 

the  lease,  the  lessor  may  have  the  lease  dissolved  at  his  pleasure; 
and  when  the  lease  has  been  dissolved,  the  lessee  is  bound  to  return 
the  premises  to  the  lessor,  and  restore  the  pavement  in  the  condition 
it  was  before  removal,  under  penalty  of  damages.  lb. 

10  Where  the  lessee  abandons  the  premises  leased,  he  becomes  from  that 

moment  responsible  for  the  whole  amount  of  the  rent  due  on  the 
lease,  and  the  lessor  may  relet  the  premises.  In  such  a  case,  the 
amount  of  rent  received  will  go  to  the  credit  of  the  first  lessee. 

Ledoux  v.  Jones  et  al.f  539 

11  The  lessor  is  not  bound  to  enforce  his  privilege  against  the  lessee 

before  pursuing  the  sureties.  lb. 

12  The  failure  of  the  lessor,  to  relet  the  premises  after  they  have  been 

abandoned  by  the  lessee,  will  not  discharge  the  sureties.  lb. 

LAWS: 

1  The  form  of  citation  and  the  manner  in  which  parties  may  be  brought 

into  court  are  entirely  within  the  legislative  control 

Bondy.  Hiesland,  139 

2  The  act  of  the  Legislature,  prescribing  the  form  of  proceedings  for 

enforcing  the  collection  of  taxes  due  the  city  of  New  Orleans,  by 
advertisements  in  the  official  newspaper,  in  lieu  of  a  petition  and 
citation  is  constitutional.  lb. 

3  The  act  of  the  Legislature  of  1859,  relative  to  the  collection  of  taxes 

in  the  city  of  New  Orleans,  is  not  repealed  by  the  act  of  1865,  creat- 
ing courts  in  the  parish  of  Orleans.  lb. 

4  The  act  of  Congress  of  17th  July,  1862,  entitled   ••  an  act  to  suppress 

insurrection,  to  punish  treason  and  rebellion,  to  seize  and  con- 
fiscate the  property  of  rebels,  and  for  other  purposes,"  was  enacted 
in  the  interest  of  the  government,  and  not  for  the  benefit  of  those 
against  whom  its  provisions  are  directed,  and  the  nullity  of  transfers 
therein  denounced  relates  to  sales  made  to  defeat  the  rights  of  the 
government.  Leggett  v.  Goodrich,  165 

5  Under  the  Constitution  of  1804,  the  Legislature  is  prohibited  from 

passing  any  law  impairing  the  obligations  of  a  contract. 

D*lle  Boupe  v.  Carradine  et  al.t  244 
Q  The  act  of  the  Legislature  of  1855,  sees.  120  and  121,  vesting  the 
power  in  the  Recorders  of  the  City  of  New  Orleans  to  try  and  sen- 
tence parties  for  minor  offences  against  the  law,  is  not  in  conflict 
with  section  105  of  the  Constitution  of  186 i;  under  this  law,  which 
is  still  in  force,  a  party  may  be  tried  before  the  recorder  on  the 
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charge  of  vagrancy,  and,  if  found  guilty,  sentenced  without  indict- 
ment or  information.  Slate,  ex  rel,  Harris,  v.  Nohle%  325 

7  A  proclamation  by  the  President  of  the  United  States,  deriving  its 

authority  from  an  act  of  Congress,  has,  from  its  date,  all  the  autho- 
rity of  positive  law.  State  v.  T^ouisiana  State  Bank,  468 

8  A  legislative  body  is  competent  to  enact  any  legislation,  not  prohib- 

ited by  the  Constitution  of  the  State  or  the  United  States. 

State  v.  VoUcman,  585 

9  The  act  of  the  Legislature,  approved  April  4,  1865,  No.  55,  entitled 

an  act  to  provide  for  increasing  the  revenue  of  the  State,  and  raise 
means  to  pay  the  interest  on  the  State  debt,  does  not  violate  the 
Constitution  in  levying  a  license  tax  on  certain  trades,  professions 
and  callings.  lb. 

10  Under  the  Constitutions  of  1864  and  1868,  the  Legislature  has  the 

power  to  levy  a  license  tax  on  all  persons  pursuing  any  occupation, 
trade  or  calling,  subject  to  the  condition  that  it  is  uniform  on  all 
persons  embraced  in  the  levy.  lb. 

11  This  grant  of  power  to  the  Legislature  is  independent  of  the  power 

to  levy  an  income  tax  on  the  amount  of  business  done.  lb. 

LEVEE  COMMISSIONERS: 

1  The  Act  of  1852,  creating  a  Board  of  Levee  Commissioners  for  the 

parishes  of  Carroll,  Madison  and  Catahoula,  allowed  no  compensa- 
tion to  parties  who  did  work  on  the  levee  without  the  authority  or 
sanction  of  the  board.  Board  of  Levee  Commissioners  v.  Harris,  201 

2  The  act  of  the  Legislature,  approved  February  17,  1866,  confirming 

the  Board  of  Levee  Commissioners  provisionally  appointed  by  the 
Governor,  did  not  confer  on  them  the  authority  to  sue  for  the  State, 
nor  to  make  the  State  a  party  in  any  judicial  proceeding.  lb. 

MANDAMUS: 

1  Where  a  writ  of  mandamus  has  been  issued  against  a  District  Judge, 
at  the  instance  of  the  defendant  in  the  case,  ordering  him  to  show 
cause  why  he  should  not  be  compelled  to  fix  the  amount  of  the  bond 
for  the  release  of  property  under  sequestration,  and  the  Judge  shows 
for  cause  that  the  suit  has  been  dismissed  at  the  instance  of  the 
plaintiff,  the  application  for  a  mandamus  will  be  dismissed. 

State,  ex  rel.f  Weslbrook,  v.  Farrar,  99 

MARBIAGE: 

1  The  certificate  of  marriage  is  evidence  of  the  particular  facta  which 

the  law  requires  to  be  recorded  in  it,  and  of  no  others. 

Succession  of  Hubee,  97 

2  A  marriage  is  not  null,  because  the  laws  relating  to  forms  and  cere- 

monies have  not  been  been  observed,  and  it  may  be  proved  by  every 
species  of  evidence  not  prohibited  by  law,  which  does  not  presup- 
pose a  higher  species  of  evidenoe  within  the  power  of  the  party. 

lb. 

3  The  impediments  contemplated  by  Art.  105  of  the  Civil  Code,  are 

those  that  would  render  the  marriage  a  nullity. 

Stale  v.  Doleetal,  378 

4  Failure  to  obtain  the  consent  of  the  parent  to  the  marriage  of  a  minor 

is  only  good  cause  to  disinherit  the  minor.    C.  C.  114.  /&. 
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5  The  bond  given,  conditioned  that  no  legal  impediment  exists  to  the 
marriage  will  not  be  forfeited,  because  one  of  the  parties,  a  minor, 
failed  to  obtain  the  consent  of  the  parent.  lb. 

Married  Women — See  Husband  and  Wife. 
MINORS: 
1  By  the  act  of  the  Legislature,  approved  March  15th,  1855,  amending 
and  re-enacting  Art.  2294  of  the  Civil  Code,  it  is  provided  that  where 
a  minor  child  has  lost  its  life  by  any  casualty  resulting  from  the 
carelessness,  negligence,  or  want  of  skill,  of  any  person  or  company, 
the  father  may  sue  for  and  recover  the  damages  done  to  the  child. 

Frank  v.  JV.  O.  &  C.  B.  B.  Co.,  25 
See  Partnership — Vogel  v.  Beichard  el  al.,  549 
MONITION: 
1  A  final  judgment  rendered  in  chambers  in  a  monition  suit  is  null. 
Section  32,  Acts  of  1855,  No.  344,  does  not  apply  to  such  a  case. 

Ex  parte  Gay,  17G 
MORTGAGES.- 

1  The  legal  mortgage  accorded  to  a  married  woman  on  the  real  property 

of  her  husband,  to  secure  the  recovery  of  her  paraphernal  means, 
attaches,  and  has  force  and  effect  on  property  aquired  by  the  hus- 
band after  her  means  have  come  into  his  hands,  from  the  date  of  the 
purchase  by  the  husband.  Lombas  v.   Collet,  79 

2  The  vendor's  privilege  is  superior  in  rank  to  the  mortgage  of  the  wife 

on  the  property  of  her  husband,  but  to  make  it  available  against  the 
wife's  mortgage,  it  must  be  recorded  in  the  office  of  the  Recorder  of 
Mortgages,  in  the  manner  and  within  the  time  required  by  law. 
C.  C.  3240,  3241.  lb. 

3  The  mortgage  resulting  from  the  recording  of  an  act  of  sale  of  real 

estate,  to  the  husband,  is  inferior  in  rank  to  the  legal  mortgage  of 
the  wife  on  the  property  of  her  husband,  accorded  by  law  for  the 
restitution  of  her  paraphernal  estate.  lb. 

4  Mortgages  are  slricii  juris,  and  cannot  be  extended  by  implication  to 

cover  obligations  other  than  those  mentioned  in  the  act 

DuriHve  el  al  v.  Key  et  al.  155 

5  Philip  B.  and  Maria  L.   Key  executed  two  acts  of  mortgage  on  real 

property  in  favor  of  Edward  Durrive  &  Co.,  of  the  city  of  New 
Orleans,  for  the  sum  of  thirty- two  thousand  dollars,  in  the  aggre- 
gate, and  authorizing  said  mortgagors  to  draw  on  the  mortgagees 
from  time  to  time,  as  they  may  require  the  same,  with  the  under- 
standing that  the  total  amount  of  their  indebtedness  shall  never 
exceed  at  any  onetime  the  sum  of  thirty-two  thousand  dollars,  to  be 
evidenced  by  the  accovnl  current  of  such  advances,  to  be  kept  by  said 
firm.  After  the  mortgage  was  executed,  the  mortgagors  executed  a 
large  number  of  notes,  to  their  own  order,  by  them  endorsed,  which 
were  delivered  to  Edward  Durrive  &  Go.  and  by  them  endorsed  and 
negotiated,  and  the  net  proceeds  oredited  to  Philip  B.  and  Maria  L, 
Key  in  the  account  current.  These  notes,  which  subsequently  fell  into 
the  hands  of  third  parties,  plaintiffs  in  this  cause  now  seek  to  make 
the  property  mortgaged  subject  to  these  notes.  The  last  account 
current  shows  that  the  amount  of  the  mortgage,  932,000,   has  been 
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overdrawn  independent  of  the  notes:  Held — That  under  this  state 
of  facts,  Edward  Dnrrive  k  Oo.  had  no  mortgage  executed  in  their 
favor  specially  to  secure  the  promissory  notes  thus  executed  by  the 
mortgagors  and  could  transfer  none  to  the  subsequent  holders  of  the 
notes;  that  the  holders  of  the  notes  have  no  mortgage  on  the  pro- 
perty thus  mortgaged  to  secure  advances  to  the  mortgagors,  because 
it  does  not  so  specify  that  these  notes  are  secured  in  the  act  of 
mortgage.  lb. 

G  Where  the  debt  has  become  extinguished  by  confusion,  the  mortgage 
given  to  secure  it  becomes  extinguished  also.  There  can  bs  no 
mortgage  to  secure  the  payment  of  an  extinguished  debt. 

Davidson  v.  Carroll,  Hoy  d;  Co.  199 

7  A,  having  sold  a  tract  of  land  to  B,   retained  a  mortgage  thereon  for 

the  unpaid  portion  of  the  price,  with  the  pact  de  non  cdienando  in 
the  act  of  sale.  B,  subsequently  sold  the  same  tract  of  land  to  C, 
without  an  assumption  in  the  act  of  sale  of  the  existing  mortgage. 
A  lost  his  mortgago  by  allowing  ten  years  to  elapse  without  reins- 
cription:  Hell—  That  C,  the  third  purchaser,  held  the  property 
free  from  the  mortgage  of  A,  after  the  lapse  of  ten  years  from  its 
inscription,  notwithstanding  the  pact  de  non  aliennndo  contained  in 
the  act  of  sale  from  A  to  B,  and  that  the  third  purchaser  could  suc- 
cessfully enjoin  the  order  of  seizure  and  sale  taken  out  by  A. 

Delony  v.  George  et  gL  216 

8  Inscription  in  the  office  of  the  Recorder  of  Mortgages  ceases  to  be 

evidence  of  a  mortgage  after  the  lapse  of  ten  years,  and  it  is  not 
subject  to  the  rules  of  prescription.       Kohn  et  at.  v.  McRitton,  223 

9  The  act  of  the  Legislature  of  1865,  exempting  160  acres  of  land  from 

seizure  and  sale  under  execution,  entitled  the  homestead  act,  does 
not  apply  where  a  mortgage  was  executed  on  the  land  prior  to  the 
passage  of  the  law;  in  such  a  case  the  land  may  be  seized  and  sold 
to  pay  the  mortgage,  notwithstanding  this  law  exempts  it  from  sei- 
zure and  sale.  Roup*  v.  Carradine,  244 

10  An  order  of  seizure  and  sale  on  a  mortgage  note  interrupts  prescrip- 
tion, when  notice  has  been  given  to  the  maker.  lb. 

11  A  mortgage,  executed  to  secure  the  payment  of  a  promissory  note, 
having  been  cancelled  and  erased  by  authority  of  the  holder,  will 
not  be  revived  in  favor  of  a  subsequent  holder  of  the  note. 

Doll  v.  RUotti,  263 

12  Where  an  estate  does  not  sell  for  an  amount  sufficient  to  pay  the 
mortgages  resting  upon  it  the  privileges  must  be  paid  by  the  mort- 
gage which  is  least  ancient,  and  so  ascending,  according  to  the 
order  of  the  mortgages,  or  by  pro  rata  contributions  when  two  or 
more  mortgages  have  the  same  date.    O.  C.  8236. 

Ventres*  v.  Bis  Creditor*!  359 

13  A  mortgage  creditor,  on  paying  the  mortgage  which  precedes  his, 
becomes  subrogated  by  law  to  the  mortgage  rights  of  the  creditor 
whose  debt  he  has  paid.  lb. 

14  Where  the  holder  of  a  claim,  secured  by  mortgage,  assigns  a  part 
of  it,  he  cannot  be  permitted  to  come  in  competition  with  his  as- 
cignee,  if  the  property  mortgaged  ia  insufficient  to  pay  both.    lb. 
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15  A  party,  baying  a  mortgage  importing  a  confession  of  judgment, 
may  proceed  via  executiva  although  the  mortgagor  may  have  died 
subsequently,  and  his  succession  have  been  accepted  with  benefit  of 
inventory.        Lavlllebeuvre  et  dL  v.  Heirs  of  Frederic  <fc  Cosse,  374 

16  The  act  of  1865  exempting  property  from  seizure  and  sale,  does  not 
apply  to  property  mortgaged  before  the  passage  of  the  act.        lb. 

17  Where  a  mortgage  was  executed  on  land  and  slaves,  while  the  rela- 
tion of  slavery  was  recognized  by  law,  the  subsequent  abolition  of 
slavery  and  the  destruction  of  property  in  slaves  did  not  annul  the 
mortgage;  it  is  still  in  force  on  the  land.  lb. 

18  The  mere  recital  of  a  primarily  existing  mortgage  is  insufficient  to 

supply  the  want  of  reinscription  of  such  mortgage. 

Batey  et  al.  v.  Woolfolk  et  al,  385 

19  One  of  the  essential  requisites  of  an  act  of  reinscription  of  a  mort- 

gage is,  that  the  reciting  act  must  contain  a  clear  and  definite  des- 
cription of  the  property  mortgaged.  lb. 

20  The  reinscription  of  a  mortgage  must  be  made  before  the  expiration 

of  ten  years,  reckoning  from  its  date  as  betweeu  the  parties,  and 
from  the  time  of  inscription  as  to  third  persons.     C.  0.  3333.     lb. 

21  The  reinscription  of  a  mortgage  dispenses  with  the  examination  be- 

yond the  period  of  ten  years  preceding.  lb. 

22  The  renewal  of  the  registry  of  a  mortgage,  after  the  lapse  of  ten 

years  from  the  date  of  first  inscription,  will  not  affect  an  ordinary 
third  possessor  or  subsequent  mortgagee,  but  its  omission  cannot 
avail  a  subsequent  purchaser  who  has  assumed  the  mortgages  in  the 
act  of  sale.  lb. 

23  The  hypothecary  action  to  enforce  the  rights  of  mortgage  on  proper- 

ty, is  not  prescribed  by  the  lapse  of  ten  years;  it  may  be  exercised 
at  any  time  while  the  mortgage  is  in  existence. 

Oent€8  v.  Blasco,  403 

24  The  erasure  and  cancellation  of  a  mortgage  on  the  record,  by  the  re- 

corder, will  not  bind  the  mortgagee  where  it  has  been  done  without 
his  knowledge  or  consent,  and  he  may  enforce  his  mortgage  rights 
against  the  property  mortgaged  even  after  it  has  passed  into  third 
hands  in  good  faith.  Si.  Romes  v.  Blanc  et  al.,  424 

25  The  inscription  of  a  mortgage  ceases  to  be  evidence  against  all  parties 

bound  by  it  after  the  lapse  of  ten  years  from  the  date  of  inscription. 

Brown  v.  Johnson,  486 

26  An  inscription,  in  the  office  of  the  Recorder  of  Mortgages,  ceases  to 

be  evidence  of  the  mortgage  after  the  lapse  of  ten  years. 

Britton  &  Koonts  v.  Norment  et  al,  508 

27  The  Recorder  of  Mortgages  is  bound  to  cancel  and  erase  a  mortgage, 

on  the  application  of  a  creditor  or  party  interested,  that  has  been 
registered  in  his  office  ten  years  previous  to  the  application. 
R.  S.— page  81.  lb. 

28  A  tacit  mortgage  in  favor  of  a  minor  only  attaches  where  the  funds 

or  property  are  received  in  the  capacity  of  tutor. 

Heirs  of  Woolfolk  v.  Woolfolk,  513 

29  A  tacit  mortgage  does  not  exist  in  favor  of  the  heirs  against  the  pro- 

perty of  the  executor  of  the  estate.  lb. 

82 
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30  A  mortgage  creditor  of  the  executrix,  not  a  party  to  the  suit,  may 
appeal  from  a  judgment  against  the  executor  recognizing  a  tacit 
mortgage  in  favor  of  the  heirs.  lb. 

See  Husband  and  Wife — Wallace  v.  McCulfough,  301 
"       Jurisdiction — Stiite>  excel.,  SaurS,  311 
"      Pbesobiptcon — AiUot  v.  Aubert,  509 
"      Privilege — Jamison  et  al.  v.  BareUi,  452 
NEW  ORLEANS: 

1  The  city  of  New  Orleans,  by  taking  charge  and  control  of  the  wharfs 

and  landings  in  front  of  the  city  and  charging  and  collecting  whar- 
age,  assumed  the  obligation  of  providing  and  keeping  in  repair  good 
and  safe  wharfs  for  the  landing  of  goods,  and  it  is  responsible  in 
damages  for  the  loss  of  freight  while  being  discharged  from  the  ship, 
occasioned  by  the  defectiveness  or  bad  condition  of  the  wbarf. 

Fennimore  v.  New  Orleans,  124 

2  The  city  of  New  Orleans,  in  her  corporate  capacity,  must  be  regarded 

and  treated  as  an  individual  person,  and  when  she  enters  into  a  con- 
tract with  a  third  party  through  her  officers  by  authority  of  an  or- 
dinance of  the  Common  Council,  the  city  is  not  at  liberty  to  annal 
the  contract  so  made  by  an  ordinance  repealing  the  one  authorizing 
the  contract;  having  made  the  law  she  is  bound  by  it 

State,  ex  rely  Bermudeg,  v.  New  Orleans,  172 
3  City  ordinance  No.  708,  contracting  with  E.  Bermudez,  an  attorney-at- 
law,  who  was  at  the  time  assistant  city  attorney,  to  collect  all  bills 
for  taxes  assessed  an  property  as  unknown,  and  all  unsatisfied  judg- 
ments in  favor  of  the  city  for  taxes,  does  not  violate  the  city  charter 
nor  does  it  conflict  with  any  of  the  rights  of  the  assistant  city  attor- 
ney, lb. 

4  The  duties  involved  in  this  contract  do  not  embrace  any  of  the  da- 

ties,  or  include  any  of  the  emoluments  of  the  office  of  assistant  city 
attorney.  76. 

5  The  right  of  the  city  to  employ  an  attorney-at-law  conversant  with 

city  affairs,  to  facilitate  the  collection  of  debts  due  her,  is  unques- 
tionable, when  in  so  doing  she  does  not  infringe  on  any  of  the  rights 
of  her  officers.  lb. 

6  The  city  of  New  Orleans  is  liable  for  the  damages  done  to  property 

by  mobs  in  riotous  assemblies.  Act  of  the  Legislature,  approved  9th 
of  March,  1855.  Fauvia  v.  New  Orleans,  410 

7  Where  a  party  brings  suit  against  the  city  for  damages  done  to  his 

property  by  a  mob  of  rioters,  it  is  incumbent  on  him  to  render  his 
claim  certain  by  legal  evidence.  lb. 

See  Expropriation — New   Orleans,   Praying  for   Opening  of 

Streets,  497 
"    Injunction—  Wells  v.  New  Orleans,  226 
"    Laws— Bondr.  Hiestand,  139 

"    Office  and  Officers— State,  ex  rel  Sfaes  v.  Gastinel,  114 
NEW  TRIAL: 
I  A  party  has  a  right  to  move  for  a  new  trial  within  three  judicial  days 
from  the  rendering  of  the  judgment,  notwjtljgUwding  the  judgment 
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may  have  been  previously  signed;  provided,  the  court  has  not  ad- 
journed before  the  expiration  of  the  three  days. 

Mc  Willie  v.  Perkins,  1G8 

NOTARY  POBLIC: 

1  There  is  no  authority  given  by  law  to  a  notary  public,  before  "whom 

an  act  of  sale  is  to  be  passed,  to  receive  moneys  or  checks  from  one 
party  to  deliver  to  another.  Such  acts  form  no  part  of  his  duties  as 
notary.  Monrose  v.  Brocard  etal.y  78 

2  The  surety  on  a  notary's  bond  for  the  faithful  performance  of  his 

duty  as  such,  is  only  bound  for  such  acts  as  the  law  authorizes  or 
requires  him  to  do  in  his  official  capacity.  lb. 

OBLIGATIONS: 

1  The  Common  Council  of  the  city  of  New  Orleans  is  not  vested  with 

authority  to  guarantee  that  contractors  shall  make  money,  under  all 
circumstances,  out  of  contracts  with  the  corporation.  Per  Curiam: 
No  such  use  of  the  public  funds  is  contemplated. 

Patter  ton  v.  New  Orleans,  103 

2  Where  one  of  ±wo  innocent  parties  must  suffer  loss  or  inconvenienco, 

it  should  fall  on  the  party  who  induced  it. 

Lieuteaud  v.  Jeannemud  ds  Outhalogne,  327 

3  Payment  of  dividends  of  stock  to  a  person  not  authorized  to  receivo 

it,  will  not  protect  the  company  from  again  paying  it  to  the  owner. 
St.  Borne*  v.  Levee  Steam  Cotton  Press,  381 

4  A  made  a  contract  with  B  to  make  a  cotton  press,  and  paid  him  the 

price  agreed  upon  in  advance;  B  made  the  press,  and  pointed  it  out 
to  AJn  his  foundry  as  his  property;  A  afterwards  sent  for  the  press, 
and  was  informed  that  B  had  sold  and  delivered  it  to  a  third  party; 
A  then  brought  suit  for  the  price  he  had  paid,  which  B  resisted,  on 
the  ground  that  it  was  a  suit  to  rescind  the  contract,  and  he  had  not 
been  put  in  default  according  to  Art.  1905  of  the  0. 0. :  Held— That 
B,  by  his  own  act,  having  put  it  out  of  his  power  to  deliver  the  press, 
could  not  avail  himself  of  the  plea  of  default:  Held— Further,  that 
B  was  bound  to  return  the  price  which  he  had  received,  with  in- 
terest, to  A.  Robinson  v.  Clark,  384 
6  Where  a  party  purchased  a  lot  of  ground  in  line  city  of  New  Orleans, 
containing  so  many  feet  in  width  and  depth,  according  to  a  plan 
furnished  at  the  time,  and  the  notary  who  passed  the  act  of  sale 
made  a  clerical  error  in  the  number  of  feet  in  depth,  making  the  lot 
larger  than  that  shown  by  the  plan,  the  purchaser  is  not  entitled  to 
a  diminution  of  the  price.                           Wurzburger  v.  Merie,  415 

6  Suit  cannot  be  brought  to  enforce  a  conditional  obligation,  until  the 

condition  has  been  fulfilled.     Thompson  &  Co.  et  at.  v.  3fovllon9  535 

7  Where  suit  has  been  brought  on  a  conditional  obligation,  and  the  evi- 

dence discloses  the  fact  that  the  condition  has  not  been  complied 
with,  a  judgment  of  nonsuit  should  be  rendered  against  the  plaintiff. 

lb. 

8  A  hired  his  teams  to  B,  to  transport  a  lot  of  goods  from  Franklin  to 

Newtown,  in  this  State,  at  a  fixed  price,  which  was  paid,  and  the 
teams  to  be  immediately  returned  to  Franklin.  On  arriving  at  New- 
town, B  directed  that  the  teams  should  go  to  Alexandria,  on  Red 
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River.  On  this  trip  from  Newtown  to  Alexandria,  the  ^^^f 
wagons  were  lost,  and  never  returned  to  the  owner:  Held— That  B, 
having  violated  the  contract  of  hire,  in  not  returning  the  wagons 
and  teams  to  the  owner  on  their  arrival  at  Newtown,  he  became 
responsible  for  their  value.  Murphy  v.  Kaufman,  5o9 

OFFICE  AND  OFFICERS:  .*     n.*rt 

1  Section  130  of  the  city  charter  of  the  New  Orleans  provides  that  the 

right  of  the  Mayor,  or  any  other  officer  of  the  city  of  New  Orleans, 
to  fiU  the  office  held  by  him  may  be  tested  at  any  time  by  any  citizen, 
by  a  writ  of  quo  warranto,  which  shall  be  tried  in  a  summary  man- 
ner,  both  in  the  inferior  and  appellate  courts. 

State,  exrel,   Staes,Y.  Gastinel.  114 

2  Where  an  officer  is  ineligible  from  any  cause,  he  cannot  take  charge 

of  aud  perform  the  duties  of  the  office  to  which  he  has  been  elected 
or  appointed. 
PARTNERSHIP: 

1  Where  a  commercial  firm  is  sued  on  a  pote  drawn  by  the  company 

after  the  dissolution  of  the  firm,  citation  served  on  the  agent  of  one 
of  the  partners,  is  not  sufficient  to  bring  the*  firm  into  court, 
although  it  be  made  at  the  former  place  of  business  of  the  firm. 

Michie  ▼.  Brown  &  Co.  et  al.  75 

2  The  correct  rule  to  govern  in  the  settlement  of  a  partnership  account 

it  to  ascertain  what  each  partner  has  contributed,  and  make  them 
equal  in  this  respect,  and  divide  the  balance  of  the  proceeds. 

Frigerio  v.  Crottcs,  351 
8  Commercial  partners,  having  come  into  possession  of  property  be- 
longing to  the  minor  heir  of  a  former  partner,  have  no  legal  right  to 
administer  it  for  the  benefit  of  the  minor.  By  undertaking  the 
administration,  on  the  part  of  the  firm,  without  authorization,  of 
the  minor's  interest,  they  create  the  relation  of  creditor  and  debtor, 
and,  being  commercial  partners,  they  are  bound  in  solido. 

Yogel  v.  Eeichard  et  at  549 
d  Where  the  evidence  shows  that  two  parties  are  engaged  in  a  commer- 
cial business  as  partners,  and  debts  have  been  contracted  by  the  firm, 
they  are  bound  in  solido.  Gvmbel  v.  Abrams  et  aL  568 

PLEADINGS; 

1  Amendments  to  pleadings  may  be  made  after  issue  joined,  and  where 

one  of  the  parties  has  answered  the  other  has  the  right  to  answer 
the  amendment.  The  answer  must  be  made  immediately,  unless  its 
nature  requires  further  time.  Ustiin  v.    Ryder*  251 

2  Where  an  amendment  has  been  allowed  after  issue  joined,  it  is  not 

necessary  to  render  a  default  to  make  a  tacit  issue  on  the  amend- 
ment. The  amendment  forms  a  part  of  the  pleadings,  and  the 
demand  is  precisely  what  it  would  have  been  had  the  original  and 
amended  petition  been  filed  at  the  same  time.  id. 

See  Practice— Stilley  v.  StiUey,  53 
Lea  v.  Terry,  $28 
PLEDGE  OR  PAWN: 
1  A  party  taking  collaterals  in  pledge  for  a  loan  has  the  option  to 
return  the  articles  pledged  on  payment  of  the  loan  and  interest,  or 
pay  their  value  to  the  owner.    Johnson  v.  Succession  of  Bobins,  509 
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POSSESSION: 

1  Where  a  party  gains  possession  of  property  in  dispute,  by  the  unlaw- 

ful use  of  force,  such  possession  will  not  avail  him. 

O'Df/nneU  v.  Burbridge,  37 

2  A  party  claiming  the  right  to  control  property  by  virtue  of  posses- 

sion, must  show  that  he  acquired  possession  in  a  lawful  manner,  or 
by  delivery  from  the  party  having  the  rightful  custody  of  it.       lb. 
PRACTICE: 

1  The  plea  of  payment  relates  to  transactions  between  plaintiff  and 

defendant,  and  exclusively  to  sums  paid  by  the  latter  to  the  former 
in  discharge  or  in  part  payment  of  the  plaintiff's  demand. 

Blum  v.  Bi  hcell  &  Beddington,  43 

2  Where  a  peremptory  exception  has  been  ordered  by  the  Court  to  stand 

as  an  answer,  with  leave  to  amend,  the  defendant  by  filing  an 
amended  answer,  will  be  considered  as  treating  the  peremptory  ex- 
ception as  an  answer  to  the  merits.  Slilley  v.  Slilley,  53 

3  Where  the  supplemental  and  amended  answer  changes  the  substance 

of  the  original  answer,  it  will  be  stricken  out  on  motion  of  plaintiff. 
C.  P.  420.  lb. 

4  Where  the  answer  of  defendant  puts  the  capacity  of  plaintiff  specially 

at  issue,  the  plaintiff  is  bound  to  prove  it  to  maintain  his  action. 

lb. 

5  Where  it  appears  that  the  counsel  for  plaintiff  mistook  the  law,  the 

Court  will,  in  the  exercise  of  a  sound  legal  discretion,  render  judg- 
ment of  nonsuit.  lb. 

6  A  defendant  cannot  be  forced  to  answer  until  he  is  informed  with 

reasonable  certainty  of  the  notice  of  the  demand  brought  against 
him.  Hylandv.  Bice,  65 

7  A  judgment  founded  on  a  defective  citation,  is  null  and  void. 

Michie  v.  Brown  &  Co.  etal.  75 

8  Where  a  Judgment  of  the   lower  Court  has  been  declared  null  on 

appeal,  on  the  ground  of  defective  citation,  the  case  will  be  re- 
manded at  the  cost  of  the  appellee.  lb. 

9  Where  a  party  appears  in  Court  by  way  of  opposition  to  the  homolo- 

gation of  an  administrator's  account,  he  thereby  waives  citation,  and 
the  Court  is  authorized  to  render  judgment  against  him  in  the  capa- 
city in  which  he  appears  as  opponent.  Succession  o/Perret,  86 

10  Where,  no  opposition  has  been  made  to  a  particular  item  of  an  admi- 
nistrator's account  in  the  lower  Court,  it  will  not  be  noticed  if  made 
on  appeal.  -  lb. 

11  Where  the  record  discloses  the  fact  that  a  judgment  by  default  has 
been  confirmed,  without  introducing  the  evidence  on  which  it  is 
founded,  although  it  is  on  file  in  the  case,  the  judgment  will  be 
declared  nnll  and  void  on  appeal  and  the  case  will  be  remanded  to 
be  proceeded  in  according  to  law.  Guberna/or  v.  New  Orleans,  106 

12  A  bill  of  exceptions  taken  to  the4  admission  of  testimony  should 
state  the  ground  of  objections,  otherwise  it  cannot  be  noticed,  as 
the  Court  canuot  supply  it.  Picken  v.  Preston,   138 

13  Where  the  defendant,  sued  as  endorser  on  a  promissory  note,  pro- 
pounds interrogatories  to  plaintiff,  a  non-resident,  on  facts  and 
articles,  the  law  requires  that  they  must  be  answered  under  a  com. 
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mission,  and  if  the  plaintiff  make  answers  responsive  to  the  ques- 
tions asked,  without  a  commission,  they  will  be  excluded  on  trial. 

Kir: land  v.  Harris,  153 

14  Where  a  commission  has  issued  according  to  law  to  take  the  answers 
of  plaintiff,  a  non-resident,  to  interrogatories,  and  it  is  not  shown 
that  sufficient  time  has  not  elapsed  for  the  return  of  the  commission, 
the  fact  that  it  is  not  returned  is  not  good  ground  for  a  continuance 
of  the  cause.  lb. 

15  The  character  of  an  action  is  determined  by  the  prayer  of  the  peti- 
tion for  judgmeut.  Edwards  v.  Ballard,  169 

16  The  action  en  declaration  de  simulation  is  one  of  revendication,  and 
has  for  its  object  to  have  the  contract  declared  judicially  a  simula- 
tion and  nullity.  lb. 

17  An  intervenor  cannot  contest  the  right  of  plaintiff  to  bring  the  suit, 
or  stand  in  judgment;  he  must  take  the  suit  as  he  finds  it. 

Cordill  v.  Succession  of  McCuttough,  174 

18  An  exception  to  the  right  of  action  must  be  made  in  the  lower  court. 
It  will  not  be  noticed  if  made  for  the  first  time  in  the  appellate 
co.irt,  in  the  briefs  of  counsel.  lb. 

19  The  commencement  of  proceeding  for  the  forfeiture  of  the  charter 
of  an  incorporated  company  by  one  party,  in  one  of  the  District 
Courts  of  New  Orleans,  does  not  divest  the  other  District  Courts  of 
jurisdiction  in  similar  proceedings  by  other  parties. 

Slate  v.  Judce  Fourth  District  Court,  177 

20  A  wriL,  of  prohibition  will  not  lie  to  prohibt  the  Judge  of  an  inferior 
court  from  proceeding  futher  in  the  cause  where  it  is  shown  that  he 
is  vested  with  jurisdiction  over  the  case.  lb. 

21  Instead  of  moving  the  court  to  strike  out  any  portion  of  a  defen- 
dant's answer,  the  more  regular  course  is,  to  object  to  the  admis- 
sion of  any  evidence  to  sustain  it.  Lallande  v.  Ball,  193 

22  Where  the  defendant  has  made  no  appearance  in  the  lower  court, 
he  may  enter  the  plea  of  prescription  in  the  Supreme  Court;  but  he 
must  do  it  by  filing  the  plea:  a  suggestion  of  the  plea  in  the  brief  will 
not  be  noticed.  Chase  v.  Davis,  201 

23  Where  a  party  complains  of  errors  of  calculation,  he  must  point  oat 
the  item  in  which  the  error  is  found,  otherwise  it  will  not  be  noticed 
on  appeal.  Lee  v.  Trahan,  202 

21  Where  it  is  manifest  that  the  District  Court  is  without  jurisdiction,  a 
writ  of  prohibition  may  issue  from  the  Supreme  Court  restraining 
the  Judge  from  acting  in  the  cause. 

State  ex  reL,  Michond  v.  Judge  Fourth  District  Court,  239 

25  Where  the  allegation  in  the  petition  show  a  prima  facie  case  of  juris" 
diction,  the  Supremo  Court  will  not  issue  a  writ  of  prohibition  on 
application  of  the  defendant  that  the  court  is  without  jurisdiction- 

lb. 

2G  A  party  who,  without  opposition,  suffers  evidence  to  be  adduced 
contrary  to  or  beyond  the  allegations  contained  in  the  pleadings,  is 
bound  by  its  effect.  Hennen  v.  QVman*  24L 

27  It  is  unnecessary  to  briDg  suit  to  annul  that  which  the  law  declares 
can  have"  no  effect.  A 
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28  A  obtained  an  order  of  seizure  and  sale  on  mortgaged  notes  which  on 

motion  of  B  was  set  aside  on  the  grouui  that  the  property  mort- 
gaged was  inventoried  as  succession  property.  A  took  a  supensive 
appeal  from  the  judgment  of  the  Court  making  the  rule  absolute. 
The  Judge  of  the  court  afterwards  granted  an  order  of  sale  of  the 
same  property,  on  application  of  the  executrix  to  pay  the  debts  of 
the  succession.  A  applies  to  the  Supreme  Court  for  a  writ  of  prohi- 
bition against  the  Judge,  on  the  ground  that  the  sale  of  the  property 
cannot  be  affected  while  the  appeal  is  pending:  Held — That  it  not 
appearing  that  the  Judge  is  transcending  his  jurisdiction,  in  the 
mortuary  proceedings,  nor  is  he  taking  any  steps  in  the  case  in 
which  he  granted  an  appeal  that  will  affect  the  jurisdiction  of  tho 
appellate  court,  the  writ  of  prohibition  will  not  be  granted. 

Slate,  ex  rel,  Saivat  &  Co.,  v.  Judge  Second  District  Court,  252. 

29  Where  an  intervention  has  been  filed  before  or  after  issue  joined, 

time  must  be  allowed  to  cite  the  party  against  whom  it  is  directed, 
and  the  same  delays  to  answer,  etc.  Perkins  v.  Perkins,  257 

30  A  purchaser  of  property,  at  probate  sale,  nmy  be  compelled  by  rulo 

to  comply  with  the  terms  of  his  bid,  he  can,  however,  set  up  in 
defence  of  the  rule,  any  defect  of  title  in  his  vendor,  or  show  any 
outstanding  title  in  a  third  party.  Succession  of  Annat,  340 

31  Where  suit  has  been  brought  and  after  issue  joined  the  defendant 

dies,  it  may  be  revived  against  his  heirs  and  legal  representatives. 

Lanata  v.  Macera,  426 

32  Courts  have  the  prower,  in  their  discretion,  to  determine  whether  a 

paper  filed  in  a  suit  styled  a  peremptory  exception  shall  be  consid- 
ered as  an  answer  to  the  merits.  Lea  v.  Temy,  428 

33  Where  the  answer  of  the  defendant  puts  the  capacity  of  plaintiff 

specially  at  issue,  by  denying  that  in  the  capacity  in  which  he  sues 
he  has  any  interest  in  the  suit,  the  plaintiff  is  bound  to  prove  it  to 
maintain  his  action.     See  the  case  of  Stilly  v.  Stilly,  p.  53.        lb. 

34  The  verdict  of  the  jury,   where  none  but    questions  of    fact  aro 

involved,  is  entitled  to  weight.       Golding  v.  Steamer  America,  455 
85  Where  the  appellate  court  amends  the  judgment  of  the  lower  court, 
by  reducing  the  amount  for  which  judgment  has  been  given,  it  will, 
in  its  discretion,  render  judgment  of  nonsuit  for  the  amount  of 
reduction.  lb. 

36  Failure  of  the  sheriff  to  summon  witnesses,  is  not  good  ground  for 

a  continuance,  where  it  is  shown  that  the  party  failed  to  give  tho 
proper  directions.  Golding  v.  Steamer  Castro  et  al. ,  458 

37  Where  a  rule  ha3  been  continued  indefinitely  by  the  District  Judge, 

and  afterwards  fixed  for  trial  on  motion  of  the  party  in  whose  favor 
it  is  taken,  the  party  against  whom  the  rule  has  been  taken,  must  be 
notified  of  such  fixing  for  trial. 

Hennen  v.  K  0.  Carrollton  B.  B.  Co. ,  544 

38  Where  a  judgment  by  default  has  been  confirmed  without  sufficient 

evidence,  if  admissible,  to  authorize  the  judgment,  the  case  will  be 
remanded.  Pike  V.  State  of  Louisiana,  547 
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89  To  make  the  exception  of  want  of  amicable  demand  available  as  to 
costs,  the  defendant  must  show  a  readiness  to  comply. 

Nettigan  tfc  Von  Zinken  v.  Musbach,  547 
See  Judgment — Yorke  v.  Allen,  237 

See  Judgment — Converse,  Harding  <£   Co.  v.   Bloom,  Kahn  <ft 

Co.,  555 
PRE-EMPTION: 

1  The  approval  by  the  Land  Department  of  the  lands  that  have  been 

selected  by  the  State,  passes  the  title  thereto  in  fee-simple,  subject 
to  any  equitable  rights  that  m:\v  exist  at  the  time  of  the  approval  to 
any  portion  of  the  lands  transferred.  Ludeling  v.  Vester,  433 

2  The  issuing  of  a  patent  by  the  United  States  to  lands  which  have 

been  previously  donated  to  the  State  and  approved  by  the  Secretary 
of  the  Interior,  does  not,  ipso  facto,  annul  the  patent  previously 
issued  by  the  State  to  the  same  lands.  lb. 

8  A  party  claiming  pre-emption  rights  under  the  pre-emption  laws  of 
ihe  United  States,  is  required  to  establish  his  rights  within  the  time 
fixed  by  law,  and  a  failure  to  do  so  will  operate  a  forfeiture  of  them. 

lb. 
4  Under  the  pre-emption  act  of  Congress  of  184l,  a  party  forfeits  his 
claim  to  a  pre-emption,  if  he  fails  to  establish  it  before  the  public 
land  sales  occur.  lb. 

PRESCRIPTION: 

1  Where  a  servitude  is  once '  established    on  property,   it    takes  ten 

consecutive  years  of  non-use  by  the  party  in  whose  favor  it  is  estab- 
lished, to  entitle  the  party  on  whom  it  is  imposed  to  prescribe 
against  the  right.     C.  C.  3511.  Baker  v.  Pena,  52 

2  A  recognition  of  the  right  of  servitude  by  the  party  owing  it  will 

interrupt  prescription,  which  only  begins  to  run  again  from  tbat 
date,  and  must  continue  for  ten  years  from  the  date  of  the  interrup- 
tion before  it  is  prescribed.     C.  C.  800,  3486.  lb. 

3  -Prescription  does  not  run  on  a  commission  merchant's  account,  con- 

sisting entirely  of  paid  acceptances  and  promissory  notes,  with  com- 
missions and  interest  added  upon  each  separate  item  of  the  account,  ' 
but  the  account  as  a  whole  is  prescribed  in  three  years.     Statute   of 
1S52,  p.  90.     14  A.  705.  James  v.  Fellotres,  116 

4  Where  a  commission  merchant's  account  has  been  rendered,  showing 

that  a  balance  has  been  struck  between  the  parties,  and  an  acknowl- 
edgment by  the  debtor  of  its  correctness,  though  made  verbally,  it 
becomes  from  that  moment  a  closed  account,  and  is  a  personal  debt 
between  the  parties,  prescribed  only  by  the  lapse  of  ten  years  from 
the  date  of  the  acknowledgment.      (On  Rehearing.)  lb. 

5  The  maxim  contra  non  valentem  agere  non  curril  prcrscriptio,  is  an  axiom 

or  first  principle  of  natural  law,  and  notwithstanding  the  terms  of 
limitations  in  prescriptions  contained  in  the  old,  as  well  as  the  new 
Civil  Code,  they  have  always  been  construed  so  as  to  harmonize  with 
this  maxim  of  universal  justice.  Rabelr.  Pourciau,  131 

6  Where  a  bill  of  exchange  or  promissory  note  has  been  suffered  to 

prescribe,  and  the  evidence  shows  that  the  holder  could  have  brought 
suit  before  prescription  obtained,  he  cannot  invoke  the  maxim  contra 
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non  tale  item  agere  non  currit  prcesa%iptiot  to  relieve  it  from  the  effect 
of  prescription.  This  maxim  has  no  application  to  the  prescription 
of  bills  and  notes,  where  suit  might  have  been  brought  before  pre- 
scription obtained.  lb. 

7  An  action  in  damages  for  a  tort,  in  taking  and  appropriating  the  per- 

sonal goods  of  another,  is  prescribed  by  the  lapse  of  one  year  from 
the  commission  of  the  offence.  Williams  v.  Greiner,  151 

8  Aii  action  to  recover  the  price  of  property  sold,  where  the  vendor 

alleges  that  the  sale  was  a  simulation,  is  one  sounding  in  damages, 
and  is  prescribed  against  by  the  lapse  of  one  year.     C.  0.  3501. 

Edwards  v.  Ballard,  160 

9  No  prescription  lies  against  the  United  States.  lb. 

10  Proceedings  on  an  order  of  seizure  and  sale,  which  are  litigated  by 

the  defendant,  suspend  prescription.   Walker  &  Co.  v.  Lee  et  al  192 

11  An  action  in  damages  resulting  from  a  quasi-offenoe,  is  prescribed  by 

the  lapse  of  one  year.     C.  C.  3501.  Jennings  v.  GosseHn,  214 

12  Where  the  holder  of  a  promissory  note  has  failed  to  bring  suit  until 

after  prescription  has  obtained,  and  the  evidence  shows  that  he  might 
have  brought  suit  at  any  time  for  several  months  previous,  the  plea 
will  be  maintained.     20  A.  p.  131.  JUurbin  v.  Spiller,  219 

13  The  question  of  prescription,  and  of  the  interruption  of  prescription, 

cannot  be  considered  on  an  application  for  an  order  of  seizure  and 
sale.  The  doctrine  in  the  case  of  Perroux  v.  Lacoste,  19  A.  p.  266, 
reaffirmed.  Gill  el  al.  v.  Hosmer,  219 

14  Where  the  evidence  shows  that  a  river  has  been  navigated  by  steam- 

boats  for  a  considerable  length  of  time,  it  will  be  considered  as  a 
public  highway,  and  the  plea  of  prescription  will  not  avail  in  favor 
of  those  seeking  to  obstruct  the  navigation. 

Ingram  v.  Police  Jury,  226 

15  The  action  of  a  creator  of  the  husband,  to  annul  a  judgment  of 

separation  of  property  between  the  husband  and  wife,  and  set  aside 
the  sale  made  by  the  sheriff  on  a  writ  of  fieri  facias  of  the  husband's 
property  to  the  wife  in  payment  of  her  judgment,  is  prescribed  by 
the  lapse  of  one  year  from  the  date  of  the  judgment,  and  sale  of  tho 
property  under  it.  Weil  v.  Brand  dt  Adams  et  al.r  147 

16  Where  promissory  notes  are  prescribed  on  their  face,  the  plea  of  pre- 

scription must  prevail,  notwithstanding  it  is  shown  that  the  holder 
was  prevented  from  bringing  suit  for  several  years  on  account  of  the 
late  war,  unless  it  is  shown  that  suit  could  not  have  been  brought  at 
the  time  or  prior  to  the  time  that  prescription  was  acquired.  The 
doctrine  in  the  case  of  Rabel  v.  Pourciau,  ante  page  131,  reaffirmed. 

Payne  <fr  Harrison  v.  Douglass,  280 

17  The  action  for  the  recovery  of  personal  property  is  prescribed  by  the 

lapse  of  three  years,  when  the  possessor  holds  by  a  just  title,  in 
good  faith,  unless  the  thing  is  shown  to  have  been  stolen  or  lost 
C.  C.  3472.  Hayes  v.  Ilaymsm,  336 

18  Where  a  survey  by  the  parish  surveyor  has  been  made,  and  a  boun- 

dary line  established  thereby,  and  one  party  is  suffered  to  occupy  up 
to  the  line  lor  more  than  ten  years,  the  action  by  the  other  party  to 
have  the  line  oorreoted  is  prescribed.  C» 0.849.    Bisso  v.  Calvo,  343 
83 
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19  A  promissory  note  is  prescribed  in  five  years  from  its  maturity. 
C.  C.  3503.  Durand  v.  Hicnn,  345 

20  To  avoid  the  effect  of  the  plea  of  prescription  of  a  promissory  note, 
the  holder  mast  show  that  the  law  has  been  suspended.  lb. 

21  Prescription  only  begins  to  ran  against  a  dividend,  declared  by  a 
company  in  favor  of  a  stockolder,  from  the  period  at  which  he 
became  aware  of  his  right  to  claim  it. 

Si.  Rome*  v.  Levee  Steam  Cotton  Press,  391 

22  Where  the  evidence  shows  that  more  than  fifteen  months  elapsed 
after  the  maturity  of  a  promissory  note,  before  any  impediment 
arose  to  the  institution  of  the  suit,  the  plea  of  prescription  will 
prevail.  Barriere  <f-  Brother  v.  $tei«,  397 

23  Where  a  promissory  note  is  prescribed  on  its  face,  and  the  evidence 
shows  that  suit  might  have  been  brought  before  prescription 
obtained,  the  holder  cannot  invoke  the  maxim  contra  non  valentem 
agere  non  currit  prazscriptio  to  defeat  the  plea.     23  A.  p.  131. 

Marcy  v.  Steels,  413 

24  Where  the  evidence  shows  that  the  holder  of  a  promissory  note  might 
have  brought  suit  previous  to  the  date  at  which  it  was  prescribed 
but  failed  to  do  so,  the  plea  of  prescription  will  be  maintained.  See 
th  3  case  of  Rabel  v.  Pourciau,  (ante  page  131.) 

Norwood  v.  Mills  et  ah  422 

25  To  show  the  interruption  of  prescription  by  a  partial  payment,  proof 
must  be  made  of  the  payment,  and  the  date  when  it  was  made. 

Gordon  v.  Schmidt,  427 

26  Where  the  holder  of  a  promissory  note  has  suffered  it  to  prescribe, 
and  the  evidence  shows  no  impediment  to  the  institution  of  suit  at 
the  time  prescription  obtained,  he  cannot  invoke  the  maxim  contra 
non  valentem  agere  non  currit  prccscrip/io  to  relieve  him  from  its 
effect.     See  the  case  of  Rabel  v.  Pourciau,  ante,  page  131. 

Lemon  v.  West,  427 

27  The  payment  by  the  maker  of  a  part  of  a  series  of  notes,  forming 
the  same  indebtedness  after  prescription  has  obtained,  will  not 
work  an  interruption  of  prescription  as  to  the  others. 

Brown  v  Johnston,  486 

28  To  interrupt  prescription  oh  a  promissory  note,  some  acknowledg- 
ment of  the  debt  evidenced  by  it  is  required.  lb. 

29  The  action  of  the  minor  against  his  tutor,  respecting  the  acts  of  the 
tutorship,  is  prescribed  by  the  lapse  of  four  years  to  date  from  his 
majority,  and  the  tacit  mortgage  given  by  law  against  the  property 
of  the  tutor,  is  extinguished  by  the  same  length  of  time. 

Aillot  v.  Aubert,  500 
80  The  plea  of  prescription  is  special,  and  will  not  be  supplied  or 
enlarged  upon  by  the  Court.  /&. 

31  Where  a  promissory  note  is  prescribed  on  its  face,  and  nothing  is 
shown  in  the  record  either  suspending  or  interrupting  prescription, 
the  plea  will  be  maintained.  Watts  v.  Bradl*y,  523 

32  The  Judge  cannot  take  notice  of  tho  fact  that  the  note  is  prescribed 
in  granting  an  order  of  seizure  and  sale;  the  plea  must  be  made  by 
the  defendant.    19  An.  266.  lb. 
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PRESCBIPTION,  Continued 

83  The  burden  of  proof,  falls  upon  the  holder  of  ft  promissory  note,  to 
show  a  state  of  facts  that  will  defeat  the  plea  of  prescription. 

ScJilenkerv.   Taliaferro,  665 

84  The  maxim,  contra  non  valentem  agert  non  turrit  proecriptio,  cannot 
be  invoked  by  the  holder  of  a  promissory  note  to  defeat  the  plea  of 
prescription,  where  suit  might  have  been  brought  before  it  was 
acquired.  (Ante  page  131.)  lb. 

See  Damages — Lallande  v.  Ball,  193 
"    Mortgages— Roupe  v.  "Carradine  et  at  244 
••    Practice—  Chase  v.  Davis,  201 
"    Sale— Murphy  v.  Gutierez,  407 
PRIVILEGE: 

1  A  party  employed  as  foreman  in  a  job  printing  office  has  so  privilege 

on  the  job  material  to  secure  his  wages.        Lewis  v.  Patterson,  294 

2  No  privilege  exists  in  favor  of  the  holder  of  a  promissory  note.     lb, 

3  Under  Art.  3235,  C.  C,  the  holder  of  the  vendor's  mortgage  on  land, 

cannot  claim  to  be  paid  in  full  out  of  the  proceeds  of  the  sale  of  the 
land  and  buildings  erected  thereon  subsequent  to  the  sale  of  the 
land  to  the  exclusion  of  those  forming  the  builder's  Hen. 

Jamison  et  at  v.  BarelU,  452 

4  Old  buildings,  sold  to  the  contractor  for  the  erection  of  new  build- 

ings, and  taken  by  him  as  part  of  the  price,  and  used  by  him  in  their 
construction,  cease  to  be  immovables,  and  the  lien  upon  them  in 
favor  of  the  vendor  of  the  land,  becomes  extinguished.  lb, 

5  The  recording  of  contracts  is  not  governed  by  date  of  registry,  as 

mortgages  are.  The  several  contracts,  for  the  construction  of  dif- 
ferent portions  of  the  same  building,  have  a  concurrent  lien  without 
regard  to  their  execution  or  date  of  registry*     C.  C.  3239.  lb.- 

6  Where  a  separate  appraisement  of  land  and  buildings  is  had,  the  ex- 

penses of  the  sale,  appraisement,  taxes,  and  each  like  privilege  debts 
on  the  property  sold  under  execution,  must  be  paid  out  of  the  pro- 
ceeds of  the  land  and  buildings,  in  proportion  to  their  respective 
appraisements.  lb. 

7  To  preserve    the  privilege  of  an  architect  or  builder  against  third 

persons  for  work  done,  materials  and  machinery  sold,  etc.,  for  the 
erection  of  a  sugar-house,  sugar-mill,  and  saw-mill,  he  must  have 
the  contract  or  act  duly  recorded  in  the  office  of  the  recorder  of 
•mortgages  within  six  days  of  the  date,  if  the  act  has  been  passed  in 
the  place  where  the  office  of  mortgages  is  kept,  adding  one  day  for 
every  two  leagues  from  the  place  where  the  act  was  passed  to  the 
office.     C.  G.  3240  Kohn  et  al.  v.  McHaUon,  485 

8  The  vendor's  privilege  on  movables,  can  ouly  be  enforced  while  the 

goods  are  in  the  possession  of  the  vendee,  except  in  case  of  a  special 
privilege  granted  by  statute.  Elkin  v.  Harvy,  545 

9  The  vendor's  lien  on  movable  property  only  continues  so  long  as  tho 

property  is  in  the  possession  of  the  vendee. 

Flint  and  Jones  v.  Rawlings,  557 

10  The  vendor  loses  his  lien  on  movable  property  by  the  sale,  and 
delivery  to  a  third  person  by  the  vendee.  lb. 
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11  A  sale  of    personal  property,  by  the  vendee  without  actual  delivery, 
will  not  defeat  the  vendor's  lien.  lb. 

See  Landlord  and  Tenant — Gleason  dk  McAlan>'s,  v. 

Sheriff  et  al  266 
"    Mortgages — Lombas  v.  Collet,  79 
"  "  Vtmtress  v.  His  Creditors,  359 

PROHIBITION: 

1  A  writ  of  prohibition  will  not  issue  from  the  Supreme  Court  restrain- 
ing the  Judge  of  the  District  Court  from  executing  a  judgment 
which  he  has  rendered,  unless  it  is  shown  that  he  is  incompetent 
rations  materia*  to  proceed  in  the  case.         State,  ex  reL  Sauvi,  iJll 

See  Practice— State  v.  Judge  Fourth  District  Court,  177 
State,  exrel.,  MicUnd,  239 
"  «•         State,  ex  rel.9  Sarrai  &  Co.  252 

RAILROADS: 

1  At  all  elections  for  directors  of  the  New  Orleans,  Jackson  and  Great 

Northern  Railroad  Company,  the  State  of  Louisiana  and  the  City  of 
New  Orleans  have  the  right  to  one  vote  for  each  share  of  stock  which 
they  or  either  of  them  have  in  said  road. 

State  v.  N.  0.  Jackson  and  G.  N.  R.  R.  4*9 

2  Where  the  votes  of  the  City  of  New  Orleans  and  the  State  of  Lou- 

isiana have  not  been  counted  at  an  election,  held  for  directors  of 
the  New  Orleans,  Jackson  and  Great  Northern  Railroad  Company, 
the  election  is  null  and  void.  lb. 

3  The  State,  being  a  stockholder  in  the  New  Orleans,   Jackson   and 

Great  Northern  Railroad  Company,   has  the  legal  right  to  question 
before  the  courts  the  legality  of  any  election  for  directors.         lb. 
See  Taxes  and  Tax  Sales — Gordon  v.  Police  Jury,  334 
RECONSTRUCTION: 

1  Under  the  acts  of  Congress  of  March  2d  and  March  23,  1867,  com- 

monly called  reconstruction  acts.  The  military  commanders  of  the 
several  military  districts  were  clothed  with  full  power  to  modify 
and  control  the  action  of  State  and  municipal  officers  in  their  res- 
pective district.  State,  ex,  rel.  O'Hara,  518 

2  The  order  of  General  Sheridan  while  in  oomand  in  Louisiana,  under 

the  reconstruction  laws,  annulling  the  contract  between  J.  J. 
O'Hara  and  the  city  of  New  Orleans,  was  a  legitimate  exercise  of  his 
power  under  the  law.  lb. 

3  A  writ  of  mandamus  will  not  lie  to  compel  the  Mayor  of  the  city  of 

New  Orleans,  to  sign  a  contract  that  has  been  annulled  and  revoked 
by  competent  authority. 
RES  JUDICATA: 

1  Where  a  party  sets  up  by  way  of  exceptions  the  plea  of  res  judicata, 

the  former  judgment  on  which  the  plea  is  founded,  must  be  for  the 
same  cause  of  action  and  between  the  same  parties. 

Peters  et  al.  v.  Fralingliouse  et  al  85 

2  Where  the  evidence  shows  that  suit  has  been  brought,  and  judgment 

rendered  on  the  same  instrument  between  other  parties,  the  plea  of 
res  judicata  will  not  be  maintained.  Wells  v.  Coyte,  396 
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RECORDERS  OP  NEW  ORLEANS: 

1  Artiele  133  of  the  Constitution  of  1864,  conferring  on  the  Recorders 

of  the  City  of  New  Orleans  the  additional  powers  and  functions  of 
justice  of  the  peace,  does  not  vest  the  recorders  with  any  other  char- 
acter or  title  of  office  than  that  of  recorder. 

Side,  ex  rel,  Slues,  v.  GaslineU  114 

2  The  fact  that  a  recorder  of  the  City  of  New  Orleans  has  been  com- 

missioned and  sworn,  does  not  protect  him  against  the  inquiry  into 
his  right  to  hold  the  office;  nor  does  it  confine  the  investigation  to 
his  right  to  enter  upon  the  duties  of  the  office.  lb. 

3  The  divesting  of  a  Recorder  of  the  City  of  New  Orleans  of  his  office, 

on  the  ground  that  he  is  ineligible  to  hold  the  same  does  not.  ipso 
f*'do,  give  the  office  to  his  competitor  at  the  election;  in  such  a  case 
it  is  made  the  duty  of  the  Common  Council  by  joint  action  of  both 
boards  to  fill  the  vacancy.     City  Charter,  sec.  15.  lb. 

SALE: 

1  Where  a  sale  has  been  made  of  real  estate  in  due  form,  and  the  price 

stipulated  is  shown  to  h*va  been  paid,  the  property  passes  to  the 
purchaser,  and  cannot  be  seized  and  sold  by  the  judgment  creditor 
of  the  vendor,  nor  can  the  sale  be  declared  null  nnder  an  allegation 
that  the  sale  is  simulated;  the  remedy  in  such  cases  is  by  direct  ac- 
tion for  fraud.  Col' ins  v.  Shtiffer  el  al,  11 

2  A  party  purchasing  real  estate  with  a  servitude  imposed  and  acknowl- 

edged by  his  vendor,  takes  the  property  subject  to  the  servitude,  and 
cannot  prevent  the  use  and  benefit  of  the  servitude  by  the  party  in 
whose  favor  it  has  been  established,  on  the  ground  that  he  never 
consented  to  it.  Baker  v.  Pena,  52 

3  The  vendee  acquires  no  greater  rights  or  privileges  over  property 

which  he  purchases  than  his  vendor  had.  lb. 

4  The  doctrine  is  well  settled,  that  a  party  taking  a  pledge  in  writing  with 

authority  to  sell  the  thing  pledged,  is  limited  in  his  authority  to  sell 
the  articles  mentioned  in  the  act  of  pledge;  bat  where  the  evidence 
shows  that  he  has  authority  to  sell  all  the  materials  in  a  certain 
building,  which  contains  the  articles  he  has  in  pledge,  mixed  with 
others  belonging  to  the  pledgor,  the  sale  is  valid  and  binding. 

Clark  db  Brisbin  v.  Bouvain  <fr  Lewis,  70 

5  Where  a  contract  of  sale  of  a  lot  of  cotton  is  made  by  weight,  the  cot- 

ton is  at  the  risk  of  the  seller  until  it  is  weighed;  but  the  vendor  is 
competent  to  waive  the  risk,  and  fix  it  on  himself  from  the  date  of 
the  purchase.     P.  H.  Goodwyn  v.  J.  Prichard,  10  A.  249. 

Kelham  eft  Co.  v.  Carroll,  Hoy  &  Co.,  Ill 

6  In  a  contract  of  sale  of  a  lot  of  cotton  appears  the  following  clause: 

"  The  cotton  to  remain  on  the  plantation  at  the  risk  of  the  purchas- 
ers until  called  for  by  them:"  Held—That  this  clause  shows  that  it 
was  the  intention  of  the  contracting  parties  that  the  risks,  which, 
under  Article  2433  of  the  Civil  Code,  would  have  attached  to  the 
seller  until  the  cotton  was  weighed,  should  be  borne  by  the  pur- 
chasers from  the  moment  of  the  sale.  lb. 

7  Delivery  of  the  thing  ceded  is  essential  to  complete  a  contract  of  cfa- 

Hon  en  paiemenl,  and  in  the  sale  or  transfer  of  debts,  or  claims  upon 
a  third  person,  notice  must  be  given  to  the  debtor  that  the  transfer 
has  been  made.  While  v.  Bird,  282 


m  INDEX. 

SALE,  Continued. 

8  Where  a  merchant  in  New  Orleans  purchased  a  lot  of  cotton,  at  a  fixed 

price,  which  was  in  a  warehouse  in  Texas,  and  took  the  receipt  of  the 
warehouse  for  the  number  of  bales  purchased,  all  the  risk  falls  on 
the  purchaser  from  that  moment,  and  the  vendor  is  not  responsible 
for  the  loss  of  the  cotton  from  the  date  at  which  the  purchaser  came 
in  possession  of  the  warehouse  receipts. 

Xusbaum  <fe  Brotlier  v.  Marls  <fc  Co.,  379 

9  Where  a  party  advertises  for  the  purchase  of  cotton  in  the  name  of  a 

well-known  commercial  firm}  and  proclaims  himself  a  member  there- 
of, the  presumption  is  that  all  cotton  purchased  by  him  as  such  is 
for  the  benefit  of  the  firm.  Hamilton  v.  Eimer  «fe  Co.,  391 

10  Where  a  number  of  bales  of  cotton  has  been  purchased,  to  be  paid 

for  at  a  fixed  rate  per  pound  on  delivery,  the  risk  falls  on  the  pur- 
chaser from  the  moment  of  the  delivery  of  the  bales  at  the  place 
agreed  upon.  lb. 

11  Where  the  seller  has  knowledge  of  the  vice  in  the  thing  sold,  and 

fails  to  declare  it  to  the  purchaser,  the  action   of  redhibition  is  not 
prescribed  by  the  lapse  of  twelve  months  from  the  d  tte  of  the  sale. 
In  such  a  case  the  maxim,  contra  non  valeniem  agere  non  currit  pra>s- 
*  criplio,  is  properly  invoked.  Murphy  v.  Gutierez,  407 

12  An  act  of  sale  under  private  signature  has  no  date,  except  that  at 

which  it  is  offered  in  evidence  without  proof  thereof  de  hor$  the  act 

Bushneh  v.  City  National  Bank,  464 

13  The  seizure  and  sale  by  the  constable,  under  writs  of  fieri  facias 

placed  in  his  hands  by  the  justice  of  the  peace,  of  the  property  of  a 
person  not  a  party  to  the  suit  or  suits  is  null,  and  he  may  compel  the 
justice  of  the  peace  and  constable  to  restore  his  property  thus  ille- 
gally seized  and  sold,  or  pay  him  the  value  thereof  in  money. 

Terrail  v.  Tinney  et  alt  444 
SEIZURE  AND  SALE— See  Sale: 

SEQUESTRATION: 

1  Where  property  has  been  seized  by  the  sheriff  under  a  writ  of  seques- 

tration, the  defendant  has  the  right  to  execute  his  bond,  and  have 
the  property  released,  provided  he  does  so  within  ten  d?iys  from  the 
date  of  the  seizure.  After  the  ten  days  have  expired,  the  plaintiff 
may  bond  the  property  sequestered,  provided  the  defendant  has  not 
done  so  within  the  ten  days.   C.  P.  279.     Dupericr  v.  Flanders,  29 

2  The  law  as  it  now  stands,  contemplates  only  two  parties  who  have  the 

right  to  bond  property  seized  under  a  writ  of  sequestration;  first,  the 
defendant;  and  secondly,  the  plaintiff,  after  the  lapse  of  ten  days 
from  the  date  of  the  seizure.  75 

SHERIFFS: 

1  Where  furniture  of  a  hotel  has  been  provisionally  seized  by  the  land- 

lord in  a  suit  for  rent,  and  he  consents  that  the  sheriff  allow  it  to 
be  used  by  the  defendant  until  the  sale:  Hell— That  the  defendant 
is  not  responsible  for  any  portion  of  the  furniture  stolen  between 
the  date  of  such  agreement  and  the  sale. 

Pepin  v.  Dunham  et  al.f  88 

2  The  sheriff  is  responsible  for  the  loss  which  occurs  through  his  fault 

or  negligence,  in  enforcing  the  process  of  the  court;  but  he  is  re- 
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lieved  of  that  responsibility,  if  the  parties  by  agreement  or  orders, 
assume  control  and  direction  of  the  property  seized.  lb. 

8  A  sheriff's  return,  in  the  following  words,  "And  after  making  dili- 
gent search  and  inquiry,  and  demand  of  said  defendant  for  other 
property  to  satisfy  said  writ,  and  the  plaintiff  named  in  the  said  writ 
failing  to  point  out  other  property  to  satisfy  the  same,  and  said  writ 
having  expired  by  limitation  of  law,  is  hereby  returned  credited  as 
above,"  is  insufficient  to  base  a  judgment  upon  against  the  defen- 
dant's security  in  an  appeal  bond.  Shephard  v.  Stewart,  191 

4  The  sheriffs  return  should  have  declared,  that  he  found  no  property 

to  seize,  notwithstanding  the  demand  on  the  parties.  lb. 

5  The  sheriff  is  bound  to  pay  over  to  the  judgment  creditor  the  money 

collected  on  a  writ  of  fieri  facias.  He  has  the  right  to  retain  out  of 
the  amount  the  fees  and  oharges  allowed  by  law. 

Silliven  v.  Beliocq,  Noblom  <k  Co.,  305 
SUBROGATION: 

1  A  judgment  debtor  is  not  bound  by  the  subrogation  of  plaintiff's 

claim  in  favor  of  a  third  party,  after  judgment  has  been  rendered, 
unless  he  has  had  special  notice  of  such  subrogation. 

Drumm  v.  Sherman,  96 

2  A  security,  by  paying  the  debts  of  his  principal,  becomes  subrogated 

to  all  the  rights  which  the  creditor  has  against  the  property  of  the 
debtor,  for  whom  he  stands  as  surety. 

Davidson  v.  Carroll,  Hoy  <fc  Co.,  199 
See  Mortgages — Ventres*  v.  His  Creditors,  359 
SUCCESSIONS: 

1  The  appointment  of  an  administrator  is  not  necessary  where  there 

are  no  debts  against  the  succession.  Succession  of  Sutton,  150 

2  Where  a  party  claims  the  administration  of  an  estate,  on  the  ground 

that  he  is  a  creditor,  it  is  incumbent  on  him  to  show  by  evidence 
that  the  debts  which  he  claims  are  just  and  valid.  lb. 

3  Thomas  R.  Sutton  died,  leaving  a  widow  with  one  minor  child,  issue 

of  the  marriage,  and  one  minor  child  issue  of  a  former  marriage. 
Zenas  Preston,  the  maternal  grandfather  of  the  minor  of  the  first 
marriage,  applied  for  the  administration  of  the  estate,  alleging  that 
he  was  a  creditor  of  said  minor.  The  surviving  widow  opposed  his 
appointment,  on  the  ground:  1st,  that  he  was  not  a  creditor;  2d,  that 
there  were  no  debts  against  the  estate;  3d,  that  she  was  qualified  as 
the  natural  tutrix  to  her  minor  child,  and  as  such  had  the  right  to 
administer  the  estate:  Held — That  there  being  no  evidence  in  the 
record,  showing  that  Zenas  Preston  was  a  creditor  of  the  estate,  he 
could  not  be  appointed  administrator,  and  the  Widow  Sutton,  hav- 
ing qualified  as  natural  tutrix  to  her  minor  child,  and  Zenas  Preston 
having  failed  to  qualify  as  natural  tutor  to  his  grandson,  the  widow 
has  shown  the  best  right  to  the  administration.  lb. 

4  Where  money  has  come  into  the  hands  of  the  administrator  belonging 

to  the  wife  and  heir  of  the  deceased  father,  and  he  applies  it  to  the 
payment  of  debts  due  by  the  succession,  no  tacit  mortgage  exists  on 
the  property  of  the  succession  in  favor  of  the  wife  or  the  heir; 
money  coming  into  the  succession  in  this  way  constitutes  a  debt 
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against  the  same,  and  must  be  reimbursed  to  the  parties  owning  it, 
in  due  course  of  administration,  as  a  debt  due  by  the  estate,  and  not 
a  debt  due  by  the  deceased.   Cordill  v.  Succession  of  McCidbfugh*  174 

5  Where  a  particular  item  in  a  tutor's  account  and   tableau  is  not  sus- 

tained by  evidence  in  the  record,  the  judgment  homologating  the 
tableau  will  be  annulled,  so  far  as  that  item  is  concerned,  and  the 
case  will  be  remanded  to  enable  the  parties  to  introduce  the  proofs. 

Succession  of  Rohlfing,  376 

6  Where  a  judgment,  homologating  a  tableau   made  and  filed  by  the 

administrator,  shows  that  the'  assets  in  his  hands  are  insufficient  to 
pay  the  privileges  and  mortgages  against  the  estate,  payment  of  the 
ordinary  claims  cannot  be  enforced.  Money  v.  Cosse,  418 

See  Executors  and  Administrators — Miller  v.  Rougieux,  577 
"  "  "  State,  ex  rel,  tfiampltn,  580 

"  Tutors  and  Tutorship—  Skiff  v.  ShiJ,  269 
TACIT  MORTGAGES— See  Mortgages. 
TAXES  AXD  TAX  SALES: 

1  The  act  of  the   Legislature   of  1859,  No.  82,  authorizing  the  Police 

Jury  of  the  Parish  of  Pointe  Coupee  to  levy  a  tax  on  all  the  lands  of 
the  parish,  for  the  purpose  of  constructing  levees  on  the  banks  of 
the  river  is  constitutional:  it  having  but  one  object  in  view,  which  is 
clearly  expressed  in  its  title.  Police  Jury  v.  Colomb,  196 

2  Where  the  sheriff  sells  real  estate  for  the  taxes  due  on  it  under  an 

order  of  seizure,  he  must  comply  strictly  with  all  the  formalities 
required  by  law,  otherwise  the  sale  will  be  a  nullity. 

Pursell  y.  Porter t  323 

3  The  judge  or  justice  of  the  peace,  who  issues  the  order  of  seizure  and 

sale  of  real  estate  for  taxes  due,  has  the  right  to  appoint  a  curator 
ad  hoc  to  represent  the  absent  owner,  on  whom  notice  of  seizure, 
eto.,  can  be  served,  which  will  be  binding  on  the  owner.  lb. 

4  Where  the  sheriff  has  sold  a  lot  of  ground  for  taxes,  and  the  record 

of  the  proceedings  Bhow  that  he  has  complied  with  every  require- 
ment of  the  law,  the  purchaser  is  bound  to  comply  with  his  bid.  lb 

5  A  railroad,  passing  through  a  parish,  is  liable  to  an  assessment  of  a 

parish  tax  on  the  property  of  the  road  located  within  the  parish, 
unless  exempted  by  a  special  law.  The  burden  of  showing  such  an 
exemption  is  on  the  railroad  company.    Gordon  v.  Police  Jury,  334 

6  The  law  authorizing  the  imposition  of  a  license  tax,  on  professions, 

trades,  occupations  and  callings,  is  constitutional. 

Police  Jury  v.  Cochran,  373 

7  An  ordinance  of  the  Police  Jury  levying  a  tax  on  trades,  professions, 

etc.,  must  be  uniform.  lb. 

8  An  ordinance  imposing  a  license  onfall  persons  in  the  Parish  keeping 

a  powder-magazine  with  more  than  fifty  pounds  therein,  is  not 
uniform,  because  others,  keeping  a  less  quantity,  may  follow  the 
same  occupation  without  obtaining  a  license,  or  paying  the  taxes. 

lb. 

9  That  portion  of  the  capital  of  the  Home  Mutual  Insurance  Company 

which  is  invested  in  bonds  and  stocks  exempt  from  taxation  by 
statute,  is  not  subject  to  taxation  as  the  capital  of  the  company. 

Home  Mut.  Ins.  Co.  v.  New  Orleans,  447 
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TAXES  AND  TAX  SALES,  Continued. 

10  Capital  composed  of  property  not  subject  to  taxation  cannot  be  taxed 

by  calling  it  nominal  capital.  lb. 

11  The  principle  of  uniformity  and  equality  in  taxation,  required  by  the 

Coiibtitution  of  Louisiana,  would  be  violated  by  assessing  the  nomi- 
nal capital  of  a  company  or  corporation  liable  to  be  taxed  on  the 
amount  of  capital  paid  in  or  to  be  paid  in.  lb. 

12  Where  a  party  or  a  company  have  been  compelled  to  pay  an  illegal 

tax  to  the  city  of  New  Orleans  founded  on  an  assessment  on  property 
or  capital  stock  exempt  by  law  from  taxation,  he  or  they  may 
recover  the  amount  thus  paid  by  suit  against  the  city.  lb. 

13  The  city  of  New  Orleans  may  be  restrained  by  an  injunction,  from 

proceeding  by  order  of  seizure  and  sale,  to  enforce  the  payment  of 
an  illegal  tax.  See  the  case  of  Home  Mutual  Insurance  Co.  v.  City 
of  New  Orleans,  No.  889,  (ante  page  447.) 

Home  Mut.  In.  Co.  y.New  Orleans,  450 

14  A  surviving  widow,  owning  one  half  of  the  property  of  her  deceased 

husband  in  community,  and  having  a  usufructuary  right  over  the 
other  half,  under  the  statute  of  1844,  is  bound  personally  for  the 
taxes  on  the  property,  and  she  may  be  sued  for  the  same  before  any 
court  of  competent  jurisdiction.  New  Orleais  v.  Wire,  500 

See  Expropriation— New  Orleans  Fraying  for  Opening  of 

Streets,  497 
"  Laws— Slate  v.  VoUcman,  580 
TOWBOATS: 

1  Proprietors  of  steam  towboats  plying  between  the  port  of  New  Orleans 

and  the  Gulf  of  Mexico  are  common  carriers,  and  responsible  as  such. 

Ciapp  et  aL  v.  Stanton  <£  Co.,  495 

2  A  master  or  owner  of  a  towboat,  undertaking  to  tow  any  vessel  from 

New  Orleans  into  the  Gulf  of  Mexico  is  authorized,  and  required  to 
use  every  means  necessary  to  tow  the  vessel  safely  over  the  bar,  and 
he  is  responsible  in  damages  if  accident  or  loss  of  the  vessel  occurs 
through  his  fault  or  by  his  neglect  to  procure  the  necessary  force 
and  means  to  secure  the  safe  towage  of  the  vessel.  lb. 

TRANSACTION: 

1  Where  several  parties,  having  interest  in  an  estate,  enter  into  a  trans- 

action, the  object  of  which  is  to  end  litigation,  and  settle  all  matters 
in  dispute,  none  of  the  parties  are  bonnd  in  warranty  to  the  others, 
on  account  of  the  interest  in  real  property  therein  conveyed.  In 
such  cases,  the  transfer  of  whatever  rights  any  of  the  parties  may 
have  made  to  the  others,  is  in  the  nature  of  a  quit-claim,  and  no 
warranty  results  therefrom.  Davis  v.  Lee,  248 

2  A  transaction  has,  between  the  parties  to  it,  the  force  and  authority 

of  the  thing  adjudged.     C.  C.  3015.  lb. 

TUTORS  AND  TUTORSHIP: 

1  A  natural  tutor,  though  not  required  to  be  confirmed  or  appointed  by 

the  Judge,  must,  like  all  other  tutors,  take  an>oath  before  he  can  act 
as  such.    C.  C.  328.  StiUey  v.  Stilley,  53 

2  The  rule  is  well  settled,  that  *  tutor  can  do  no  act  affecting  the  rights 

or  property  of  his  ward,  unless  authorized  by  tow,  and  in  the  manner 
pointed  oat.  Skiff  v.  Skiff,  269 
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TUTORS  AND  TUTORSHIP,  Continued. 

0  The  law  does  not  authorize  the  tutor  to  bind  his  pnpil  aa  surety,  and 

all  obligations  of  that  character  made  by  the  tutor  are  null  and  void. 

Ik 
4  The  contract  of  suretyship,  made  by  the  surviving  widow  in  the  name 
of  the  succession  of  her  late  husband,  which  she  administers  in  her 
capacity  of  natural  tutrix  to  her  minor  child,  is  null  and  void.    lb. 
USUFRUCT— See  Community— Moore  v.  Moore,  159 
VENDOR'S  LIEN— See  Privileges. 
WALLS  IN  COMMON: 

1  Where  a  party,  owning  a  lot  of  ground,  erects  a  buildiug  or  wall 

thereon  at  his  own  expense,  the  title  thereto  is  absolute  in  him;  bat 
the  adjoiuing  owner  may  make  it  a  wall  in  common  by  paying  one- 
half  of  the  cost  of  construction.  Costa  v.  Whitehead et  «/.,  841 

2  Where  the  adjoining  proprietor  makes  use  of  the  wall  erected  by  the 

other,  as  a  support  for  a  wall  or  building  afterwards  erected  by  him, 
the  party  first  buildiug  may  recover  one-half  of  the  cost  of  construct- 
ing the  wall  thus  used  in  common.  lb, 

3  Where  the  owner  of  a  lot  of  ground  erects  a  wall  along  the  line,  ami 

the  adjoining  proprietor  afterwards  erects  a  building  or  wall  which 
is  attached  to,  aud  rests  on  the  wall  first  built,  the  party  first  build- 
ing the  wall,  which  has  thus  become  a  wall  in  common,  may  recover 
from  the  other  one-half  of  the  cost  of  erecting  the  wall  in  common. 

Auch  v.  Is(bouisse  el  alt  503 

4  Where  it  is  shown  that  the  wall  in  common  was  in  existence  at  the 

date  of  the  lease,  and  the  lessor  is  sued  for  one-half  of  the  cost  of 
erecting  the  wall,  he  cannot  call  Che  lessee  in  warranty.  lb. 

WARRANTY: 
1  In  a  redhibitory  action  in  which  it  was  proved  that  a  slave  purchased 
by  the  plaintiff  on  the  15th  of  December,  1859,  was,  at  the  time  of 
the  sale  afflicted  with  "chronic  pleurisy,"  of  which  ho  died  on  the 
24th  of  July,  1860:  Held— That  plaintiff  was  entitled  to  recover  back 
the  price  of  the  slave  from  his  vendor. 

McAllister  v.  Freeman  Burton  c£  Co.,  205 
See  Transaction — Davis  v.  Lee,  248 
WILLS: 

1  Where  the  testator  bequeathed  to  his  wife  ten  thousand  dollars,  and 

subjoined  to  the  bequest  a  desire  that  she  should  use  the  same  for 
the  benefit  of  her  brothers  and  sisters,  (designated  by  name)  accord- 
ing to  her  best  judgment  and  discretion:  Held— That  this  was  an 
absolute  bequest  in  favor  of  the  wife,  and  that  she  had  the  absolute 
disposal  of  the  money  bequeathed.  Succession  of  Yancey,  162 

2  The  desire  of  the  testator  is  simply  addressed  to  the  conscience  of  the 

devisee.  16. 

3  A  nuncupative  will,  by  public  act,  must  be  dictated  by  the  testator, 

and  written  down  by  the  notary,  as  dictated  in  the  presence  and 
hearing  of  the  witnesses;  it  must  show  on  its  faoe  that  all  the  formal- 
ities prescribed  by  law  have  been  strictly  complied  with, otherwise  it 
will  be  declared  null  and  void.  Detail  v.  Palms,  202 

i  A  nuncupative  will,  by  public  act,  being  null  in  that  form  for  want  of 
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WILLS,  Continued. 

the  formalities  prescribed  by  law,  may  be  admitted  to  probato  oa 
a  nuncupative  will  under  private  signature.  lb. 

WITNESSES: 

1  The  objection  that  a  witness  was  an  accomplice  goes  to  his  credibil- 

ity, but  does  not  affect  bis  competency.  St  ite  v.  Cook,  143 

2  An  accomplice  is  a  competent  witness,  but  bis  testimony  required 

some  confirmation,  aliutule.  lb. 

3  A  wituoss  in  a  criminal  trial  is  not  bound  to  criminate  himself;  but 

this  is  a  right  which  he  may  waive  if  he  chooses.  lb. 

4  The  husband  cannot  be  a  witness  for  or  against  tho  wife,  nor  can  tho 

wife  be  a  witness  for  or  against  tho  husband.   Carter  v.  Taylor,  421 

5  The  policy  of  tho  law  is  to  exclude  the  testimony  of  ono  of  tho 

spouses  for  or  against  tho  other  in  any  shape.  lb. 

6  Where  the  husband  and  wife  are  sued  in  soli  do,  the  husbaud  cannot 

be  required  to  answor  under  oath  interrogatories  on  facts  and  arti- 
cles propounded  by  plaintiffs.  lb. 
See  Evidence— Field  v.  Harrison  et  al,  411 
"        *«           Finley  et  al,  v.  Bogan  et  a/.,  443 
"       "           Oolding  v.  Steamer  Amerie.t  et  aL,  445 
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